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CITY OF CHICAGO Vs. CATHARINE A. TAYLOR ET AL., &¢. 1 


1 Pleas in the circuit court of the United States of America 

for the northern district of Illinois, held at the United States 
court-rooms, in the city of Chicago, in the district aforesaid, before 
the Hon. Henry W. Blodgett, district judge of the United States for 
said northern district of lilinois, on Monday, the twenty-first day of 
April,in the adjourned March term of said court, in the year of our 
Lord one thousand eight hundred and eighty-four, and of our Inde- 
pendence the one hundred and eighth year. 


WM. H. BRADLEY, Clerk. 


NorTHERN District OF IbLiNols, 83: 


CATHARINE A. Taytor, Percy R. Pyne, Moses Taytor Pyne, and 
Lawrence Turner, as Executrix and Executors of the Last Will and 
Testament of Moses Taylor, Deceased, 

v8. 
THe City oF CHICAGO. 


Trespass on the case. 


Be it remembered that on the eleventh day of July, A. D. 1881, 
came the plaintiff, by his attorneys, and filed in the clerk’s office of 
said court his pracipe for a writ of summons and a bond for costs in 
said entitled cause, which said precipe and bond are, respectively, in 
the words and figures following, to wit: 


2 Precipe. 
NORTHERN District OF ILLINOIS, 8s: 


In the Circuit Court of the United States for the Northern District of 
Illinois. 


Moses Taytor, Plaintiff, vs. Crry or Cuitcaco, Defendant. 
Case. Damages, $25,000.00. 


The clerk of said court will issue a summons in the above-entitled 
cause to said defendant in a plea of trespass on the case, to the dam- 
age of said plaintiff in the sum of twenty-five thousand dollars, direct 
the same to the marshal of said district to execute, and make it re- 
turnable to the October term of said court, A. D. 1881. 

Chicago, July 6th, 1881. 

HOYNE, HORTON & HOYNE, 
PUff’s Att’ys. 


To Wm. H. Bradley, Esq., clerk of said court. 
Endorsed: Filed July 11, 1881. W. H. Bradley, cl’k. 
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THE CITY OF CHICAGO VS. 


Bond for Costs. 


Unirep States OF AMERICA, \ 
Northern District of Illinois, j ~* 


Circuit Court. October Term, A. D. 1881. 


Moses TAYLor vs. Ciry oF CHICAGO. 


aw) 


In case. 


We enter ourselves security for costs in this cause and promise to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court, and in default of payment by 
the plaintiff of any costs ordered or adjudged to be paid by him we 
hereby agree and stipulate that execution may issue against our 
property for any costs taxed against him. 

Dated this sixth day of July, A. D. 1881. 

: HOYNE, HORTON & HOYNE. 


Endorsed; Filed July 11, 1881. W. H. Bradley, el’k. 


On the same day, to wit, on the eleventh day of July, A. D. 1881, 
there issued out of said clerk’s office a writ of summons in said entitled 
cause, Which said writ, together with the return of the marshal thereto 
attached, are in the words and figures following, to wit: 


Summons. 
NortHern District or ILLinots, 8s: 
Cireuit Court of the United States of America. 


The United States of America to the marshal of the northern district 
of Illinois, Greeting : 
4 We command you to summon City of Chicago, if found in 
your district, to be and appear before our judges of our circuit 
court of the United States forthe northern district of Illinois on the 
first day of the next term thereof, to be holden at Chicago, in the 
district aforesaid, on the first Monday of October next, to answer 
unto Moses Taylor of a plea of trespass on the case, to his damage, 
as it is alleged, of twenty-five thousand dollars, and have you then 
and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 11th 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-one, and of our Independence the 106th vear. 


[SEAT. ] W. H. BRADLEY, Clerk. 


CATHARINE A. TAYLOR ET AL., &C. 


Special Deputy’s Return. 


Unitep STATES OF AMERICA, 
Northern District of Illinois, 


Know all men by these presents that I have appointed and by 
these presents do appoint George N. Jones my true and lawful 
deputy to execute the annexed writ, Moses Taylor vs. City of Chi- 
cago, and to make return of the execution thereof according to law. 

A. M. JONES, [seat.] 
U. S. Marshal for the Northern District of Illinois. 


5 I have served the annexed writ in the following manner, 
to wit, by delivering a true copy thereof to Carter H. Har- 
rison, mayor of the city of Chicago therein named, on the 23rd day 


of September, A. D. 1881. 
JESSE S. HILDRUP, 
United States Marshal, 
By GEO. N. JONES, 
Special Deputy. 
Unitep STATES OF AMERICA, 
Northern District of Illinois, | ia 


George N. Jones, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him, in addition to the fees, was actually incurred, 
and that the same is according to law. 

GEO. N. JONES. 


Subscribed and sworn to before me this 23rd day of September, 


A. D. 1881. 
[SEAL. ] SAMUEL C. HAYES, 
Notary Public. 


Endorsed: Filed Oct. 1, A. D. 1881. W. H. Bradley, clerk. 


6 Afterwards, to wit, on the twenty-third day of September, 
A. D. 1881, came the plaintiff, by his attorneys, and filed in 

said clerk’s office his declaration in said entitled cause, which said 

declaration is in the words and figures following, to wit: 


Declaration. 


Unitep STATES OF AMERICA, t 
Northern District of Illinois, 


In the Circuit Court of the United States for the Northern District 
of Illinois, to the October Term, A. D. 1881. 


Moses Taylor, plaintiff, who is a citizen of the State of New York, 
by Hoyne, Horton and Hoyne, his attorneys, complains of the city 


— 


4 THE CITY OF CHICAGO Vs. 


of Chicago, a municipal corporation of and a citizen of the State of 
I}linois, in a plea of trespass on the case, for that whereas, at the 
time of the committing of the grievances hereinafter mentioned and 
for a long time prior thereto, the said plaintiff has been the owner 
and in possession of the following lot, piece, or parcel of land situate 
in said city of Chicago, in said district, and described as follows, to 
wit: The undivided three-fifths of lot number one, in block 
7 fourteen, in the canal trustees’ subdivision of the west half, 
and so much of the southeast quarter as lies west of the South 
Branch of the Chicago river, ofsection twenty-one, township thirty-nine 
north, range fourteen east, of the third principal meridian, said lot 
being, to wit, sixty feet front upon Lumber street, and, to wit, one 
hundred and fifty feet on eighteenth street, and, to wit, three hun- 
dred feet front upon said South Branch of the Chicago river, in said 
city ; thatthe premises have improvements thereon as follows, to wit : 
Buildings, sheds, and machinery used in the coal business. 

That said premises are upon the south side of said Eighteenth 
street and the east side of said Lumber street, both of which are 
public streets of said city, extending east and west and north and 
south, respectively, through the greater portion of said city. 

That said Eighteenth street is a great thoroughfare of said city, 
having a bridge across said river, and forms a connecting link be- 
tween the west and south divisions of said city of Chicago. 

That the next nearest bridges across said river are a long 

8 distance, to wit, four blocks, from said Eighteenth street upon 
either side of said Eighteenth ,street, and said Eighteenth 

street is, therefore, the outlet fora large portion of said city of Chicago ; 
that because of the importance of said Eighteenth street as a thor- 
oughfare the property of said plaintiff was of great value, to wit, 
fifty thousand dollars, it having a frontage upon said Eighteenth 
street of, to wit, one hundred and fifty feet and a frontage upon said 
Lumber street of, to wit, sixty feet at the intersection of said streets. 

Yet the defendant, well knowing the premises and wrongfully 
contriving to injure the said plaintiff, on or about, to wit, the first 
day of January, A. D. 1881, constructed a viaduct or bridge in said 
Eighteenth street past the property of said plaintiff, cutting of- all 
access to said plaintiff’s property from said Eighteenth street and 
from said plaintiff’s property on Lumber street except by means of 
an approach so steep that it is practically useless— 

By means whereof the said premises of said plaintiff have been 
greatly damaged and depreciated in value, to wit, more than 

dollars, and have rendered them altogether undesirable for 
9 the purposes for which the same were adopted or for any pur- 
pose whatever. 

And plaintiff avers that said viaduct is built mainly of iron and 
masonry, with suitable approaches, and is intended by defendant as 
a permanent structure oa improvement, and that the damage and 
and depreciation to said plaintiff’s premises will be permanent and 
lasting. 

And the plaintiff avers that said viaduct or bridge was built with- 
out the consent of this plaintiff and without making any compensa- 
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CATHARINE A. TAYLOR ET AL., &€. o 


tions to the plaintiff for damages or injury so occasioned as aforesaid 
and without instituting any proceedings for the said damages to be 
ascertained, as provided by law, and the said defendant has not up 
to the present time made such compensation or instituted such pro- 
ceedings, but refuses so to do. i 

And whereas also, at the time of committing the grievances herein- 
after mentioned and for a long time prior thereto and from thence 
hitherto, the plaintiff was the owner and in possession of the follow- 

ing-described parcel of land situated in the city of Chicago, 
10 in said county and State, to wit: The undivided three-fifths 

part of lot number one, in block number fourteen, in the 
‘anal trustees’ subdivision of the west one-half, and so much of the 
southeast one-quarter as lies west of the South Branch of the Chicago 
river, of section number twenty-one, township thirty-nine north, 
range fourteen east, of the third principal meridian, said lot being, 
to wit, sixty feet front on Lumber street; to wit, one hundred and 
fifty feet front on Eighteenth street; to wit, three hundred feet front 
on the said south branch of the Chicago river, in said city, with the 
improvements thereon, consisting of buildings, sheds, and machin- 
ery used in the coal business and for wharting and dock purposes. 

That said premises are on the south side of said Eighteenth street 
and the east side of said Lumber street, which intersects said Eigh- 
teenth street at right angles; that said streets are both public high- 
ways in said city, and prior to the grievances hereinafter mentioned 

there was convenient, direct, and easy access to said premises 
11 from both of said streets, which right of access or communi- 

cation was of great value to the said premises, and the said 
premises wer- by reason thereof of great value, to wit, of the value 
of fifty thousand dollars. 

Yet the defendant, though well knowing the premises, but con- 
triving and intending to injure the plaintiff, on or about, to wit, 
the first day of January, A. D. 1881, constructed a viaduct or bridge 
along said Eighteenth street and thereby cut off and prevented ac- 
cess to said premises from said Eighteenth street, and prevented ac- 
cess to said premises from said Lumber street, except by way of an 
approach so steep that it is practically useless, and also thereby created 
a nuisance in thenear vicinity of said premises by reason of the noise, 
confusion, shaking, and dust caused by teams, cars, wagons, and other 
velhicles passing on and over said viaduct, and also thereby dirt, dust, 
filth, and other materialsareand from thence hitherto have been driven 
and blown off the said viaduct upon said premises and into and 
through the buildings thereon, thereby greatly interfering with the 
reasonable enjovment of said pretnises— 

By means whereof the said premises have been greatly 
12 damaged and depreciated in value and the occupants of said 
premises have been hindered and annoyed and the value of 

said premises greatly reduced. 

And the plaintiff avers that no compensation has ever been made 
to the plaintiff by the defendant for the said damages, and that no 
proceedings have ever been instituted by said defendant for the pur- 
pose of having such compensation ascertained. 


THE 
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Wherefore the plaintiff says that he has sustained damage to the 
amount of twenty-five thousand dollars, and therefore he brings suit, 
etc. 

| By HOYNE, HORTON & HOYNE, 
Ilis Attorneys. 


“indorsed : Filed Sept. 23, 1881. W. H. Bradley, cl’k. 
13 Afterwards, to wit, on the fifth day of October, A. D. 1881, 
came the defendant, by its attorney, and filed in said clerk’s 


oftice its plea in said entitled cause, which said plea is in the words 
and figures following, to wit: 


Plea. 


In the United States Cireuit Court of the Northern District of 
Illinois. October Term, 1881. 


THe Ciry or CaurcaGco ads. Moses TAYLOR. 


And now comes the said defendant, by its attorney, Francis 
Adams, and defends the wrong and injury when, ete., and says that 
it is not guilty of the said supposed grievances laid to its charge, or 
any or either of them, in manner and form as the plaintiff hath in 
his declaration above thereof compiained against it; and of this the 
defendant puts itself upon the country, &e. 

FRANCIS ADAMS, 
Def’t’s Attorney. 


“indorsed : Filed Oct. 5, 1881. W. H. Bradley, cl’k. 
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14 Afterwards, to wit, on the fifteenth day of January, 1888, : 

in the December term of said court, A. D. 1882, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


a 


Moses TAYLOR vs. THe City oF CHICAGO. 
Case. 


Now comes QO. H. Horton, the attorney of the plaintiff, and sug- 
gests to the court the death of the plaintiff, Moses Taylor, and the 
appointment of Catharine A. Taylor, Perey R. Pyne, Moses Taylor 
Pyne, and Lawrence Turner as executrix and executors of said 
Moses Taylor, deceased, and.on motion of said attorney, leave is given 
to amend the declaration and to make said executrix and executors 
the plaintiff- herein. 
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CATHARINE A. TAYLOR ET AL., &¢. 7 
15 On the same day, to wit, on the fifteenth day of January, 

A. D. 1883, came the plaintiffs, by their attorneys, and filed 
in said clerk’s office their additional counts in said entitled cause, 
which said additional counts are in the words and figures follow- 
ing, to wit: 


UNITED STATES OF AMERICA, om 
Northern District of Illinois, {~~ * 


Circuit Court of the United States for the Northern District of Ili- 
nois. December Term, A. D. 1882. 


CATHARINE A. Taytor, Percy R. Pyne, Moses Taytor Pyne, and 
Lawrence Turnure, as Executrix and Executors of the Last Will 
and Testament of Moses Taylor, D’e’d, 

v8. 
THe City or CHICAGO. 


Case. 


And the plaintiffs, Catharine E. Taylor, Percy R. Pyne, Moses 
Taylor Pyne, and Lawrence Turnure, as executrix and executors 
of the last will and testament of Moses Taylor, deceased, who are 
citizens of the State of New York, by Hoyne, Horton and Hoyne, 
their attorneys, complain of the City of Chicago, a municipal corpo- 
ration of and a citizen of the State of Illinois, in a plea of trespass 

o1 the case, for that whereas, at the time of the committing 
16 of the grievances hereinafter mentioned and for a lon 
time prior thereto, and from thence to the time of the deat 
of said Moses Taylor, certain premises, with the appurtenances, situate 
in the city of Chicago in said district, to wit: The undivided three- 
fifths of lot number one (1), in block fourteen (14),in the canal trustees’ 
subdivision of the west half of so much of the southeast quarter as 
lies west of the South Branch of the Chicago river of section twenty- 
one (21), in township thirty-nine (39) north, in range fourteen east, 
of the third principal meridian, said lot being, to wit, sixty (60) feet 
front on Lumber street, and, to wit, one hundred and fifty (150) feet 
front on Eighteenth street, and, to wit, three hundred (300) feet front 
on said South Branch of the Chicago river, in said city of Chicago, 
was in the possession and occupation of a certain person, to wit, one 
Robert Law, as tenant thereof to the said Moses Taylor, the reversion 
thereof then and during his lifetime, and at the time of the com- 
mencement of this suit and until and at the time of his death still 
belonging to the said Moses Taylor, to wit, at the district aforesaid ; 
and the said premises then had and still have improvements thereon, 
to wit, buildings, sheds, and machinery used in receiving, 
17 unloading, storing, and handling coal and in carrying on the 
coal business, and for wharfing and dock purposes ; that said 
premises are on the south side of said Eighteenth street and 
on the east side of said Lumber street, both of which said streets are 
public streets in said city, extending east and west and north and 
south, respectively, through a portion of said city, and prior to the 
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grievances hereinafter mentioned there was direct and easy access to 
said premises from both of said streets, which access was of great 
ralue to said premises; that said Eighteenth street is a great 
thoroughfare in said city, with a bridge across said river, and forms 
a connecting link between the west and south divisions of said city; 
that the next nearest bridges across said river are a long distance, to 
wit, four (4) blocks from said Eighteenth street upon either side of 
said Eighteenth street, and said Eighteenth street was, therefore, the 
outlet for a large portion of the travel and business of said city; that 
because of the importance of said Eighteenth street as a thoroughfare 
and the access to both of said streets from said premises said property 
of said Moses Taylor, deceased, and his reversion therein was of great 

ralue, to wit, the value of fifty thousand dollars ($50, 0100.00); 
18 yet the said defendant, well knowing the premises, but con- 

triving and wrongfully and unjustly intending to injure, preju- 
dice, and aggrieve the said Moses Taylor in his reversionary estate 
and interest of and in the said premises, with the appurtenances 
and improvements, whilst the said premises were so in the posses- 
sion and occupation of the said tenant, as such tenant thereof to the 
said Moses Taylor as aforesaid, and during the lifetime of said Moses 
Taylor and whilst he was so interested therein as aforesaid, to wit, 
on the first day of January, A. D. 1881, aiid on divers other days 
and times between that day and the commencement of this suit, at 
the district aforesaid, wrongfully and unjustly, without the leave or 
license of and against the will of the said Moses Taylor, constructed 
a viaduct or bridge in said Eighteenth street past the property of 
said Moses Taylor, cutting of- all access to said property from said 
Kighteenth street and from said property to Lumber street, except 
by. means of an approach so steep that it is practicably useless. 

And the plaintiffs aver that said viaduct is built mainly of iron and 

wood and masqnry, with approaches thereto, and is intended 
19 by defendant as a permanent structure, and that the damage 

to the reversionary interest of said Moses Taylor, deceased, has 
been, is, and will be permanent and lasting; and the plaintiffs aver 
that said viaduct or bridge was built without the consent of the said 
Moses Taylor and without compensation to said Moses Taylor in his 
lifetime, or to the plaintiffs since his death, for the damage so ocea- 
sioned as aforesaid, and without instituting any proceedings for the 
ascertaining of the said damages as provided by law, and the said 
defendant has not up to the present time made such compensation 
or instituted such proceedings, but refuse- so to do. 

By means of which said several premises the said Moses Taylor in 
his lifetime was greatly injured, prejudiced, and aggrieved in his 
reversionary estate and interest of and in the said premises, with the 
appurtenances, so in the possession and occupation of said Robert 
Law as tenant thereof to said Moses Taylor as aforesaid, to wit, at 
the district aforesaid. 

Wherefore the plaintiffs say that they have sustained damages 
as executrix and executors as aforesaid to the amount of twenty- 
five thousand dollars ($25,000.00), and therefere they bring their 
suit, ete. 
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20 And the said plaintiffs — into court here letters testa- 
, mentary of the said Moses Taylor, deceased, whereby it fully 
appears to the said court here that the said plaintiffs are executrix 
and executors of the said last will and testament of the said Moses 
Taylor, deceased, and have the execution thereof, etc. 
HOYNE, HORTON & HOYNE, 
Plaintiffs’ Attorneys. 


Endorsed : Filed Jan’y 15, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the seventeenth day of March, A. D. 

1884, came the plaintiffs, by their attorneys, and filed in said 
clerk’s office their additional counts in said entitled cause, which 
said additional counts are in the words and figures following, to wit: 


UNITED STATES OF AMERICA, \ 
Northern District of Illinois, 


Cireuit Court of the United States, Northern District of Illinois, 
December Term, A. D. 1883. 


CATHERINE A. Taytor, Percy R. Pyne, Moses Taytor Pyne, and 
Lawrence Turnure, as Executrix and Executors of the Last Will 
and Testament of Moses Taylor, Deceased, 


v8. 
THe City oF CHICAGO. 


Case. 


And the plaintiffs, Catherine A. Taylor, Percy R. Pyne, Moses 
Taylor Pyne, and Lawrence Turnure, as executrix and executors of 
the last will and testament of Moses Taylor, deceased, who are citi- 
zens of the State of New York, by Horton, Hoyne & Saunders, their 
attorneys, complain of the City of Chicagu, a municipal corporation 
and a citizen of the State of Illinois, in a plea of trespass on the 

case : 
22 For that whereas, at the time of the committing of the 

grievances hereinafter mentioned and for a long time prior 
thereto, and from thence to the time of the death of the said Moses 
Taylor, certain premises, with the appurtenances, situate in the city 
of Chicago, in said district, to wit, the undivided two-fifths (2) part 
of lot number one (1), in block fourteen (14), in the canal trustees’ 
subdivision of the west half and so much of the southeast quarter 
(}) as lies west of the South Branch of the Chicago river, in section 
twenty-one (21), in township 39 north, in range fourteen (14) east, 
of the third (3rd) principal meridian, said lot being, to wit, sixty 
(60) feet front on Lumber street and, to wit, one hundred and fifty 
(150) feet front on Eighteenth street and, to wit, three hundred 
(300) feet front on said South Branch of the Chicago river, in 
said city of Chicago, were in the possession and occupation of 
a — ag to wit, one Robert Law, as tenant thereof to 
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the said Moses Taylor, the reversion thereof then and during 
his lifetime and at the time of the commencement of this suit 
and until and at the time of his death still belonging to the 
suid Moses Taylor, to wit, at the district aforesaid; that the said 

premises then had and still have improvements thereon, 
23 to wit, buildings, sheds, and machinery used in receiving, 

unloading, storing, and handling coal and in carrying on the 
coal business and for wharting and dock purposes, which said build- 
ings and improvements at the time of the committing of the griev- 
ances hereinafter mentioned belonged to and were the property of 
the said Moses ‘Taylor in the same proportion that said premises be- 
longed to said Taylor; that said premises are on the south side of 
Kighteenth street and on the east side of said Lumber street, both 
of which said streets are public streets in said city of Chicago, ex- 
tending east and west and north and south, respectively, through a 
portion of said city, and prior to the grievances hereinafter men- 
tioned there was direct and easy access to said premises from both 
of said streets, which access was of great value to said premises ; 
that said 18th street was and is a great public thoroughfare of said 
city, and at the time of the committing of the grievances herein- 
after mentioned there was a bridge across said river at said 18th 
street, which formed a connecting link between the west and south 
divisions of said city of Chicago; that the nearest bridges across 

said river were a long distance, to wit, four (4) blocks, from 
24 said 18th street, and said 18th street was and is the outlet for 

alarge portion of the travel and business of said city; that 
because of the importance of said 18th street as a thoroughfare and 
of the location of said premises upon the west bank of the South 
Branch of the Chicago river and the access to both of said streets 
from said premises said property of said Moses Taylor, deceased, and 
his reversion therein, was of great value, to wit, the value of fifty 
thousand dollars ($50,000.00) ; yet the said defendant, well knowing 
the premises, and contriving and wrongfully and unjustly intending 
to injure, prejudice, and ag-rieve the said Moses Taylor in his rever- 
sionary estate and interest of and in the said premises, with the ap- 
purtenances and improvements, whilst the said premises were so In 
the possession and occupation of the said tenant, as such tenant 
thereof to the said Moses Taylor as aforesaid, and during the life- 
time of the said Moses Taylor, whilst he was so interested therein, 
to wit, on the first (Ist) day of April, A. D. 1879, and on divers 
other days and times between that day and the commence- 

ment of this suit, to wit, at the district aforesaid, wrong- 
25 fully and unjustly, without the leave or license of and 

against the will of the said Moses Taylor, constructed 
a viaduct or bridge in said 18th street, past the property of 
said Moses Taylor, cutting off all access to said property from 
said Eighteenth street and obstructing the said Eighteenth street and 
interfering with its use as a public highway, and constructed in 
connection with said viaduct a roadway or approach in said 
Kighteenth street and on the south side thereof extending from 
said Lumber street, along the north side of said premises, up 
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to said viaduct, said approach being of the width of about twenty 
(20) feet and being an incline so steep and narrow that it is 
practically useless as a means of approach to said viaduct and to 
said Eighteenth-street bridge; and the plaintiffs aver that said ap- 
proach is so constructed as to cut off all access from said premises 
to said Eighteenth street and to said viaduct upon the level of said 
Viaduct, and is a barrier and obstruction in said Eighteenth street 
between the said premises and the said viaduct, and by reason of 
the construction of said viaduct in said Eighteenth street the dirt, 

dust, and other materials are thrown and shaken down onto 
26 the said premises and the water is turned off of said viaduct 

and down said approach and onto the said premises, thereby 
Hooding said premises and interfering with the use and occupation 
thereof and thereby rendering the same practically useless for use 
and occupation for wharfing purposes and the purpose of carrying 
on the business of handling and storing coal, stone, or other mate- 
rial and greatly depreciating the value of the reversionary interest 
of the plaintiffs therein. 

And the plaintiffs aver that said viaduct and said approach are 
built mainly of iron, wood, and masonry, and are intended by de- 
fendant as permanent structures, and that the damage to the re- 
versionary interest of the said Moses Taylor, deceased, has been, is, 
and will be permanent and lasting ; and the plaintiffs aver that said 
viaduct or bridge and said approach were built without the consent 
of the said Moses Taylor and without making any compensation to 
the said Moses Taylor in his lifetime or to the plaintiffs since his 
death for the damage so oceasioned as aforesaid and without insti- 

tuting any proceedings for the ascertainment of said damages, 
27 us provided by law, and defendant has not up to the present 

time made such compensation or instituted such proceedings, 
but refuses so to do. 

By means of which said several premises the said Moses Taylor 
in his lifetime was greatly injured, prejudiced, and aggrieved in his 
reversionary estate and interest of and in the said premises, with the 
appurtenances, so in the possession and occupation of the said Robert 
Law as tenant thereof to said Moses Taylor, as aforesaid, to wit, at 
the district aforesaid. 

Wherefore the plaintiffs say that they have sustained damage as 
executrix and executors as aforesaid to the amount of twenty-five 
thousand dollars, and therefore they bring their suit, etc., and the 
said plaintiffs bring into court here the letters testamentary of the 
said Moses Taylor, deceased, wherevy it fully appears to the said 
court here that the said plaintiffs are executrix and executors of the 
last will and testament of the said Moses Taylor, deceased, and have 
the execution thereof, ete. 

2nd count. Forthat whereasalso, at the timeof the committing of the 
grievances hereinafter mentioned and fora long time prior thereto,and 

from thence to the time of the death of the said Moses Taylor, 
25 certain premises, with the appurtenances, situated in the city 
of Chicago, in said district, to wit, the undivided three-fifths 
(3) of lot number one (1), in block fourteen (14), in the canal trustees’ 
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subdivision of the west half (})and so much of the southeast quarter 
(4) as lies west of the South Branch of the Chicago river, of section 
twenty-one (21), township thirty-nine (39) north, range fourteen (14) 
east, of the third (3rd) principal meridian, said lot being, to wit, sixty 
(60) feet front on Lumber street and, to wit, one hundred and fifty 
(150) feet front on Eighteenth street and, to wit, three hundred feet 
front on said South Branch of the Chicago river, in said city of Chi- 
cago, were in the possession and occupation of a certain person, to 
wit, one Robert Law, as tenant thereof to the said Moses Taylor, the 
reversion thereof then and during his lifetime and at the time of the 
commencement of this suit and until and at the time of his death 
still belonging to the said Moses Taylor, to wit, at the district afore- 
said; that the said premises then had and still have improvements 
thereon, to wit, buildings, sheds, and machinery used in receiv- 
ing, unloading, storing, and handling coal and in carrying on 

the coal business and for wharfing and dock purposes; 
29 __— that said premises are on the south side of said Eighteenth 

street and on the east side of said Lumber street, both of 
which said streets are public streets in said city of Chicago, extend- 
ing east and west and north and south, respectively, through a por- 
tion of said city, and prior to the grievances hereinafter mentioned 
there was an approach extending from Lumber street along the south 
side of 18th street up to and connecting with the viaduct on said 
18th street; that said 18th street was and is a great thoroughfare of 
said city of Chicago, with a bridge across said river, which was of 
great value to said premises; that because of the importance of said 
18th street as a thoroughfare and the access to said street from said 
Lumber street by means of said approach said property of said Moses 
Taylor and his reversionary interest therein was of great value, to 
wit, the value of thirty thousand dollars ($30,000.00). 

Yet the said defendant, well knowing the premises and contriving 
and wrongfully and unjustly intending to injure, prejudice, and 
aggrieve the said Moses Taylor in his reversionary estate and interest 

of, in, and to the said premises, with the appurtenances, and 
30 improvements whilst the said premises were so in the posses- 

sion and occupation of the said tenant as said tenant thereof 
to the said Moses Taylor as aforesaid and during the lifetime of said 
Moses ‘Taylor whilst he was so interested therein as aforesaid, to wit, 
on the first (1st) day of January, A. D. 1881, and on divers other 
days and times between that day and the commencement of this 
suit, at the district aforesaid, wrongfully and unjustly and without 
the leave or license of and against the will of said Moses Taylor 
caused the said viaduct and approach to the same in said 18th street 
to be raised above its then level, to wit, three (3) feet, and in con- 
nection with said viaduct also caused the said approach to be changed 
and raised so as to make the grade or ascent steeper than it was be- 
fore, and so changed the level of said approach at the foot thereof at 
Lumber street and raised the grade of said Lumber street at the foot 
of said approach as to make said approach practically useless as an 
approach to said viaduct and to cut off all access to said property 
from said Eighteenth street except by said approach, and the plain- 
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tiffs aver that by reason of said change and the raising of 
31 the grade of said viaduct and bridge and of said approach 

and damage to the reversionary interest of said Moses ‘ uylor, 
deceased, has been and is and will be permanent and lasting, and 
the plaintiffs aver that by reason of the location of said premises on 
the ~ of said river and by reason of the surroundings of said 
premises the same can only be used for dock purposes and for the 
storing and handling of coal, stone, or other heavy material, and 
that the building of the said viaduct and approach and the raising 
of the grade of the same has rendered said premises practically use- 
less for the purposes aforesaid by reason of the difficulty and ex- 
pense which must necessarily be caused in removing coal, stone, 
und other material from said premises, and that by reason of the 
construction of said viaduct in said Eighteenth street the dirt, dust, 
and other materials are thrown and shaken down on the said prem- 
ises and the water turned off of said viaduct and down said ap- 
proach and onto the said premises, thereby flooding said premises 

and interfering with the use and occupation thereof and ren- 
32 dering the same practically useless for use and occupation for 

wharfing purposes and for the purpose of carrying on the 
business of handling and storing coal, stone, and other material, 
and greatly depreciating the value of the reversionary interest of 
the plaintiffs therein, and the plaintiffs aver that said viaduct, 
bridge, and approach were raised without the consent of said Moses 
Taylor and without any compensation to said Moses Taylor in his 
lifetime or to the plaintiffs since his death for the damage so occa- 
sioned as aforesaid and without instituting any proceedings for the 
ascertainment of the said damages as provided by law, and the said 
defendant has not up to the present time made such compensation 
or instituted such proceedings. 

By means of which said several premises the said Moses Taylor 
in his lifetime was greatly injured, prejudiced, and aggrieved in his 
reversionary estate and interest of and in the said premises, with 
the appurtenances, so in the possession and occupation of the said 
Robert Law as tenant thereof to said Moses Taylor as aforesaid, to 
wit, at the district aforesaid. 

Wherefore the plaintiffs say that they have sustained dam- 
33 ages as executrix and executors as aforesaid to the amount of 
twenty-five thousand dollars ($25,000.00), and therefore they 

bring their suit, ete. 

And the said plaintiffs bring into court here the letters testament- 
ary of the said Moses Taylor, deceased, whereby it fully appears to 
sald court here that the said plaintiffs are executrix and executors 
of the last will and testament of the said Moses Taylor, deceased, 
und have the execution thereof, etc. 

HORTON, HOYNE & SAUNDERS, 
Plaintiffs’ Att’ys. 


Endorsed: Filed March 17, 1884. Wm. H. Bradley, clerk. 
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34 On the same day, to wit, on the seventeenth day of March, 
in the adjourned March term of said court, A. D. 1884, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 


CATHARINE A. Taytor, Percy R. Pyne, Moses TAytor Pyse, and 
Lawrence Turner, as Executrix and Executors of the Last Will 
and ‘Testament of Moses Taylor, Deceased, 


vs. 
THe City or CHICAGO. 


Trespass on the case. 


Now come the parties, by their respective attorneys, and upon 
issue joined herein thereupon comes a jury of good and lawful men, 
to wit, C. C. Wileox, R. V. Stocking, Edward Bohanan, William 
Dodds, L. P. Narramore, D. W. Cresey, Charles Lucus, John Dowing, 
©. G. Pettibone, Augustus Nord, I. W. Noble, and Oliver Baker, who 
were all duly elected, tried, and sworn well and truly to try said 
issue; and after hearing a part of the evidence, the hour of adjourn- 
ment having arrived, it is ordered that the further trial of the cause 
be postponed until to-morrow morning. 


35 Afterwards, to wit, on the eighteenth day of March, in the 

adjourned March term of said court, A. D. 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 
CATHARINE A. Taytor et al. vs. THe City oF CHICAGO. 


Trespass on the case. 


Now come again the parties, by their attorneys, and now come also 
the jury in this behalf empaneled and sworn; and after hearing the con- 
cluding evidence and the arguments of counsel, the hour of ‘adjourn- 
ment having arrived, it is ordered that the further trial of the cause 
be postponed until to-morrow morning. 


Afterwards, to wit, on the nineteenth day of March, in the ad- 
journed March term of said court, A. D. 1884, in the record of the 
Sa thereof in*said entitled cause, before Hon. Henry W. 
slodgett, district Judge, is the following entry, to wit: 
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Order. 
CATHARINE A. TAYLor ef al. vs. THe City or CnriIcaco. 


Trespass on the case. 


36 Now come again the parties, by their attorneys, and now 
come also the jury in this behalf empaneled and sworn, and 
after receiving the instructions of the court the jury retired to con- 
sider of their verdict, and after a short absence the jury returned 
into court the following verdict, to wit: We, the jury, find the de- 
fendant guilty and assess the plaintiffs’ damages at six thousand and 
eight hundred dollars. 
And thereupon the defendant, by its attorney, moves the court 
for a new trial herein. 


Afterwards, to wit, on the eleventh day of April, in the adjourned 
March term of said court, A. D. 1884, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 
CATHARINE A. TayYtor et al. vs. THe City or CHICAGO. 


Trespass on the case. 


Now come the parties, by their attorneys, and now comes on to be 
heard the motion of the defendant heretofore entered herein for a 
new triab of this cause, and after hearing the arguments of counsel 
the court takes the same under advisement. 


37 Afterwards, to wit, on the twenty-first day of April, in the 

adjourned March term of said court, A. D. 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Judgment. 


CaTHARINE A. TAYLOR, Percy IR. Pyne, Moses Taytor Pyne, and 
Lawrence Turner, as Executrix and Executors of the Last Will 
and Testament of Moses Taylor, Deceased, 


vs. 
THe City oF CHICAGO. 


Trespass on the case. 


Now comes the defendant, by its attorneys, and the court, having 
considered and being now fully advised, upon the motion of the de- 
fendant heretofore entered herein for a new trial of this cause, over- 
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rules the same and awards judgment. It is thereupon considered 
and adjudged by the court that the plaintiffs do have and recover 
of the defendant the said sum of six thousand and eight hundred 
dollars, their damages so as aforesaid assessed, together with their 
costs in this behalf expended, amounting to dollars and 
cents, 
38 On the hearing of said cause the following exceptions were 
taken and were allowed by the court and made of record, 
which said exceptions are in the words and figures following, to wit: 


Bill of Exceptions. 


UNITED STaTeEs OF AMERICA, | , 
Y . ° . ° P SS My 
Northern District of Illinois, | 


Circuit Court Thereof. 
Moses ‘Taytor vs. Toe City or Cuicaao et al. 


Be it remembered that heretofore, to wit, on the 17th day of 
March, A. D. 1884, the above- entitled eause came on for a hearing 
before the Honorable Henry W. Blodgett, sitting as judge of said 
court, and a jury, and the following proceedings were had : 

Plaintiffs offered in evidence a warranty deed, dated May 2nd, 
1870, from Charles Bradley and wife to Moses Taylor and others, 
conveying certain undivided fifths of lot 1, block 14, canal trustees’ 
subdivision of part of the west half of the southeast quarter of see- 

tion 21, township 39 north, range 14 east, of the third princi- 
39 pal meridian, of which two-fifths were conveyed to Moses Tay- 
lor. 

Also a deed from the Pittston and Elmira Coal Company and 
others to Moses Taylor, dated January 4th, 1881, conveying an un- 
divided one-fifth of said lot. 

Also a certified copy of the letters to the plaintiffs as executors of 
Moses Tayior, deceased, issued by the surrogates court of New York. 

Also a certified copy of an ordinance of the city council of the 
city of Chicago, passed April 15th, 1878, providing for the construc- 
tion of said viaduct. 


40 City Ordinance of April 15, 1878. 


Whereas, on the 22nd day of March, A. D. 1876, the city council 
of the city of Chicago did make an appropriation towards the erec- 
tion of a viaduct over the tracks of the Pittsburgh, Fort Wayne and 
Chicago Railway Company at Eighteenth street, in said city of Chi- 
ago: and 

Whereas the Pennsylvania Company, lessee of the Pittsburgh, 
Fort Wayne and Chicago railway, through its general manager, has 
agreed in writing to pay on account of said improvement an agere- 
gate sum of fourteen thousand dollars ($14,000): Therefore 

Be it ordained by the city council of the city of Chicago— 

Section 1. That the department of public works is hereby di- 
rected to proceed to erect and complete within one year from the 
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passage of this ordinance a good and sufficient viaduct, with stone 
abutments and iron frame-work, over the tracks of the Pitts- 
burgh, Fort Wayne and Chicago Railway Company at Eighteenth 
street, in said city, provided the said railway company shall agree 
by consenting to this ordinance, through its authorized officer, to 
pay in monthly installments upon the estimate of said department 
of — works and of the chief engineer of said railway company, 


ye issued as the work progresses, an aggregate sum of fourteen 
thousand dollars ($14,000). 
4] Section 2. That said viaduct shall be built under the joint 
superintendence of said department of public works and chief 
engineer of said railway company in accordance with the plans and 
specifications now on file in the office of said department of public 
works. 

Section 3. All expenses of every nature and kind in excess of 
said fourteen thousand dollars ($14,000) shall be borne by the said 
city of Chicago. Said city shall maintain the approaches to and floor 
of said viaduct at its own expense, and also do all ordinary repairs. 
The said city of Chicago shall save the said railway company harm- 
less for any claim for damages by any person injured through the 
erection of said viaduct and from all expenses connected with the 
erection of the same exceeding said sum of fourteen thousand dol- 
lars ($14,000): Provided, however, That said chief engineer’s services 
shall be rendered at the expense of said railway company. 

Section 4. This ordinance shall be in force from and after the 
acceptance of the provisions hereof by said railway company by its 
authorized officer or officers. 


to 


STATE OF ILLINOIS, bs 
County of Cook, City of Chicago, 
42 I, John G. Neumeister, city clerk of the city of Chicago, do 


hereby certify that the above and foregoing is a true and cor- 
rect copy of an ordinance passed by the city council of said city 
April 15th, 1878, and approved April 17th, 1878; that the original 
of said ordinance is now in my possession and on file in my office. 
In witness whereof I have hereunto set my hand and cause- to be 
tixed the corporate seal of the city of Chicago this lst day of Feb- 
ruary, A. D. 1884. 
[Seal of the City of Chicago, Ills.] 
, JOHN G. NEUMEISTER, 
City Clerk. 


Also an ordinance passed by the city council of the city of Chi- 
cago, March 7th, 1881, relating to the raising of said viaduct: 


43 Ordinance Authorizing the Chicago and Western Indiana Rail- 
road Company to Raise the Eighteenth-Street Viaduct. 


Be it ordained by the city council of the city of Chicago— 
SecTion 1. That permission and authority be, and the same are 
hereby, granted to the Chicago and Western Indiana Railroad Com- 
3$—151 
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pany to raise the present bridge crossing the South Branch of the 
Chicago river at Eighteenth street, not to exceed three and one-third 
(34) feet higher than it now is, and erect at the east end of said 
bridge a suitable viaduct fifty-eight (58) feet long ; and the authority 
and permission is hereby further granted to said Chicago and West- 
ern Indiana Railroad Company to raise the approaches at both ends 
of said bridge; also the approach from Lunibar street, to connect 
with the west approach aforesaid, to the necessary grade, as appears 
by the profile plan, marked B, now in the office of the department 
of public works of said city. All of the material to be used in making 
said changes and erecting said viaduct is to be of wood: Provided, 
and this is upon the express condition, That the raising of said 
bridge, the building of said viaduct, together with all of 
44 the said approaches, shall be at the expense and costs of said 
company. 
* * * € * * * 
Section 5. This ordinance is granted upon the further express 
condition that it shall be formally accepted by the Chicago and 
Western Indiana Railroad Company within ten days after its pas- 
sage, and that the work herein authorized shall be done and com- 
pleted within six months from the passage of the ordinance, other- 
wise all rights and privileges herein granted shall cease and be null 
und void; also a certified copy of the acceptance by the Chicago 
and Western Indiana Railroad Coinpany of the ordinance last in- 
troduced in evidence. 


45 Chicago and Western Indiana R. R. Co.; secretary's office, 125 
Dearborn street; H. G. Stone, secretary. 


CHicaGco, March 11, 1881. 
To the mayor and city council of the city of Chicago. 

GENTLEMEN: The Chicago and Western Indiana Railroad Com- 
pany hereby accepts the ordinance relating to said company & 
passed by you March 7th, A. D. 1581. 

[SEAL. | CHICAGO AND WESTERN INDIANA 
RAILROAD COMPANY, 
By J. B. BROWN, President. 


Attest : H. G. STONE, Secretary. 


STATE OF ILLINOIS, 
County of Cook, City of Chicago, § 
I, John G. Neumeister, city clerk of the city of Chicago, do hereby 
certify that the above and foregoing is a true and correct copy of the 
acceptance of an ordinance relating to the raising of 1S8th-St. bridge 
and the building of a viaduct, passed by the city council March 7th, 
1881, and that the original is now on file in my office. 
Witness my hand and the corporate seal of said city this twenty- 
first day of February, A. D. 1884. 
[SEAL. ] JOHN G. NEUMEISTER, 
City Clerk. 
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(Endorsed :) Doe. No. 1779. C. & W. 1. R. R. Co. Acceptance of 


ordinance in re. 18th-St. bridge. Filed Mar. 14, 1881. P. J. 
Howard, city clerk. 


46 Objection offered by the defendant to the foregoing evi- 

dence as being incompetent under the declaration. Objection 
overruled, except as to ordinance of March 7, 1881, all of which was 
excluded, except the first and fifth sections. Exception by the de- 
fendant. 


47 Rosert Law, called on behalf of the complainants, testified 
as follows: 


I am engaged in the coal business in Chicago, and have resided 
here about thirty years. I am familiar with the property in ques- 
tion, and am in possession of it. I took possession of it one or two 
vears after 1870, and have been in possession ever since, and have 
paid the taxes during that time for the different. interests that were 
owned. I have owned one-fifth of the property and leased the 
balance. 

The viaduct was built in 1879 or 1880. There are sheds, machin- 
ery, engines, and boilers on this property and tracks above for mov- 
ing the coal. This was the condition when this improvement was 
made. 

After the viaduct was built there was a change made in the street, 
inthe grade. Before the bridge was raised Lumber street was a little 
below the scales and our front door; perhaps 10 or 12 inches. The 
raising of the bridge necessitated the raising of the street, and they 
have raised it up so we cannot get out of our yard now witha loaded 

team in bad weather. We get on the scales and back out of 
48 the vard and go another way out. This is on Lumber street. 

We cannot cross Lumber street, and we cannot enter from 
1Sth street. It is cut off by the approach to the bridge. 

Photograph introduced in evidence of Lumber St. & of Eighteenth 
street in front of the property in question & of the property opposite 
this property on 18th street, taken before the viaduct was built. 


Objected to; objection overruled; exception on behalf of de- 


fendant. 
Map showing a profile of grade at 18th-street bridge and viaduct. 


(Here follows diagram marked p. 49.) 


50 Objected to. 


I think the mat is correct in the elevation ; the distance from the 
river to the bridge I have not measured. I have an engineer to 
do that for me. It approximates so closely to being correct that I 
can discover no difference from the map and the original. It rep- 
resents on paper just as it appears to the eye to a person on the 
ground. Since I have been in possession the lot has been used for 
storing coal. The improvements on the property are owned in the 
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same proportion that the lot isand by the same owner. There 
51 is a shed on the lot, 150 feet wide and 250 to 260 feet deep, 
covering the entire lot. There are one or two tracks on the 
river front, platform, derricks, and other things with which to handle 
coal. The improvements were new the year before the construction 
of the viaduct. 
Q. Then, from your knowledge of it, just say what they were 
worth. 
A. Well, the entire thing cost nearly seven —— 


Objected to; objection overruled ; exception on behalf of defend- 
ant. 


Q. What did they cost? 

A. They cost over $7,000—the improvements on that lot. 

Q. What were these improvements worth, to take off from that 
property ? 


Objected to on the ground that no necessity or reason is shown 
for taking them off. Objection overruled and exception by the de- 
fendant. 


A. We could not use them at all if taken off. The split-ing up 
of the lumber and taking it down would not leave it worth 20 per 
cent. of the cost. The incline of the approach from Lumber street 
to the bridge, I think, is about one foot in 17. 

Q. As to the access to the property, state whether or not it is easy 
of access to loaded teams. 


52 Objected to; objection overruled ; exception by the defend- 
ant. 


A. No; it is not easy of access. The grade is so steep that in 
slippery weather you can scarcely go up without doubling teams. 
We lost our trade that we had there to a large extent. They won't 
come there because they cannot get out with full loads. It is out off 
from 18th street entirely, and they have got to go around and go 
back the same way to get on the viaduct. It has raised it in front 
of our office so that we cannot get out of the vard unless we make 
the approach back 50 or 75 feet and take the west half of the yard 
to make an approach. 

Q. What is the effect of this—the building and raising of this 
viaduct—as to turning water upon it? 


Objected to on the ground of being incompetent ; objection over- 
ruled; exception by the defendant. 


A. Lumber street, which was 10 inches below our yard before— 
when the bridge was raised in 1880 or 1881 they had to go back to 
the extreme west end of Lumber street to get a grade that 

53 would get out. This was due west. In order to do that they 
also went onto Lumber street there’ and raised it in front of 

the lot, and they sloped it down—sloped the street down, so that 
every shower of rain that comes floods our scales and covers them 
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up. We have got coal there two or three feet frozen solid from the 
water running in there, and that we have got to thaw out, and for 
my business it injures it in that respect very badly. The water 
comes through the cracks in the viaduct. There is a little pitch 
downward, going west. After we get on the center there is a big 
wey There used to be asmall one before, but now it is nearly 
evel. Before these improvements were nade the water from our 
yard ran into the street gutter. Between Lumber street and the 
river the viaduct is supported on iron tiers. When you strike par- 
allel with Lumber street then it is on piles. 


It is admitted that Lumber street and 18th street and Stewart 
avenue are public streets in this city of Chicago, and that the 
54 city constructed the viaduct in question. 


There is a bridge across the river at 18th street, and the nearest 
bridge on the south is the 22nd street, and on the north 12th street. 
Betore the viaduct was constructed there was a good deal of travel. 
It may have increased with teams, particularly going west, but I 
think it is about the same. 

Q. Has or not the trade conducted upon this property been effected 
by the improvement? 


Objected to; objection overruled ; exception by the defendant. 


A. Yes, sir; very much. 
Q. In what respect—improved or otherwise—damaged ? 


Objected to as incompetent; objection overruled ; exception by 
the defendant. 


(. Our sales are not 20 per cent. what they were before the viaduct 
was built; our books will show it, and I can prove it by my clerk. 


Motion to strike answer out as not being responsive and as a 
incomp-tent and not formed upon a proper bases. Motion overrule 
and exception on behalf of the defendant. 


I am familiar with the value of this property at the time the im- 

provements were made in the streets. The value of lot 1, 

55) judging for the estimate and inventory to our people which 

I have to do every vear—make an inventory of the prop- 
ertv-—— 


Objected to; objection overruled ; exception by the defendant. 


A. $400 a foot river front; the river front is about 167 feet. My 
estimate of value is the river front — $400 a foot for the 167 feet ; my 
estimate is without the improvement. 

Q. What was the property worth after the [street changes were 
made—immediately after—as effected by the construction of the 
viaduet ? 


Objected to as incompetent ; objection overruled ; exception by 
defendant. 
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—. It destroys more than 50 per cent. of the value of the property. 
The value of the property was diminished about 12 or 15 per cent. 
by the raising of the grade after the construction of the viaduct. 
My reasons are these: [ could not rent it to any one for any pur- 
pose; it was being covered with water, and in the winter time it is 
almost impossible to get out with teams. I have tried to sell it since 
the viaduct was built and I cannot get, an offer for it, while before I 
could sell it, and had offers for it. The adjeining lot to this I paid 

$3,000 a year rent for. After the viaduct was built I rented 
56 it fora thousand dollars. Prior to the construction of the 

viaduct I was instructed to offer the ower of lot 2, adjoining 
the lot in question, $40,000 for his property. [ did not offer it my- 
self, but I think I conld prove that other parties did that are here, 
afterwards. After the viaduct was built | bought the lot for $28,000. 
I did not myself offer the owner of lot 2 $410,000 before the viaduct 
was built for his property, but other parties did, and [ bought it 
after the viaduct was built for $28,000. I will produce the man who 
stated the offer of $40,000 had been made, in a few minutes, if you 
want him. 


The testimony of the witness in regard to the offer of $40,000 for 
lot 2 objected to by the defendant as being incompetent and hearsay. 

Objection overruled ; exception by the defendant. 

Plaintiff offers in evidence a sketch of the property in question. 

See stipulation, page 163. 


57 Cross-examination : 


I have been on the lot in question since 1870, and was south of it, 
on lot 2, for four or five years, and have been there ever since. I 
couldn’t tell whether it was since 1872 or 1873 that I got possession 
of the property. There was a bridge across the river at ISth street; 
tugs could not pass under it, and they raised it subsequently. That 
was about the time that I bought. The approach to that bridge was 
little above my property. It was along a level with the lot, about 
half way up, almost. At the west end and on Lumber street the 
approach was below our office front door, but as you gradually 
climbed up to the bridge there was a climb all the way up. We 
were about 6 to 10 inches above Lumber street. In starting from 
Lumber street here since this time the railroad covered this lot with 
tracks, and they have built a solid wall around me. 

The grade to raise to this bridge at the time the viaduct was built 
in 18th street commenced a little beyond our office, east. 

The grade of the approach commenced at Lumber street to 

58 go up to the bridge. I do not think the bridge was more 
than ten feet above the deck—10 or 12 feet—and there was 

an approach down to Lumber street or very close to Lumber street. 
It was a plank approach until you got to the street. That plank 
approach was laid when the original viaduct was built. The great 
change in this —_— was when they raised the bridge, two or 
three years ago. We now drive down a little narrow lane here (in- 
dicating) 18 or 20 feet wide. There is a narrow sidewalk on it. I 
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think the viaduct is about twice as wide as the approach we have. 
_ In 1870 lot 2 was owned by the Dalton family and rented by me of 
them. I bought it about 1880, after the viaduct was built and 
before the bridge was raised. There are varying interests in the 
ownership. I rented lot from about 1870 tor 5 years at $3,000 a 
year. In 1875 or 1876 I paid $2,500, and it ran at that rate for 
about three vears. In 1879 I cut it down to $2,000. In 1880, after 
the contract for the viaduct was let, I pulled it to $1,500, and the 
vear the viaduct was built or the year after it was reduced to $1,000. 

The last year they had it I paid them a thousand. When we 
purchased the lot I got one-fourth, and I pay rent to my co-tenants 

at the rate of 6 per cent. on the cost. The viaduct was 
59 built when I bought it. 1t was in progress before our present 

approach was built ; the approach commenced on a level with 
the railroad track on Lumber. I think there is from 10 to 14 tracks 
on Lumber street. There are tracks right next to my property and 
extending across 18th street. Stewart avenue and Lumber street 
run into together south of me. The tracks occupy the space of 
ground between Stewart avenue and Lumber street, as well as a 
part of Stewart avenue. Between the foot of the approach to the 
bridge at Lumber street and across Stewart avenue I think there is 
from 10 to 13 tracks. My impression is there was not half that 
number at the time the viaduct was built. We had no trouble get- 
ting across and consequently I never investigated it. We used to 
cross them with our teains, but now it is all filled with tracks. I 
don’t think there was any change made in the approach to the bridge 
at the time the viaduct was built—in the grade. The condition of the 
approach was substantially the same at that time that it was up to 

the time the change was made in the grade. The old bridge 
60 was made higher ten or twelve years ago. 

(). Now, from the time the change was made, the time that 
bridge was raised, and that approach was built to that bridge run- 
ning from Lumber street to 18th street, was there any change made 
up to the time in 1881 they raised the bridge? 

A. I don’t remember; my impression is there was none made 
from the time it was made for what we call tug bridges, that thev 
might go under it, until 1881. When the viaduct was built the in- 
jury to my te a was in carrying the travel over the high place 
above the approach where they would call into my office, making 
in front of me a switching ground, so that we could not get across. 
The railroad company shup me off from getting out in that direc- 
tion. We used to ¢o use 18th street as an outlet. There were prob- 
ably four or five, might have been six, tracks in front of ne. There 
is a pier for the viaduct adjoining Lumber street on the west; there 

ure no tracks east of that pier. There is another pier to the 
61 east of that parallel with the street. I do not know how far 
it is from my lot line to the nearest railroad track in front of 
me. We have a drive between our yard and the track ; that drive 
is = Lumber street ; they are within 30 or 40 feet from my side- 
walk. 
Q. Now, in what, in your opinion, consist the damage ; what is the 
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cause of the injury which you think was done to your property, to 
that property, by the construction of the viaduct ? 

A. People that used to go past my office, direct on the level ground, 
would drop in and order coal. They now go above me. [don't know 
how much above; the viaduct is nearly ona level with our chimney 
top on our office; we are down in the cellar. They won't go to 18th- 
street bridge and go back again. Parties going down with teams make 
it more objectionable now because they can’t cross on 18th street and 
Stewart avenue; they have to go back around by the bridge again, 
and people won't go there, and they don’t go to my office. That ts 

the principal element of damage to the lot. I don’t know 
62 how much the grade was raised; I think it 17 in 100 now ; 

before it was nearly 30 in 100. Before 1581 it was one in 30, 
and now it is 1 in 17—that is, from my seales in the yard down to 
that apprvach up to the bridge it is about twice as bad now as it was 
from the entrance of Lumber street from where 18th street strikes 
Luinber street and the approach proper commences. Lumber street 
Opposite my property is higher than it was; [ cannot tell you the 
difference, except that we cannot climb out from our scales onto 
Lumber street in bad weather without backing around and going 
the other way; before it was a little decline—6 to 10 inches. I have 
put new docks in since the bridge was completed. The element of 
damage, in my mind, which leads me to say there was 15 per cent. 
of the value of the property taken off by the raising of the bridge 
and the approach to it, is because we cannot get out of the vard with 
the loads. On the west side of Lumber street the difficulty is in- 
creased more than on our side or the east end of theriver. If you 

cross the bridge in going down with a loaded team you can- 
63 not stop; it is so dangerous there with a full load it is almost 

impossible to stop a team. The rising of the bridge has in- 
jured both sides, because it has made it so much steeper. It must 
have added from 25 to 33 per cent. almost of the grade on the east 
side of the river. On the west side of the river the only difference 
is we could pull up with full loads before without any trouble, and 
how we cannot get up without doubling teams sometimes. Getting 
out of our yard on Lumber street is the principal trouble. From 
Lumber street onto the bridge the street is steeper than it was be- 
fore. I think the property would have sold for $400 a foot in 1878. 
I think it was damaged more than 50 per cent. immediately after 
the viaduct was built. 

Q. Now, L ask you what you think was the value of that property 
immediately before this bridge was raised ? 

A. What, from the lowest grade do you mean ? 

Q. I mean immediately before the bridge was raised in 1881. 

A. Well, the principal damage, as I told you before 
64 Q. Oh, just tell me what the property is worth. 

A. I think it was damaged undoubtedly ; the on!y way you 
can compute that is—it was certainly damaged over 40 and, I think, 
d0 per cent. If it was 40 it would be $160 per foot. If I figure it 
was worth $400 a foot, and it was damaged 50 per cent. it would be 
worth only $200, and if it was damaged 10 to 12 per cent. by the 
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raising of the bridge deduct it from that and it will show you the 
amount. I could not have got $200 a foot for it after the viaduct 


‘was built. Before the bridge was raised I might have got $250 a 


foot for it. I think the property was damaged from 62 to 65 per 
cent. by the building of the viaduct and the raising of the bridge, 
50 per cent. by the building of the viaduct and 12 to 15 by the rais- 
ing of the bridge. The piece right adjoining south of me has been 
for sale for some years; two vears anyhow. The approach was sub- 
stantially the same both before and after the building of the viaduct. 
There was very little difference; it might have been a foot or 
65 two, but not enough to materially affect us. The principal 
damage to the property is because people won’t go down to 
my office. It would be possible to take my office just as it is and 
put it on a brick foundation up to the bridge in order to take my 
orders right on a level with the viaduct, if they would take the bridge 
house away, but then I would have to give all of a portion of the 
yard for a driveway. I could puta little office up there to receive 
orders on the corner of my lot on the level with the viaduct. Ihave 
another office down-town where I take the most of my orders. At 
an early day and before this viaduct was built I could retail all the 
coal I could stock in those yards. I could put an office up there on 
stilts in that corner at frum one to three thousand dollars. It may 
be that the traffic has increased across 18th street since the viaduct 
was built. If it has it would benefit me if I had my office up there in 
that corner. Between the west end of the bridge and where the incline 
down to Lumber street commences there is no room for teams 
66 to stand, not over 10 to 12 feet. Itis occupied by teams cross- 
ing, and there is where we stick all the time. There is a 
bridge house there on the south side of 18th street and just where 
counsel was asking me if I could put an office. It is occupied by the 
city. The viaduct extends clear over Lumber street and Stewart 
avenue and comes to grade at Canal street. The railroad trains run 
under the viaduct on Stewart avenue and on Lumber street. There 
is a driveway between my yard and the viaduct; they left mea drive 
of 20 feet there,and my yard comes up to that driveway, square with 
it. Between the viaduct and my yard is a place 18 or 20 feet wide 
that comes down below; my chimney is on top with the viaduct. 


67 Lyman Barb, a witness called on behalf of the plaintiffs, 
being first duly sworn, testified as follows : 


In the real estate business in Chicago and have been for 25 years. 
I am familiar with the property in question and have recently ex- 
atnined it with a view of, seeing what damage there was in conse- 
quence of the viaduct, and so forth. I have had experience in charge 
of property similarly situated and have formed an estimate of the 
value of the property, just preceding the building of the viaduct in 
1878 and 1879, and, in my opinion, the property was worth $46,000. 
It was damaged decidedly by the building of the viaduct. I think 
it was worth 50 per cent. less by reason of the construction of the 
Viaduct as it is now. 
4—151 
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Cross-examination : 


I had a general knowledge of this property before the viaduct was 
constructed. I did not have charge of any property nearer than 22nd 
street. I think I know the condition of 18th street prior to the con- 

struction of the viaduct. It was up an easy grade from 
68 Lumber street to the bridge. I don’t know whether there 

was any change made in the bridge by reason of the viaduct 
being built. I have not estimated my damages on a change in the 
bridge; I base it on the way it was previous to the viaduct and the 
way [ see it now. [think it would make some difference, the change 
in the grade. This property has an access to the bridge now and 
had after the viaduct was built and before the bridge was raised. I 
understand that after the construction of the viaduct there was no 
change in the grade going up to the bridge from this property until 
the bridge was raised after the viaduct was built. I have not con- 
sidered the effect of the building of the viaduct proper, leaving out 
the question of raising. I don’t think Lam familiar with the rais- 
ing of the grade at the time the bridge was raised. Teams can 
probably pass if they are not too widely loaded on this roadway that 
has been left from the bridge down to Lumber street. The major 

part of the street was destroyed. I think the large damage is 
69 in taking away two-thirds of the street and more, if I under- 

stand it, and leaving this narrow passage along the side of 
the lot; the fact that there is only 20 or 22 feet left is a great damage 
to the property. Assuming that the roadway is sufficiently wide 
for the purpose of business there is no other very serious damage 
besides that, in my estimation—that is, that street is practically cut 
off from this lot. Of course teams may be able to run up and down 
there closely ; cannot have any sidewalk there. The front of the 
lot is absolutely ruined, in my estimation, as a street front; I refer 
to the 18th street front. A street front may or may not be of great 
value to a coal yard. [t would depend upon cireumstances whether 
the street front to a piece of property was on a level or an incline. 
Sometimes it would be a disadvantage; at other times it would 
nut be much of a disadvantage. My estimate of the damage is 
based upon looking at it as apiece of valuable property 
and weighing the different damages which I think have ae- 

crued to it. [think the grade having been increased is one 
70 point. i don’t know that as a matter of fact it has been. 

[ know it simply from the testimony. I don’t know that the 
grade of Lumber street has been raised; and among the objections 
to the raising of the grade is the difficulty of hauling up and down. 
The space 1s narrow between the lot and the railroad track. My tes- 
timony Is based upon these assumptions: first, that there has been 
a material change in the grade of 18th street; and, second, that 
Lumber street has been raised beyond the established grade. Now, 
in addition to that, the principal thing of all is the damage to the 
street front in consequence of narrowing that street from an ordi- 
nary street to one of twenty feet. [ conside- that the great damage 
to the lot because it ruins the frontage of 260 odd feet on 18th street. 


r 


tate det Te teal 


> 


® 


AM gy 


CATHARINE A. TAYLOR ET AL., &¢. 27 


18th street is a long thoroughfare and is traveled a great deal; it 


_is simply reduced to a front upon a moderate alley. The people are 


not liable to go down that alley-way to do business, except they are 
specially compelled to go that way to get upon that property; it is 
not good for anything now. That property is a good place 
71 for business like coal and lumber business, requiring dedi 
I do not know that there is much retail business on that street, 
and taking the people that have owned this a for the last 14 
years have put it to the most profitable use that it could be put. 

Q. Now, will ask you whether a street frontage on a grade is any 
great advantage to property used as a coal yard or lumber yard or 
other heavy business requiring dockage ? 

A. It is not so much used as it would be if it was being used for 
other business, of course. 


Redirect examination: 


The question of the destruction of the sidewalk is one of my ele- 
ements of damage. 


72 GEORGE M. EH IGGinson, a witness called on behalf of the 
plaintiff, testified as follows : 


In the real estate business and have been for 20 years. Reason- 
ably familiar with the property in question before the viaduct was 
built, and have examined it recently with a view of estimating the 
value of the property and the damage to it by the construction of 
improvement. Just preceding the building of the viaduct the prop- 
erty was worth 33.50 a foot, river front. I should judge it was 
seriously damaged by the construction of the improvement. 

Q. How much was it damaged, in your judgment ? 


Objected to; objection overruled ; exception on behalf of defendant , 


A. I should say 40 percent. My estimate of the value is the value 
of the property without the improvement, but I count the dock as 
a part of the value of the lot itself. | 


Cross-examination : 


I have not sold any property in the neighborhood of the property 
in question in the last 5 years, but I have had considerable 

73 for sale. I never had any for sale on 18th street nor on any 
street near there where there is a bridge across the river. I 

have no property similar to the property in question for sale in my 
hands between 12th street and 22nd within the last 5 years. I can- 
not call to mind any sale of property near this property. I know 
the property on the east side of the river. As between the east and 
west sides of the river I should, I think, prefer the west side, because 
you have the trade of the west side nearer to you. The property on 
18th street from the river to canal has been generally used for lum- 
ber and coal yards. At one time it was all retail business in lumber 
und coal there, and I should say there was considerable available 
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retail business there still in lumber and coal. Since 1878 the prop- 
erty has been used for the storage of quantities and the sale of coal 
and lumber. The bulk of the business, however, has been whole- 
sale. That would be also true before the viaduct was built—the 
largest portion of the business was wholesale. 
I suppose there were two or three tracks between canal 
74 street and the approach to the LSth-street bridge before the 
construction of the improvement. I have been over there 
more or less. 18th street was used a good deal, but there was always 
some risk in crossing on account of the railroad track. 

I doubt whether the travel on 18th street has been materially 
altered since the construction of the viaduct, except such as you would 
naturally expect from the increase of the population of the city. 
The property in question was depreciated 40 per cent. between 1870 
and the completion of the viaduct. 

Q. Then you have not estimated in your estimate anything in 
relation to the raising of the bridge, have you ? 

A. I took into account the whole damage—both the raising of 
the bridge and the construction of the viaduct; both of them; the 
whole damage. Just as the thing stands now the 40 per cent. is 
what I consider my general Judgmentin regard to the value of prop- 
erty and the damage to it. It was worth $350 a foot in 1878. 
cannot tell you what it was worth in May, 1879, but I can give 

an estimate of my opinion. I don’t believe the property 
744 would have sold in May, 1879, immediately after the viaduet 

was constructed, for over $200 a foot. The property was 
worth about $220 a foot immediately before the bridge was raised, 
and it was worth $200 a foot immediately after that was done. The 
$20 per foot depreciation is simply because the facilities there for 
doing business are not as great. I do not know of asale or a rental 
that [ could compare that with. The way I arrive at my market 
yralue is the way we arrive at anything in which we are constantly 
dealing and have continual cognizance of. I have not had any 
dealings in property similar to the property in question, but it is 
part of my business to ascertain and keep the run of property and 
what itis worth—keep myself posted—but I cannot tell you of a single 
sale of property by which I can compare this property; that does 
not sound like guess work to me. 
79 C. H. GAUBERT, a witness called and sworn in behalf of the 
plaintiff, testified as follows : 


Been in the real estate business since 1876; acquainted with the 
property in question, and examined it lately for the purpose of 
seeing the benefits or damage to the property by the building of tine 
viaduct. I formed in my mind an estimate of the value of the 
property in 1878 and 1879 and of the damage. The property was 
worth $47,570 at the time. I considered it greatly damaged by the 
building of the viaduct. It was damaged from 40 to 55 per cent. 
That estimate is Just the estimate of the ground, I take the river 
front and include the dock, but not the coal fixtures. I separated 
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the difference in damage arising from the building of the viaduct 
first and the raising of the bridge and the approaches afterwards. 
Before the bridge was raised it was damaged 40 per cent. and after 
raising the bridge and increasing the grade I considered the damage 
not less than 10 per cent. 


Cross-examination : 


76 The elements which enter into my estimate are the reduc- 

tion in the size of the street and the raising of the grade and 
inaking it more difficult and costing more to handle the property ; 
making it cost more for transportation is a damage; making the 
grade steeper. I think the grade is from 3 to 6 feet steeper than it 
was when the viaduct was constructed. I made an estimate one 
time that the grade was one foot in 17 nowand 1 in 27 to 30 before. 
I al'ow 10 per cent. for that extra raise. I take the whole raise from 
the natural grade, the original grade up to the present time, and 
include it in 10 per cent, and before that not less than 40. I don’t 
think the property would sell to-day for within 40. 50, and maybe 
60 per cent. than it would if the viaduct was not there and we had 
the whole street. I do not believe it would sell for over from $20,000 
to $22,000 to-day. I was running the Gardner House from Septem- 
her, 1874, to the first part of 1878, but in the meantime I was deal- 
ing outside in real estate. I have not dealt in property in the 
vicinity of the property in question. I do not base my judgment 

on what I handle there. I look at the market reports and 
vi base my judgment on that. I do not remember any particu- 

lar sale of property on which I base my judgment. I was a 
witness in the Culbertson-Blair suit. One effect of the injury to the 
property is the extra cost for handling any goods obliged to go up 
that driveway. Another damage is the reduction in the size of 
the street. I should say that the reduction in the size of the street 
made a large portion of damage. The raising of the grade also 
damages it. 

Even though it were true the grade of the approach from Lumber 
street to the bridge had not been raised I should still — that the injury 
to the property by the raising of the grade was 10 per cent. Sup- 
posing the grade had been raised from one in 30 up to one in 17 I 
should still say the injury was about the same. I don’t know that 
the approach from Lumber street to the bridge is any steeper to-day 
than it was when the viaduct was built. I took the word of some 
gentlemen that did figure it that it was 1 in 17 at the present time 

_and before it was 1 in 27 or 30. I suppose the approach to 

78 the 18th-street bridge before the building of the viaduct was 

somewhere from 55 to 63 feet. I don’t know that it was the 

full width of the street. I have not measured it now, but suppose 
it is from 17 to 20 feet. I don’t know how wide the viaduct is. 


BryaN Puitpot, sworn on behalf of the plaintiffs, testified as 
follows : 

Am in the real estate business in the city of Chicago, and have 
been for 17 years; am familiar with the property in question. I 
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have examined it recently for the purpose of estimating what, if 
uny, damage was done to it by reason of the construction of the 
viaduct. I think the lot was worth immediately preceding the 
building of the viaduct at least $48,000, and I think it was dam- 
aged not less than 40 per cent. by the construction of the viaduct 
and ten per cent. by the raising of the bridge. As you come out of 
this property to go up the approach there is quite a grade, and 
you have to go round on a curve to get to the approach. 
79 My business has been ety real estate business in all its 
departments. 


Cross-examination: 


| have not any property in this region for sale now. I have had 
various pieces of property and made sale in that neighborhood. I 
have ‘sold property on 22nd _ street, about half a mile south of this 
property. I don’t recollect of any sale on 18th street near this 
property or any property near this property that I can compare with 
the property in question. I think the building of the viaduct has a 
tendency to increase the travel on 18th street; that is my observa- 
tion. Asa rule increased travel on a street benefits the property 
fronting on that street, and it makes it more saleable. I don't 
recollect the width of the approach to ISth-street bridge before the 
viaduct was built. I should think it was not more than 15 or 20 
feet now. I don’t know the width of the viaduet. 

The grade of the approach is very much steeper now than it was 

before the viaduct was built. [ don’t know what the differ- 
80) ence is. Prior to the construction of the viaduct Lumber 

street was on a grade with the property along there. It was 
a muddy street at — time. 

There were two or three tracks west of Lumber street prior to the 
construction of the viaduct. I may be mistaken as to the number. 
Before the viaduct was built I know I could have sold that property 
for forty or fifty thousand dollars, and I don’t believe I could get 
half of that to-day for it. I know that, because I had other property 
for sale along in that neighborhood, and I know of sales—I could 
not tell you of the sales ; don’t know of them, but I have kept my- 
self posted as to the value of property along the river, and I have 
given you my judgment of the value of the property in question, 
but I cannot give a single instance of a sale with which to compare 
this. 


Hucu P. Moray, a witness sworn for the plaintiffs, testified as 
follows: 


Clerk for Robert Law; in charge of his 18th-street yards, and 
have been at that yard for the last 12 years; superintend the 

81 delivery of coal and transact the business generally in the 
absence of Mr. Law. Before the construction of the viaduct 

and the raising of the bridge the approach in front of Mr. Law’s lot 
commenced on a level with Lumber street. Lumber street is now 


raised, and it commences on a level with it. 
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Q. What is the effect, so far as water is concerned, of these changes 
in 18th street? 


Objected to; objection overruled ; exception by the defendant. 


A. The running snow that falls from the top of the viaduct proper, 
at Lumber street, goes with the incline to the bridge and turns there 
and comes down this narrow approach and runs under our office 
and under our seale-. In freezing weather we have to stop every 
morning and dig out the ice, delaying our team half an hour and 
sometimes more. Going up the approach of the bridge we cannot 
load as heavy as we would like to and as heavy as we should load, 
and, when we do that, in some cases we have to take and hitch on 

other teams or take all of our men out of the yard and shove 
§2 up. The filling in of Lumber street was at the time the 

bridge was raised. In dry weather, with small loads, we can- 
not go right up from the seales, but with large loads we have got to 
back clear off the scales and go out a private drive we had to build 
for our own accommodation. When there is a big snow storm teams 
cannot pass on the incline. There was a rise of 3 feet 3 inches when 
the bridge was raised. When they went to fillin in front of our 
office on Lumber street they put up a lot of caps, such as they have 
on the top of docks—timbers—and filled inside of that and planked 
over even with it, leaving it at that time without any piers or any- 
thing on the side. 

Q. So that coming down the approach you go right off that em- 
bankment? 


Objected to; objection overruled; exception by the defendant. 


A. Yes; liable to run right off. You cannot cross Lumber street 
on 18th except upon the viaduct. 


(‘ross-examination: 


83 The bridge was not raised at the time the viaduct was built, 

and the grade up the approach was approximately the same. 
The approach began at Lumber street and began at about the same 
place before the viaduct was built. The bridge was not raised and 
there was but little, small, difference in the approach. I cannot say 
that there was any particular difference in getting up to the bridge 
after the viaduct was built than there was before, and all the trouble 
[ speak about in getting up with teams was after the bridge was 
raised. I don’t know what the established grade of Lumber street 
is. The grade of Lumber street in front of our premises is higher 
now. Lumber street was considerably used before the viaduct was 
built. Before the viaduct was built there was about 10 tracks on 
1Sth street. I know thev put in a couple of tracks afterwards. The 
Fort Wayne and the Chicago & Alton railroads run on those tracks, 

and there is a switch yard there, and all the roads that have 
S4 business with them use that yard. There was considerable 

crossing at 18th street. I know of accidents at 18th street. 
Now it is possible for people on Lumber street to go up this approach 
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the teams load there. 
Plaintiff rests. 


introduced the following : 


follows: 


rise from Lumber street up to the bridge was just the same after as 
it was before the viaduct was commenced. 


wooden superstructure. 
(Ilere follows diagram marked p. 86.) 


| 87 [ made the original drawings from my own actual survey. 
I have compared this map with the original drawings, and it 
| is correct. The approach going up from Lumber street is 22 feet 
| over all, 5 feet sidewalk, and 17 feet roadway. The viaduct is 37 
feet over all, 6 and 3 feet sidewalks each side, and a roadway 24 
feet. 

The ineline from the bridge down to the level was just the same 
after the viaduct was built as it was before. I think the grade was 
a trifle less than one foot in 20. 

The tracing now shown me shows the location of the tracks as 
they existed at the time this survey was made, in 1878, before the 
construction of the viaduct. It is a correct tracing of the original 
map that I made at that time, which was correct. There were 11 
tracks there at that time. The tracks were on Stewart avenue. 
There was a great deal of switching there. This plan shows the 
number of tracks immediately before the construction of the viaduct 
was commenced, tn 1578. 


SS Cross-examination : 


The approach was not raised at the time the viaduct was built. 
It was substantially the same elevation. | have been across there 
within the last 6 months. This work was completed in 1879 and 
the following year. I think the work was in course of construction 
about ten months. I know nothing about the raising of the bridge 
afterwards. 


that is there and cross over those tracks by going over the viaduct 
and in that way avoid delay and danger of trains. Stewart avenue 
was the railroad thoroughfare, and south of our property the tracks 
crossed Lumber street; that has been principally a place for trans- 
ferring grain, and the tracks are right alongside of Lumber street and 


And whereupon the defendant, to maintain the issue on its behalf, 


QO. Il. Coenety, a witness sworn on behalf of defendant, testified as 


Civil engineer and surveyor; superintendent of the sewer depart- 
ment of the city of Chicago; in 1878 and 1879 was the 

85 assistant engineer in the street department; had charge of the 
construction of the viaduct in question; the inclination of the 


Map showing the cross-section of the timber-work of the approaches 
going up to the 1Sth-street draw-bridges and also cross-section of the 
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WILLIAM B. Nortuway, a witness sworn on behalf of the defend- 
ant, testified as follows: 


Civil engineer, and have been 29 and 3 years. In the employ of 
the city about three and a half years, and was at the time that the 
bridge at 18th street was raised. 

I made a survey of the ground and the viaduct and the approach 
previous to the plan being settled on for raising the bridge. I made 
a survey of the condition of things on the 13th of the present month. 

The map now shown me shows a profile of the viaduct and ap- 
proach as it was in 1880, before the bridge was raised, and the red 

line shows the present situation of it. It also shows the pro- 
89 file of the ground at the crossing of 18th and Lumber streets, 

and also the approach to the viaduct proper from the bridge, 
as well as the approach from Lumber street to the bridge. 

City datum is an imaginery line taken from the low water of 1849 
in Lake Michigan, and is the level from which all city levels are 
taken, so that the figures here show the height above datum at the 
various points. 

Tie city ordinance makes the established grade of Lumber street 
at 18th street 11 feet and }$ above city datum. The present grade 
is 11.85 above datum. 

[In coming from the west side across the viaduct they would turn 
on the viaduct and go down its incline. It is about 45 feet from the 
grade to the point to where the incline begins, down at Lumber 
street. In coming from or going to the south side there is no turn 
to be made. There is free access, and coming from the west side 
over 18th street they have about 210 feet before they turn to go 
down onto Lumber street. 18th street runs east and west, and the 
general direction of Lumber street is north and south. 

At the average stage of water there is about 18 feet between 
90 the river and the bottom cord of the bridge, and the floor of 
the viaduct is even with the floor of the bridge. Then the 
approach to the viaduct runs along level about 130 or 140 feet and 
then goes up on the viaduct proper on a slight rise. Law’s prop- 
erty is right along the side of it. You can stand on the end of the 
viaduct and look down into his property. The viaduct runs west 
of Law’s property, across the track. Mr. Law can get out of his lot 
by coming out either on Lumber street and passing up this ap- 
proach to the head of it and go- right out on the south side or by 
turning west — go- over on the west side. From the level of Lum- 
ber street at the northwest corner of Law’s property there is an ap- 
proach leading upon the south side of 18th street to the bridge, and 
about 45 feet from the bridge it comes up to the level. 

There was always an approach, as I understand, but I don’t know 
anything about it prior to November, 1880. The present grade of 
the Lumber-street approach at the intersection of the corner of the 
lot, where the office is, is about 12 feet above datum. 

There is no practical difference in the inclination of the 
91 grade since the bridge was raised. The grade of Lumber 
street at 18th was raised about 3 feet. The old actual grade 
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was 8 feet above datum at the west side of the street. The present 
grade is 11.55 feet. The grade given in the ordinance is 11 feet and }. 

Hardly any two grades of approaches to bridges in the city are 
alike. The slope of the approach from Lumber street to the bridge 
is about 1 foot in every 19 now, and it was the same before the 
bridge was built. Those figures are correct on the map; no varia- 
tion more than half to three quarters of an inch in any of them. 
Two men will hardly ever hold their rod in the same place. With 
the exception of those variations, the figures are correct. 

The following map offered in evidence : 


(Here follows diagram marked p. 62.) 


93 . Cross-examination : 


I think the office that is now on Law’s lot was where it is in 1880: 
I don’t know prior to that time. I can give you the difference be- 
tween the scales and the street, and, I think, probably, the scales are 
higher than the lot. [tis about 4 and } feet up to the scales onto 
the street. The scales are about 35 or 30 feet from the corner. 
‘There must have been an increase in the elevation somewhere when 
the bridge was raised which raised the whole approach ; it was done 
by building an embankment or trestle or something on Lumber 
street raising Lumber street itself under the LSth-street viaduct up to 
correspond with the approach as it was raised. On the west side ot 
Lumber street, | think, there is some timber docking about even 
with the edge of the second pier. I don’t know how wide Lumber 
street Is. After you go down this incline and get on Lumber street 
you still have to go down a further grade to get on this property. 
It is not steep by any means on Lumber street ; it is shown 
v4 on this map. There is where the change of grade is, 3 and } 
feet, which is just what the bridge was raised. I can’t tell 
how far Mr. Law’s oftice is down below the grade of Lumber street. 
I did not make the sketch before me. I made the figures and veri- 
fied it on the profile. There is a sidewalk on the south side of the 
viaduet, part of the approach to the viaduct, between that and the 
incline going down Lumber street, as well as a sidewalk on the 
north side. People coming from the east to the west and going 
down the incline to Mr. Law’s property would be obliged to come 
back again and turn around and go west. Lumber street appears to 
be still open, and they might go out Lumber street if they wished, 
You cannot go from Mr. Law’s office west on 18th street without 
going up the incline towards the bridge. You have about 25 feet 
to make the turn in; from 25 to 35 from where you would leave the 
line of Mr. Law’s lot before you need to turn your horses. As you 
come out of the property you have to go up an incline to get on 
Lumber street. When you geton Lumber street you have the whole 
width of Lumber street to make the turn in. You have 

9d the width out to that dotting, anyway, 
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fedirect examination : 


Lumber street is not stopped up at that point. In order to get to 
the west side without going across on the viaduct you wil! have to 
cross the tracks. 

Original ordinance passed May 27th, 1867, which contains this 
section : 

“All grades between the points mentioned in said tables shall be 
straight lines from one fixed point to the nearest fixed point.” 

The two nearest fixed points shown in this table are Grove street, 
12 feet; Wentworth avenue, 12.22; that would make the grade at 
the intersection of Stewart avenue and 18th street more than 12 feet. 

Stewart avenue runs right into Lumber street; 11.50 I give as 
the established grade of Lumber street. 


[t is admitted that the grades have been changed and made from 
11.50 to 12. 
By agreement ordinance considered in evidence. 


Teams coming out from the property in question, the curve that 

has to be made depends upon where they come out. Before the via- 

duct was made the road from Lumber street up to the bridge 

4} was the entire width of the street, or substantially so,and you 

had that toturn in. The present roadway is 17 feet wide, 

and a team coming up from the lot so as to go over along the bridge 

or up onto the viaduct must make a shorter curve than they could 
have if they had the whole roadway. 


Martin Van Aten, a witness sworn on behalf of defendant, tes- 
tified as follows: 


Civilengineer,and in the real estate business; been in the real estate 
business 30 years; know the property in question, and have been 
acquainted with itabout 25 years. I have dealt considerably in that 
Vicinity, and was almost daily there during war times, tending to 
shipments on the Alton railroad. I remember there was consider- 
able interruption in 1878 and 1879, during the construction of the 
viaduct, so | did not pass so frequently. I had todo with the nego- 
tiation of property on the river just south of 22nd street, a large 

triangular piece of ground with a packing-house on it. I re- 
7 member negotiating that sale in the winter of 1879, about three- 

eight-s of a mile from the property in question. I have heard 
people say what property was bought at right exac‘ly across the river 
from this; I should think about 1880 or 1881. 

| have an opinion as to the value of this property in 1878 and 
1879, based on the knowledge of these sales that have taken place 
that I know of and what I have heard from gentlemen who were 
interested in the sales. That particular property has not varied 
very much from 187! down to the present time. The change in the 
prices have been comparatively little, relatively speaking, to the 
general change in the valuation of property throughout the city 
otherwise located. In my opinion, that property in 1878 and 1879, 
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before the viaduct was constructed, would sell for from about 75 
cents to a dollar a square foot. I have not ascertained how many 
square feet there are in the piece; that would make it from $240 to 
$250 per front foot,average frontage—that is, if it is 75 feet on Lum- 

ber and 167 on the river that would be 121 feet average ; 
98 that would be the valuation in 1879, which I understood you 

toask me. There was a little advance there. It might drop 
down the price from those estimates five or ten dollars. In my 
opinion, the construction of the viaduct was an advantage to the 
property in question. I remember the old floating bridge there, and 
I remember the different bridges that have been there all along. 

Q. It is in evidence here that the approach and the bridge were 
raised directly up some 5 feetand 3 inches. Whaat, in vour opinion, 
has been the effect on the market value of that property by the 
raising of that approach and the bridge ? 

A. Nothing atall; nothing unfavorable ; if anything, it is favor- 
able. I think I should rather have the property with the grade 3 
feet additional — what it was than to have it 3 feet lower than it is 
now, for the reason that this — an ample room to utilize the dock 
there for dockage, and at the same time gives a floor entrance from 
the viaduct in onto the floor of a building to be constructed on a 
level with the present viaduct—makes dock preperty at an elevation 

better to be utilized. Lumber street, being raised above the 
99 natural surface of the ground a little, makes it a little more 

steep, running from this property onto Lumber street, but when 
vou have got onto Lumber street there is no more difficulty in get- 
ting on to 18th street than there was before. I have been on the 
property within six weeks. 

Before the construction of the viaduct there was tracks on Grove 
street, on the east side of the river, and tracks on Stewart avenue, 
on the west side, which rendered it extremely hazardous to attempt 
to drive across 18th street. There was a switching yard there, where 
trains were made up to and from ihe elevator. That is on the west 
side. There were six or eight or ten tracks there. 

Taking it altogether, I think that there is more travel now, in 
proportion to the population, in that vicinity than there was before. 

There has been no change whatever to the access to the property 
in question by the construction of the viaduct or the raising of the 

approach. The change has been all in consequence of raising 
100 Lumber street, and that has not been changed a particle ex- 

cept in the heighth at which vou could get into a building if 
a building was constructed there. 

It has changed the heighth of the main floor at that building. 

Taking it as it is at the present used and has been used for 40 
years, there has been no change in it at all. It has rendered the 
access to the lot more difficult. The lot has to be raised to the 
extent Lumber street has been raised. 

This property has been used for a lumber yard; it has never been 
used for any retail business and is not valuable for retail business. 
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Cross-examination : 


I know that there has been no retail business there. I don’t know 
-but what if I go to Mr. Law’s office down-town and order a ton of 
coal he will send it from that yard, but what I mean is, I don’t 
know of any demand there for retail business in the usual accepta- 
tion of the term. 
If Mr. Robert Law swears that by the building of this viaduct 
the retail business conducted on this very piece of property 
101 ~=was reduced so that it was not 20 per cent. of what it was be- 
fore it would not affeet my idea of its value, because I should 
conclude, from what I see going on there all the time, that if the 
retail business has been reduced the wholesgle must have been in- 
creased, and the wholesale has the greater proportion of profit in it. 
Mr. Law can get his coal out of there either by rail or by team 
after he has got to Lumber street just as cheaply as he ever could. 
Mr. Law ean ship by every road that goes out of Chicago. I don’t 
know that there is a track that runs into his property, but there are 
tracks right at the door. I don’t remember that I have ever seen 
coal loaded there in that wav, but I have seen a great deal of lumber 
shipped. That was about 20 vears ago, when I was there every day. 
1Sth street is more traveled now than it used to be. There is an 
approach on the south side of 18th street, running to the bridge, 
next to this property. There is a sidewalk on the south side of this 
property, and also on the north side. There is no sidewalk 
102 ~—s from the west side past this property except upon the viaduct. 
I should say that the approach next this property is from 12 
to 15 feet. Alleys are from 12 to l5and 16 feet. There is about room 
fortwo teams to pass oneanother. Property on an alley is not worth 
as much as property ona full street. Some property on narrow streets 
is worth more than property on broader streets. My opinion at the 
time was and now is that State street was not benefited to the extent 
of its cost. It was sixty feet wide and was made 100. I should think 
it was 19 or 20 feet from the level of Law’s coal yard up to the via- 
duct. If this property were used for a warehouse you have 20 or 25 
feet, I should judge, at the end of the bridge before you strike this 
incline, and that is room enough to gain access to the werehouse. 
Then, when you go further down, you could construct an approach 
right from the present viaduct, and passing over the incline right 
into the front of the property—the Lumber street front. That 
would not be a difficult thing to do, and you have got the 
whole width of the street, from the sidewalk line clear over 
103 to the front of the property. I think there is a little bridge- 
house up atthe bridge with a warehouse constructed this 
way. You enter from the street at its full width. The street is 66 feet 
right at the bridge. The 18th street front of this property is 269 
fect, abutting against 18th street. Now, what I say is that you can 
construct a building in there with the floor on a level with the floor 
of the viaduct, which is practically level, and vou could carry it 
across the approach to the bridge. Now, while it may be a damage 
to property to have to pass over that approach and put a building 
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there in that way, vet that damage is more than made up by the 
benefit of having an extra main floor. You can go in right off from 
the viaduct and you can go in right off from Lumber street; you 
have either entrance. You have the present original street front on 
Lumber street just as you always had it, and when a building is 
erected in this way on this property you have got another 
104° =main floor with its access from 18th street. You have got a 
double building, a double lot, a two-store lot, two main floors 
to it. [have known of buildings built in this way. [I built one at 
the corner of West Water and Randolph street- just before the fire ; 
had railway access in the rear and used it for a marble yard, and 
had stores on the main floor—10, 12, 14, and 16 Randolph street. 
There was no approach there between that property and the viaduet. 
The whole of West Water street is occupied by tracks of the Pitts- 
burgh and Ft. Wayne and the Milwaukee and St. Paul railroad-. 
The viaduct came down on the west side of the building—down the 
alley—and gained an access in that way. We had our access there 
from that side instead of having it all from the west side. There 
was a viaduct over West Water street, on West Randolph. There 
was no incline down in front of this lot. 
Q. Suppose it to be a fact that the lot immediately in front of this 
lot 1, to wit, lot 2, $40,000 was refused for it immediately before the 
building of the viaduet, and it was sold for $28,000 immedi- 
105 ately after on that account, would that affect your judgment 
as to the value of it or the damage to this piece of property ? 


Objected to; objection overruled ; exception by the defendant. 


A. Not at all; not a particle, sir; a great many of those trades are 
made in that way. A man gets a foolish notion in his head, and 
that might have been one of those cases where a man made a very 
foolish mistake at that time in selling his property when he did sell 
it. Assuring that lot 2 before this improvement rented for $3,000 
and after the improvement for $1,000,T should have to know all the 
circumstances surrounding the lease before answering as to whether 
or not it would affect my judgment on the value I have given. I 
should say not, for this reason, the construction of a viaduct was an 
experimental condition of affairs and the owner could not tell really 
what amount of rent he was going to get from his property and the 

man leasing it would say: “I don’t know what kind of effeet 
106 it is going to have on my trade.” The man was not willing 

to take fis chances on it, but lets the property take the 
chances. I have never sworn before in this character of cases for the 
city of Chicago. I testified in the Culbertson and Blair case oppo- 
site to this property about a year ago and was down there then. I 
went there to forma judgment of all the property affected by the 
construction of the viaduet, to give an intel-igent opinion to the 
Jury as to its effect on the Culbertson and Blair property. I have 
not made an examination since. I have testified in other cases in 
regard to damages caused the property by the construction of rail- 
roads and have been called as often by the property owners as by 
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the railroads. In 30 years, I think, I have testified three or fore 
hundred times. 


HeERMANN BEeNzE, a witness sworn for defendant, testified as 
follows : 


Reside in the city of Chicago, and have been in the real estate 
business for 15 years; have known the property in question for 
more than 20 vears and Knew the market value of it in 1878 

107 = and 1879 and from that time down. I have had considerable 
dealings in that vicinity, and my attention was particularly 
directed to property in that vicinity on the river in the condemna- 
tion cases of the Chicago and Western Indiana Railroad Company 
from 1878 to the present time. I know of the sale of the corner of 
19th and Grove street-, on the river, in 1878 or 1879, and a sale on 
the river and 22nd street made about two years ago; also a piecea 
little west of Halsted street, about half a mile west of this property. 
When | had a sale of property on the west side of the river a little 
north of 18th street, a part of the old ferry lumber yard, I did not 
sell it, because they asked too much for it. By adding the river 
front and the Lumber street front together and dividing it by 2 you 
get the average frontage, and I figure that at $275 a front foot—that 
was in ISTS and 1879, before the building of the viaduct—$275 a 
foot- for 120 feet. The construction of the viaduct has been bene- 
ficial to the property and has increased the market value of 

108 the same. The property is more accessible now than it was 
before the viaduct was built. It was almost impossible to 

reach it from the west, there being a perfect network of tracks in 
Stewart avenue, and it being all a man’s life was worth to cross 
there without a viaduct. When a train of cars came there there 
Was a jam of teams, and they tried to get across and another train 
was liable to come and there was quite a number of accidents. The 
viaduct has done away with that. Narrowing a roadway or street 
will naturally damage the property abutting upon it, but if by so 
doing you increase the facisities for reaching the property, as is the 
case here, it is no damage. This property has easy access now ; 
more so than it was before. I do not believe raising the grade of 
Lumber street 3 feet and 3 inches has effected the value of the 
property in question. I have seen heavy teams come out of that 
yard and go up that incline without any trouble at all; about as 
heavy load as they can. There is plenty of space there to swing 
around. I have seen teams come up. The bridge was 

109° swung and I was compelled to waite and watch them come 
up. That raise would not affect the market value of the lot. 

I examined the property several months ago, and after I heard the 
testimony yesterday as to the 50 per cent. damage I thought I 
could not be mistaken in my estimate of damage, and I went down 
there again this morning. 
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C'ross-examination: 


Hferetofore in crossing over onto the west side from this lot you 
had to cross all the railroad tracks there and quite often were delayed 
by the trains. Now you can go right upon the viaduct and not be 
delayed at all. There is a space 20 or 30 or 40 feet between the 
bridge and this approach. During the summer season, when the 
bridge is swung, teams fill that space so that there is a proportion at 
least of obstruction in that respect, but the bridge is not open as 
often as trains passing, which are going all the time. The facilities 
of access to this property have been improved. On the opposite side 

of the street, at the property, they have not got this incline 
110 ~~ that this lot has, but they consider the property benefited, as 

they told me themselves this property is more easy of access 
than it was before. I suppose the photograph of the ferry property 
which you show me to be correct. There is a great deal of differ- 
euce between the Law property and the ferry property. The Law 
property has an incline, and the ferry property has not, and still I 
consider the ferry property benefited, because you can go to the 
property without being delayed by railroad trains, which is the 
greatest objection to the property. You ean go from the west side 
across on the viaduct and then go down on the incline. From the 
south side you ean go right down The reason this viaduct was 
built was to avoid railroad uracks. If vou don’t go out over the 
viaduct, of course, you have the obstruction you had before. This 
improvement was decidedly a benefit to the property. 

(J. Now, is ita benetit to this piece of property, having 260 feet 
front on the street, to have an incline running from, say, 20 feet 

down to 3 or 4 feet in front of it 16 feet wide” 
11) Q. Itis not; but if you take both things together it isa 

benetit. Passing from the west you go up on the viaduct and 
not pass the property. You can goout from this property west on 1Sth 
street without going up the approach. That is the very thing the 
viaduct was built for, to save life in crossing with teams. I do not 
consider it an Improvement to a piece of property to be on an 1S-foot 
alley instead of on a full street, and consider the width of a street 
affects the value of property very decidedly. In the last ten years 
I have been examined hundreds of times and called by private 
individuals, the city, and railroads. [ have been appointed by the 
court commissioner for the city of Chicago on assessments a good 
manny times. Ll have seen this incline when it was slippery, but do 
not recall that I saw teams go up at that time. [I can imagine it Is 
difficult to get up there when there Is ice on it, of course. 

Q. Don’t you know that they have to double teams to get up? 

A. Well, if they do that they must have double teams to 
112s cross any bridge in the city, to get up theincline. [ have 
not seen them do it, but I suppose they do do it. 

Q. Suppose, Mr. Benze, that the effect of this improvement was to 
throw a large quantity of water on this lot, would that have any 
effect, in your judgment, upon the question of its being damaged ” 


Ubjected to; objection overruled ; exception by the defendant, 
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A. Of course, whenever it rains or thaws water will go down there, 
but I don’t suppose it does any particular damage to the coal busi- 
ness atall. I don’t think it would affect the value of the property at all. 
Assuming that the lot immediately adjoining this on the south, im- 
mediately before the building of the viaduct, $40,000 was offered and 
refused for it,and immediately after the construction of the viaduct it 
was sold for $28,000, I would not consider it in forming my estimate 
of the value of the lot unless I was acquainted with all the circum- 
stances under which the sale was made. If it were a bona fide trans- 

action, the party trying to get all he could for his property, I 
113 don’tknow but what it might, because actual sales are a crite- 

rion of value of property. Assuming that lot 2 rented, before 
the viaduct wasconstructed, for $3,000a year, and after its construction 
for $1,000 a year, it would very likely affect my judgment as to the 
value of the property in question, but I should want to be perfectly 
acquainted with all the circumstances under which the lease was 
made before passing on it. I had the ferry property for sale as far 
back as 1878. I did not succeed in selling it, but the party that had 
it was required to pay more rent because of the viaduct being built, 
and it was worth more. I did not sell it, because they asked too 
much for it, and I told them so. I have considered the raising of 
the grade of Lumber street. It is a little inconvenient, but don’t 
amount to a great deal; does not affect the market value. 


Redirect examination: 


In considering the rental value of property and the rent 
114 the property brings, the fact that the tenant is also a joint 
owner of the fee and manages the fee for the other joint 
owners and make- a lease for both sides would make some differ- 
ence, and one of the cireumstances which, as I stated. I would like 
to know. I have been employed often as a commissioner to make 
partitions of land and have acted in that capacity for the counsel 
for the plaintiff in the present suit. 


Munson D. DeAy, a witness sworn on behalf of the defendant, 
testified as follows: 


In the real estate business in the city of Chicago about 12 years; 
have negotiated sales of dock property connected with the railroad ; 
have sold the corner of North Clark street and the river, and on 
the Chicago and Northwestern railroad. It is being used as a 
warehouse property, situated with a dock in front, a railroad 
track behind, and a viaduct on one side is available for ship- 
ping and warehouse purposes. It has an advantage from the 
simple fact that there is an entrance from the viaduct with- 

out any obstruction from the railroad track. You can 
115 also do your shipping from either the river front or the 
railroad front without having to cross the track. Prop- 
erty so situated is also valuable for wholesale lumber and coal, and 
I do not think a viaduct could be any detriment. I have known of 
6—151 
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several sales of dock property in the last four or five years. I remem- 
ber one at the corner of 22nd street and the river in 1881 or 1882. 
In 1879 the value of the property in question was from $250 to 
to $275 per average foot. I have examined the property lately. In 
my mind, the construction of the viaduct would have effected to 
enhance the value of the property and make it more desirable. Tam 
acquainted with the character of 1Sth street. There is 10 or 11 rail- 
road tracks on Stewart avenue. My reason for saying the viaduct 
would be a benefit to the property would be the viaduct protects the 
travel from these tracks, while before it was constructed it was 
almost impossible for travel and also very dangerous. As it is now, 
there is no danger whatever. 
116 I do not think the narrowing of the approach on the south 
side of the street to 22 feet had any effect upon the property. 
The roadway left affords easy and convenient access to the prope rty. 
[ cannot say that the raising of the grade of Lumber street 3 feet 
and one-third would have any bad effect upon the property. The 
only difference would be to raise it to the grade on Lumber street. 


Cross-exam nation : 


There is no viaduct on 22nd street. The viaduct in front of the 
property on North Clark street is very nearly level. There is aslight 
incline from the viaduct to the bridge. There is no incline running 
down from the viaduct to North Water street, and buildings can be 
constructed right up to the viaduct. If the North Clark street prop- 
erty had a 17-foot incline running down from the viaduct to North 
Water street it would not be as good as if it eame up close to the 

viaduet, but my idea is that if damaged it Is more than met 
117 ~=by the benefit derived in the manner of getting out. The 
property is damaged to a certain ex-ent, as I say. 

Assuming that before ‘the construction of the viaduct $40,000 was 
refused for the lot immediately adjoining the lot in question, and 
after the construction of the viaduct was sold for $28,000, T should 
have to know all the cireumstances connected with the sale before 
stating whether my judgment,as given, would be affected. My judg- 
ment is that the property would sell for a great deal more money 
to-day on account of the viaduct than it would if it was not there. 
If the facts were, as | have stated above, it might affect my judg- 
ment to acertain extent. Assuming that lot 2 was rented for $3,000 
before the viaduct and for $1,000 afterwards, it would not affeet my 
judgment regarding the value of property, for I might consider the 
property benefited ‘by clearing away the obstruction of the track ; 
still it might to some extent. 

Assuming it to bea fact that by reason of the building of the 
viaduct the lot was flooded it would affeet my judgment in regard 

to the damage, but my idea, as I said before, is that any dam- 
118 = age arising from the construction of the viaduct is more than 
overbalanced by having the viaduct there. 
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D. W. Mircuett, a witness sworn on behalf of defendant, testified 
as follows: 


In the real estate business for 20 years in Chicago; am agent for 


some dock property along the south branch and am offering some 


for sale just south of 22nd street, on the west side of the river. I 
have had more or less to do with that class of property since I have 
been in the real estate business. I have known the property in 
question for 25 years. I recollect when the viaduct was built. I 
know of sales that were made on the opposite side of the river. I 
don’t know of a sale on the west side. 

In my opinion, before the building of the viaduct the property in 
question was worth $50,000, being $250 a foot for the average front- 
age. I don’t think the property 1s damaged a particle by the build- 
ing of the viaduct, because teams which have to be employed to 

haul in and out there can make a great many more loads a 
11% day by going over the viaduet and down the incline than 

they could by waiting to cross the track. Before the con- 
struction of the viaduct it was difficult and dangerous to cross 18th 
street on account of the trains. 


Cross-examination : 

There is no viaduct at 22nd street. I have had no property for 
sule in the vicinity of the property in question and know of no sale 
in that immediate vicinity. Assuming that lot 2,immediately adjoin- 
ing the lot in question, — $40,000 was offered and refused for before 
the construction of the viaduct and it was sold for $28,000 after the 
construction of the viaduct, it would not change my judgment as to 
the value of the property and the damage to it. What it will sell 
for in the market is a material element, as is also what it will rent 
for. Dock property is called improved property, and where it is 
rented for a term of years the rental value is a material element in 
estimating its value. Assuming that lot 2, adjoining the property 

in question, rented for $3,000 before the construction of the 
120s viaduct and for $1,000 after the construction of the viaduet, 

it would have a tendency to make the great majority of people 
think it was damaged. The fact that the effect of the improvement 
was to throw water upon the property in question would bea damage 
to the extent of what it would cost to run it off into the river. The 
river front is the principal value of this property. The approach to 
this property is no damage to it; gives you a better use of the prop- 
erty than you had before. There was considerable depreciation in 
the value of property between 1870 and 1878, but the value of both 
vears were about the same; between 1878 and 1881 there was a 
small increase. 


Redirect examination : 


Where a part owner of property rents it to himself or agrees with 
his brother owner about what he shall pay for the use of their por- 
tion, it would not be a proper criterion of the rental value of the 
property as a whole. 
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Recross-examination : 


Assuming that the property rented for $3,000 a year before 

121 =the viaduct was constructed and for one thousand dollars a 

vear after the viaduct was made, the lease being between the 

same parties, it would not have a material effect in determining the 

value of property. Some business is carried on in different ways in 
different years; it might affect it where it was an adjoining lease. 


ALBerT L. Cork,a witness sworn for defendant, testified as follows: 


In the real estate and loan business for 20 years. To some extent 
I know of the sales of dock property on the South Braneh of the Chi- 
ago river within the last 5 years. I know the value of lot 1, in 
question, in 1878, and my knowledge is derived from sales of prop- 
erty and what property was held at in that neighborhood. I know 
of sales here on the corner of Grove and 18th and 19th street- and 
Grove, and then take it further north, between Harrison and Polk; 
then in 187S8and 1879 there were sales between 19th street and 22nd 
street. From my knowledge acquired from these sales, | would say 

the value of the lot in question in 1878 and 1879 was 8200 a 
122 ~— foot, average frontage on the river. I have been on the pro 
erty and remained some little time, and saw some loads 
hauled out; noticed the weights, and so forth; one that I saw 
weighed 7,640 and the other about 7,500 pounds. Those were very 
large loads, and [ saw them drawn out of the yard on wagons. They 
went up the approach—two horses to each wagon. They pulled out 
onto Lumber street from the vard, and then, as they came to the 
rise, they swung to the east side. There appeared to be plenty of 
room to turn in, and they drove up on the 18th street —; one load 
went over on the south side, and I do not remember where the other 
went. 18th street is a traveled street now. Before the construction 
of the viaduct it was a very dangerous, unpleasant crossing. I 
should think there was seven or eight tracks there before the con- 
struction of the viaduct; now there is about twelve. South of 18th 
street there were side tracks and north of 18th street there are switch 
vards and depots, so that there was a good deal of passing 
123 there and travel was impeded. There were frequent instances 
there of unfortunate accidents. 

Taking the construction of the viaduct in all its bearing, I do not 
think its construction has damaged the property. The uses for 
which that property has been adapted can be very well carried on 
at the present time as before the viaduct was built, and the access to 
and from it, especially from the west, is much better; it is not im- 
peded at all; the grade is about the same, going along to 18th street, 
that it was formerly, going up onto the bridge, so that as heavy loads 
can apparently be taken up there now as there could be before, and 
the undisturbed travel to the west is quite a point. 

The elements which make the market value of the properiy in 
question are the access to the lot from the river, which is very im- 
portant. It also has access by rail. 
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Another element is the availability of removing whatever is de- 
posited. I do not consider the property available for retail stores. 
18th street in that neighborhood has never been so occupied. 
124. To some extent I am familiar with the coal business and 
know that orders for coal are generally taken at the central 
office and they communicate with the vard. I think Mr. Law has 
an office in the Tribune building. The river frontage and the pos- 
sibility of connecting it with the railroads are the two elements 
which make up the main value of the property in question. Property 
back from the river can be bought for a very much smaller sum, 
but this, where they unload from vessels, is very convenient fora 
grain warehouse. I considered the narrowing of the roadway in 
front of the property. I walked down there and made up my mind 
that the roadway is sufficient for all practic-ble purposes, and I 
noticed that as you came up onto the level between the bridge and 
the viaduct that there was space, if it ever should be thought prac- 
ticable or desirable, to build a warehouse ; you could unload from the 
vessels and then draw it away with wagons; there is room enough 
for that there. | 
125 There are similar improvements at various approaches to 
the bridges throughout the city, where there is an entrance on 
the approach to the bridge and also an entrance from the railroad 
or dock below. 


Cross-examination : 


I don’t know that there is a building exactly built in that way, 
and | don’t know of one with an approach running down in front 
of the lot. I think there is a level of 50 or 6O feet between the 
bridge and the viaduct. If you cut off the frontage entirely it would 
take some difference to a piece of property, if you depend on the 
street to do business. If you leave 49 feet only oat of 269 feet front 
it would be a damage, but that is not the case here, because you have 
your Lumber-street entrance and the same grade down to Lumber 
street. You don’t necessarily have to enter on that incline. Lum- 
ber street is apparently higher than the railroad tracks. There 
would be no trouble, however, in switching across Lumber street by 
building to grade and laying atrack across. I should prefer prop- 
crty on a good street to that on an alley, other things being 

equal. 
126 I don’t know of a sale on Lumber street between 18th street 
and the river, unless it be the piece purchased by Mr. Law. 
Most of the sales which I know of are on the opposite side of the 
river, with railroad tracks running past them. A number of the 
sales that I spoke of were purchases by a railroad company. 

Assuming that before the construction of the viaduct $40,000 was 
refused for the lot adjoining the lot in question and after the con- 
struction of the viaduct it was sold for $28,000, I should think the 
seller was hasty, if his mind was governed my merely the viaduct. 
The sale would not affect my judgment. The income of a piece of 
property affects its value somewhat. If the rental value of a piece 
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of property was reduced one-third and continued that way it would 
affect my judgment as to the value of the property, but the idea that 
a man is scared and thinks it is injured would not influence me, if, 
on the spur of the moment, he had let it go for what he could get. 

[ should have to know all the circumstances before stating. 
127 ~—si_ have testified fully a hundred times in this class of cases 

in the last 10 or 12 years, and a good many times have been 
called by the city of Chicago. 


Which was all the evidence offered in said case by either of said 
parties. 


Whereupon the defendant asked the court to hold as propositions 
of law and to instruct the jury as follows: 


That the question to be determined by them is whether there was 
any depreciation in the market or fair cash value of the property in 
question caused by prevention of access or inconvenience in obtain- 
ing access to the property mentioned in the declaration by reason 
of the construction of the viaduct or by the raising of the bridge 
and the approaches thereto. 


1. 


That if the jury shall find from the evidence that increased facili- 

ties have been afforded tor access to the property in question by the 

construction of the structures mentioned in the declaration, 

128 ~~ then they should consider the effect of such increased facili- 

ties in determining whether, on the whole, a damage has been 
inflicted, and the amount thereof. 


ITT. 


That if the jury shall believe from the evidence that the market 
‘ralue.of the entire property was depreciated by the construction of 
the viaduct in the years 1878 or 1579, then they should only find 
for the plaintiff two-fifths part of the damage so done to the entire 
property, and that if they shall find from the evidence that the 
market value of the entire property was depreciated by the raising 
of said bridge and the approaches thereto in LSS1, then they should 
only find for the plaintiff three-fifths of such damage done to the 
entire property. 


IV. 
That no damage should be allowed by the jury on account of the 


construction of the bridge or the approaches thereto as they existed 
prior to the time when the viaduct was constructed. 
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129 V. 


That only such damages can be recovered in this action as have 
been done to the market value of the property by rendering the 
access to the property difficult or inconvenient, and that all testi- 
mony as to the flooding of the premises in question with water from 
said viaduct, bridge, and approaches must be disregarded by the jury 


VI. 


That if the jurv shall believe frem the evidence that the city of 
Chicago established the grade of Lumber street before Moses Taylor 
became the owner of the property at a greater elevation than the 
testimony shows it to have been raised by the city in making the 
new approach to the bridge, no damage can be recovered from any 
inconvenience of access to the property from Lumber street caused 
by the raising thereof. 


VIL. 


That the jury should not take into consideration any effect 
130 that may have been produced upon the business of the person 
in possession of the property by the construction of the viaduct 

or the raising of the bridge or the approaches thereto. 


VITI. 


That all evidence concerning any offer for or refusal of a price for 
the lot adjoining the property in question on the south, known as 
lot two, made before the viaduct was constructed is excluded from 
the consideration of the jury. 


IX. 


That any effect of the construction of the viaduct upon the value 
of the property in diverting public travel along 18th street to the 
said viaduct and from the property in question cannot be considered 
in this case and forms no proper cause for recovery by the plaintiff. 


Whereupon the court charged the jury in manner and form fol- 
lowing—that is to say: 


131 (Charge to the Jury. 


The Court: Gentlemen of the jury, this isa suit brought to re- 
cover damages plaintiff claims to have received or sustained as the 
owner of three-fifths of lot 1, in block 17, in the canal trustees’ sub- 
division of part of the west half of the southeast quarter of section 
21, township 39, range 14, by reason of the construction of what is 
known as the 18th-street viaduct, which extends from the west end 
of 18th-street bridge to the street west of Stewart avenue. 


> 
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The lot in which plaintiff is interested is bounded on the north 
by 18th street, east by the South Branch of the Chicago river, south 
by lot 2, in the same block, 14, and west by Lumber street, or at the 
intersection of Lumber street and Stewart avenue, it being conceded 
that Lumber street is a diagonal street and runs into Stewart avenue 
just opposite or nearly opposite the west end of this block. The 
plaintiff claims title in fee of two-fifths of this lot, dated May 2nd, 
1870, and by deed of one-fifth, dated January 4th, 1881, and no 
question seems to be raised as to the plaintiff’s title. 

The important and perhaps only question in the case is 
132. )=whether the plaintiff has sustained any damages and the 
amount of such damage, if any have been sustained... It is 
conceded that the plaintiff has never actually occupied the premises 
in question, but that since his title was acquired in 1870 the prem- 
ises have been occupied by a tenant, who has paid rent therefor and 
‘arried on the business thereon, so that the plaintiff’s business as a 
business conducted on the premises has been in no way disturbed 
or broken up by the erection of this viaduct. The question, then, 
is, Has the value of this lot been diminished by reason of the con- 
struction of this work? The plaintiff claims two elements or causes 
of damage : 

First. The construction of this viaduct in 1878-79 under an ordi- 
nance passed by the common council of the city. 

Second. The raising of the bridge and viaduct in 1881 by ordi- 
nance passed in May, 1881. 

At the time the viaduct was constructed, in 1878 and 1879, the 
plaintiff owned only two-fifths of the lot in question and is entitled 
only to two-fifths of the damage which the construction of the via- 

duct proper caused the property. 
33 At the time the bridge and viaduct were raised, in 1881, 
the plaintiff owned three-fifths and is entitled to three-fifths 
of the damage caused by the raising of the bridge. 

It is admitted that soon after or about the time the plaintiff bought 
the two-fifths interest in this lot, in 1870, the bridge at 18th street, 
crossing the South Branch of the Chicago river, was raised to nearly, 
if not quite, the elevation at which it stood immediately before it 
was ‘raised in ISS1. In other words, the bridge was elevated soon 
after or just before plaintiff bought his two-fifths interest, in 1870, to 
such highth that tugs could pass under it, and an approach was 
constructed from the west end of the bridge so as to come down to 
the level of Lumber street at or about the point where ISth street 
and Lumber street intersect. 

This approach or slope remained till the viaduct was constructed, 
and no damages are claimed for the construction of this old ap- 

proach to the west end of the bridge at the time the bridge 
134. was raised, In 1870, or near that time, but in 1878 or 1879 a 

viaduct was built which spans or passes over Lumber street 
and Stewart avenue and from there slopes down so as to make a 
grade or approach from Canal street. 

[In other words, the travel which passed over 1Sth-street belies 
and going west beyond Lumber street or Stewart avenue passed over 
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these streets, but an approach was also made or left by which teams 
and foot passengers could pass down alongside the viaduct from the 
west end of the bridge or to Lumber street and Stewart avenue. 

This approach or slope down from the end of the bridge would 
seem from the proof to occupy about one-third the width of 18th 
street, and the testimony of Mr. Cheney, one of the city engineers, 
tends to show that it consists of a roadway for teams 17 feet wide 
and a sidewalk five feet wide, and that the street is 66 feet wide, so 
that 22 feet is occupied by this approach, as it is called, or slope 
down to Lumber street from the end of the bridge, and 44 feet of 
the street is occupied by the viaduct. That would seem to be from 

the proof the fare conclusion. 
135 The plaintiff's proof tends to show that the lot in ’78 and 
79, before the viaduct was built, was worth from $400 per 
foot front, which is the estimate put upon it by Mr. Law, to $350 per 
footf ront, measured by the riverfront. ‘The testimony in this behalf 
is, Ist, the testimony of Mr. Law that the improvements on the prop- 
erty, not including the dock, but the sheds, scales, and office and 
derrick and other fixtures, are worth $7,000; that the land is worth 
$400 per foot, riverfront. If he means to measure the entire 167 feet 
river front, that would bring the value of the property by his esti- 
mate $66,800. If he me-nt, as the other witnesses seem to havedone, 
to average the river front and the street front together and make an 
averagetront of 120 feet, then his valuation would amount to $48,000, 
and Mr. Law testifies that the damage to the property by reason of 
the construction of this viaduct and raising the bridge was from 
6U to 6S per cent.—that is, that its value was reduced by the con- 
struction of the viaduct 50 per cent. and from 10 to 15 per 
136s cent. by the raising of the bridge and viaduct in 188]. This 
is the testimony ot Mr. Law. 

Mr. Baird, the next witness called, estimates the value of the prop- 
erty before the viaduct was constructed at $46,000 and puts the gross 
damage at fifty per cent. of the value. 

Mr. Higginson puts the value of the property before the viaduct 
was constructed at $350 per foot front and puts the damage by the 
construction of the viaduct at forty per cent. and the subsequent 
raising of the bridge and viaduct at ten per cent. more. In other 
words, he sums it up that the value of the property, after the via- 
duct was constructed, in 1881, was $220 per foot, and after the bridge 
Was raised, in 1881, it was not worth over $200 per foot. 

Mr. Gaubert, another witness called by the plaintiff, puts the 
value of the property of $47,575 and a damage of forty per cent. by 
the construction of the viaduct and ten per cent. or 10 to, 15 per 
cent. by the subsequent raising of the bridge. 

Mr. Philpot agrees substantially in his valuation of that property 

and the extent of the damage with Mr. Gaubert. 
137 On the part of the defendants, the witnesses as to the dain- 
age and value were, first, Mr. Van Allen, who values the 
property at $240 per front foot on the average river front, making a 
total value of $28,000, as I figure it; says that he considers there is 
no actual damage to the property sustained by the construction of 
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the viaduct or the raising of the bridge; 


be some inconveniences that will follow, yet it is not an appreciable 
money damage, which can be said to depreciate the value of the 
its value for utilization for business 
purposes, is the same now as it was before the construction of this 
valuation at $275 per foot, average river 
damage substantially nothing. 


property ; 


work, 


that its selling value, 1 


Mr. Benze puts the 
front of 120 feet, and makes the 
Mr. Mitchell value- the property at 850,000 gross value, being $250 
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that alihough there may 


per square foot for 120 feet front, and deems that there has been no 


practical depreciation of value or diminition of value; 


its selling 


value in the market is as great now as it Was at that time, and the 
same is the testimony of Mr. Coe. 
158 = tends to show, without dispute, as I have already said, that 


the improvements, 


not 


Including 


The plaintiffs testimony 


the 


dock, 


were worth 


$7,000, and that they have been diminished in damage proportion- 
ately with the rest of the property. 

The testimony on the part of the defendants upon the question 
of damages is, in substance, that, taking the advantages and disad- 
vantages which acerue to the property from the construction of this 


viaduct and the raising of the bridge, 


they about balance each other 


and leave the property in substantially as saleable’a condition, at as 
yood prices, as it was before the construction of this public lmprove- 


ment. 


You will have noticed that the material difference in the testi- 
mony of these witnesses is their testimony of the injurious effect 
of this viaduct upon the selling or market value of this prop- 
erty—that is, the most of these witnesses are not so far apart in the 
question of value as in that of damages or the value before and the 

value after the viaduct was constructed. 


1389s of 


Mr. 


With the exception 


Law, whose estimate is that of S400 per foot, the 


value of the property by the other expert witnesses as to 
value on the part of the pl: tintiff, and the expert Withesses as to 
value, called on the part of the defendant, do not differ so much, 
because I judge from the gross value which was given by Mr. Higgin- 
son and Mr. Philpot and Mr. Gaubert that they estimate the equal- 
ized or average value of the frontage, because Mr. Gaubert puts the 


value at S350 sed foot and makes it come to 847,000, 
t $48,000 and puts it at 575 per foot. 


puts the 


value 


Mr. Philpot 
Mr. Higgin- 


son puts it at? $350 per foot, and you will see that if they have esti- 


mated that price, 


than what they make the gross or aggregate \ 


clude that all the plaintiff's witnesses except Mr. Law have 


value, 


S300 per foot, on 167 feet it would be much more 
so that I eon- 


aver- 


aged the frontage, and perhaps he intended to do so, but he said 
nothing on that subject one way or the other. 
tended to do so as the others, 
of the entire lot he may have put it as Mr. Ganbert or Mr. Higgin- 
Ile was not asked to give the gross value 


son or Mr. Baird. 


140 ~— of the lot. 


If he had been a 


Ile may have in- 


isked the gross value 


One set of these witnesses thinks the market value 


has been reduced fifty to sixty per cent. by the construction of 
The other does not think there has been any material 


this work. 
reduction in consequence of the construction of this viaduct or by 
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the raising of the bridge. The real question is, then, that Has the 
market price of this property been reduced or diminished ? 
As beariug upon this question, proof has been offered on the part 


of the pli aintiff tending to show that it is not so good a stand or loca- 


tion for the coal business or the business which has been heretofore 
carried on at this place as it was when the travel passed along 18th 
street, directly by the lot,instead of going along on the viaduct above 
the lot, as it dues now ; that not so many orders are taken in for coal 
at the office there and not so large a business of distributing coal 
from that point has been done. 

The evidence is also offered on the part of the plaintiff tending to 
show that by reason of the raising of the grade on Lumber street 

and Stewart ave nue, directly upon the west front of this lot at 
141 =the time the bridge was raised, in 1881, it is more difficult to 

haul loads from the lot onto the adjacent street, and that 
thereby much more embarrassment and expense followed for the 
transaction of this particular kind of business on this lot. 

The proof on the part of the defendant, if not all the proof in the 
case, tends to show that the grade of the approach from Lumber 
street to the bridge is substantially the same now as it was before 
the bridge was raised, but that the grade of Lumber street has been 
raised so as to make a sharp, steep ascent from the lot onto Lumber 
street—that is, in raising the viaduct and in raising the approach 
to correspond with the raising of the viaduct they have also raised 
Lumber street and left the approach at substantially the same grade 
that it was before, but that vou have got to get upon a higher start- 
ing point—that is, onto the surface of Lumber street—before you 
sturt to go up the approach, and thereby there has been a difficulty 
In hauling coal from the lot onto Lumber street and trom thence 

up the approach. 
142 The detendant’s proof also shows without dispute that in 

1867, before plaintiff bought his interest in this lot, the city 
authorities had fixed the grade of Lumber street and 18th street at 
the intersection of these two streets at about twelve feet above what 
is known as city datum, which is the lowest low-water mark noticed 
in the city. They have taken the low-water mark of 1549 as the 
plane or basis from which to estimate the levels and grade of the 
city, and that is what they call city datum, and at the point of in- 
tersection between Lumber street and 18th street the grade was fixed 
by ordenance of 1867 at twelve feet and a few inches above city 
datum, and that in raising the grade of Lumber street when the 
bridge was raised it was not brought quite up to the maximum or 
full grade which was fixed by ordenance, it being now something 
over eleven feet, instead of being brought up to full twelve. 

If the city had fixed the grade before the plaintiff had bought 
this lot and fixed it in 1867, then, the plaintiff bought this 
lot subject to the right of the city to raise the grade to the 

extent fixed by the ordenance of 1867, and although 
143 by the constitution of 1870 and statutes since passed by this 
State the owner of property damaged by public improvement 
is entitled to compensation, this does not entitle the plaintiff to com- 


' 
| 
| 
i 
} 
{ 


92 THE CITY OF CHICAGO YS. 


pensation for raising the grade of streets upon which his property 
abuts, where the grade had been fixed by city ordinance before the 
constitution took effect. Therefore, if the grade of Lumber street 
was fixed in 1867 and before plaintiff bought this lot, he cannot 
recover for the raising of the grade of this street to that so fixed. If, 
therefore, you are satisfied from the proof that one of the elements 
or the main element of the plaintiff’s damage is the raising of the 
grade of Lumber street or Stewart avenue along the west front of 
this lot, then vou should reject so much of the damage claimed as 
comes from the raising of the grade of these streets ; so, also, it makes 
no difference as to the amount of damage the plaintiff is entitled to 
recover from the city that the city is i-demnified by any person or 

partiesat whose instance this viaduct has been built orthe grade 
144 raised. Thecity is clothed with authority to build this viaduet, 

to raise the grade, to raise the viaduet, and to raise the bridges, 
and is amenable under the law to the property-owners for the dam- 
age occasioned, and if the city has taken the precaution to be i-dem- 
nified that makes no difference, so far as the question of damages is 
concerned. The case is clearly like that of a sheriff or marshal who 
levies by an execution upon the property of a person under his writ. 
Ife is liable to the owner of that property if he makes a wrongful 
levy, if he levies upon property not subject to the levy for damages 
which are occasioned by it, and it makes no difference whether 
somebody has i-demnified him or not; that does not change the 
value of the property or the extent of the damage toit. It does not 
increase and ought not to increase or be considered as increasing the 
plaintiff's damages in this case by the consideration that the city has 
somebody to fall back upon to collect whatever damages it may be 
adjudged to be paid in thisease. The real question is, Has the value 
of this property to sell or rent been diminished by the construction 

of this viaduct? It may be that it can no longer be used 
145 for the purposes of a coal yard, or for any purpose for which 

it has heretofore been used, but that would not be material if 
it can be rented or sold at as good a price for other purposes, except 
that if the proof satisfies vou that any of the permanent improve- 
ments put on the lot for the particular business which has been 
heretofore carried on there and for which it was improved have been 
impa-red in value, or are not worth as much after this viaduct was 
built and the bridge was raised as before, and you can from the 
proof determine how much these improvements are damaged, the 
plaintiff would be entitled to recover for such damage to the im- 
provements—that is to say, this lot being improved for a specific 
purpose, if the proof satisfies you that it can no longer be rented or 
used for that purpose, and that thereby these improvements have 
been lost or impaired in value, then the impairment of value to 
these improvements is one of the elements of damage which the 

plaintiff is entitled to have considered and passed upon and 
146 included in his damage. You must also bear in mind that 

the plaintiff at the time the viaduct was built and when, as 
the plaintiff's proof tends to show, the main damage was sustained, 
only owned two-fifths of this lot and impravement, and it therefore 
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becomes necessary that vou shall under the proof ascertain how 
much of this damage was caused by the construction of the viaduct 
in 1878-79, and how much or what portion was caused by the rais- 
ing of the bridge and viaduct in 1881, the plaintiff being entitled 
to three-fifths of the damage sustained by raising the bridge, and 
only two-fifths of that sustained by the viaduct at its first construe- 
tion. 

[t is not necessary to render separate verdicts ; | do not mean to 
be so understood, but in considering the proof you must assume as 
the basis of the plaintiff's claim that up to January 4th, 1881, he only 
owned two-fifths of this property, and was therefore entitled to only 
two-fifths of the damage that resulted from the building of the 
viaduct. 

That after January 4th, 1881, he owned three-fifths and is entitled 

to three-fifths of the damage, if any was occasioned by the 
147 ~—s raising of the bridge and viaduct in 1881. The one-fifth 

which plainuff bought in ISS] did not carry with it a right 
to the damage which the one-fifth had sustained by the building of 
the viaduct in 1878. If the value of the property was reduced by 
the building of the viaduct in IS78-’79 the presumption would be 
that the plaintiff bought this one-fifth interest at a reduced price, 
and therefore has got the benefit of that reduetion, whatever dam- 
age was done the property by the reduction in value by the reduced 
price at which he bought it after the viaduct was built, but he has 
the right to any damage which the proof shows that he sustained 
by the raising of the bridge and the raising of the viaduct after he 
purchased the one-fifth interest. 

You are then to sayv— 

First. Was the value of this property reduced by the building of 
this viaduct in 1878-'79 and the raising of the bridge and viaduct 
in ISS1? And— 

Second. What was the difference in the value of the property 
caused by these acts of the defendant in constructing these improve- 

ments ? 
148 The form of your verdict, gentlemen, is simply guilty or 
not guilty. If vou say guilty, then the amount of the dam- 
ages is to be added. “ We, the jury, find the defendant guilty,” and 
assess the the damages at so much. 

The Court to Mr. Hoyne: I suppose from Mr. Horton’s argument 
that you wish to save an exception as to so much of the charge as 
instructs the jury that you are not entitled to damages for the actual 
raising of the grade of Lumber street. 

Mr. Hoyxe: Yes, sir. 

The Court: You may have an exception as to that. 

Mr. Osnonn: We asked the court for certain instructions there, 
and I would like—— 

The Court: If there is anything that 1 have not embodied in 
inv charge—— 

Mr. Osporn: I will simply call the attention of the court to the 
fact that the flooding by water we asked the court to instruct against 
that, and the other point was that they could not render damages 
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by reason of any injury occurring from the travel being diverted to 

another portion of the street. Those are the two points that I re- 
member now. 

149) The Court: Well, the jury must be the judges upon this 
question of flooding. I lad overlooked that request which 

counsel gave me. If you are satisfied that the flooding itself has im- 


paired the value of the lot—its selling value—vou may consider 


that as an element of damage. If it has merely produced a tempo- 
rary inconvenience to the present occupant by reason of his coal 
getting wet or his scales being made dillicult to keep in adjustment 
that would not be any element of impairment of the value of the 
property for the purpose of sale. The tenant, Mr. Law, may have 
been subjected to much inconvenience in the conduct of his business 
there by the flooding which you are not to consider in this case. 
He may have found it very difficult to haul coal out of this lot, and 
it may have been much more unprofitable to conduct the business 
of selling coal at this lot, but that does not weigh upon the question 
of the value of the lot in the market. The point made by the de- 

fendants simply is, as T remember it, that ifanother thorough- 
150 ~— fare had been opened and the publice chose ratner to take that 

other thorouga- than to goon this one, that is net an element 
of damage which the plaintiff could complain of. For instance, it is 
alleged that if they had built a bridge across the river somewhere 
else more accessible to the public and the public had used the new 
route instead of 18th St—vou are to say from the testimony; in 
other words, whether the carrying of the travel above this lot so 
that people might, perhaps, have ordered coal or something else or 
transacted business with an occupant of the lot, if they had passed 
right along upon the surface of the lot, but carrying the travel above 
the surface of the lot, so that they do not come in contack with the 
lot, has diverted business to such an extent from the lot as to im- 
pair its market value. 

Mr. Winston: There is one other point that [ understood from 
your honor’s charge that it was to assume, that as to damages arising 
out of the construction of the viaduet it was rather to assume that 
there was an indemnity, when the fact is it is just the other way, the 

city agreeing to i-demnify the railroad. 
151 ~The Court: IT have told the jury they are not to consider 

itanvway. It is true that the ordinance of ‘7S, under which 
the viaduct itself was coustructed, does not give the city any in- 
demnity. There is no indemnity to the city under the ordinance 
of 1875. A certain railroad contributed a portion of the expenses 
of constructing the viaduct itself, but they were not held liable for 
the damage. They simply contributed so much money, but were 
to pay no damage to property-owners. They were not to be lable 
for, indirectly or directly, to the city for any damages that followed. 
The subsequent ordinance is different, but I told you that euts no 
figure in the consideration of this ease. 

Mr. Osporx: The charge which the court has just made is pot 
exactly our view of the matter, and I desire to preserve an exception 
as to that. 
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The Court: Very well. 


Whereupon the defendant then and there excepted to that por- 
tion of the charge which instructed the jury as follows: 


“The jury must be the judges upon this question of flood- 
152. ing. If you are satisfied that the flooding itself impaired the 
value of the lot—its selling value—you may consider that as 
an clement of damage. If it has merely produced a temporary in- 
convenience to the present occupant by reason of his coal getting 
wet or his scales being made difficult to keep in adjustment that 
would not be any element of impairment to the value of the prop- 
erty for the purpose of sale. The tenant, Mr. Law, may have been 
subjected to much inconvenience in the conduct of his business 
there which you are not to consider in this case. He may have 
found it difficult to haul coal out of this lot, and it may have been 
much more unprofitable to conduct the business of selling coal at 
this lot, but that does not weigh upon the question of the value of 
the lot in the market. 

“The point made by the defendant simply is, as I remember it, 
that if another thoroughfare had been opened and the public chose 
rather to take that other thoroughfare than to go on this one, that 

is not an element of damage which the plaintiff could com- 
155 plain of. For instance, it is alleged that if they had built a 

bridge across the river somewhere else more accessible to the 
public that thereby the public would have gone that way. You are 
to say from the testimony, in other words, whether the carrying of 
travel above this lot, so that the people who might perhaps have 
ordered coal or something else or transacted business with an occu- 
pant of a lot, if they had passed right along on the surface of the 
lot, but carrying the travel above the surface of the lot, so that they 
do not come in contact with the lot, has diverted business to such 
au extent from the lot as to impair its market value, then you are 
to consider it as an element of damage. 

“The real question is, then, Has the market price of this prop- 
erty been reduced or diminished? As bearing upon this question, 
proof has been offered, on the part of plaintiff, tending to show that 
it is not so good a stand or location for the coal business or the busi- 

ness which has been heretofore carried on at this place as it 
154) was when the travel passed along 15th street, directly by the 

lot, instead of going along the viaduct, above the lot, as it 
does now; that not so many orders are taken in for coal at the office 
there, and not so large a business of distributing coal from that 
point has been done. 

The evidence is also offered, on the part of the plaintiff, tending 
to show that, by reason of the raising of the grade on Lumber 
street and Stewart avenue directly upon the west front of this lot at 
the time the bridge was raised, in 1581, it is more difficult to have 
loads from the lot onto the adjacent street, and that thereby a much 
more embarrassment and expense followed for the transaction of 
this particular kind of business on this lot.” 
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And to the refusal of the court to instruct the jury as suggested 
in propositions 5, 8, and 9, ante, the defendant thene and there ex- 


cepted. | 
The jury having rendered their verdict, the defendant filed a | 
motion fora new trial; which said motion is in the words and 


figures following, to wit: 


155 = Unirep States or AMERICA, Bu 
r 7 . . . ° P or . 
Northern District of [linois, | 


In the Cireuit Court Thereof. 
CATHERINE TAY Lor ef al. vs. Ciry or CHICAGO. 


And now comes the said defendant and moves the court here to 
set aside the verdict rendered and grant a new trial, and show the 
following reasons for said motion : 
1. The court admitted improper evidence on behalf of plaintiffs 
against objection of defendant. 
The verdict is grossly excessive. 
The court erred in refusing to instruct the jury, as suggested by 
defendant, as follows: “That only such damages can be recovered in 
this action as has been done to the market value of the property by 
rendering the access to the property difficult or inconvenient, and 
that all testimony as to the flooding of the premises in question 
with water from said viaduct, bridge, and approaches must be disre- . 
garded by the jury.” 
156 4. The court improperly instructed the jury against the 
exception of the defendant as follows : 
“The jury must be the judges upon this question of flooding. I 
had overlooked that request which counsel gave me. ‘The flooding 
of the street, if you are satisfied that the Hooding itself impaired 
the value of the lot—its selling value—you may consider that as an 
element of damage. If it has merely produced a temporary incon- 
venience to the present occupant by reason of his coal getting wet 
or his scales being made difficult to keep in adjustment that would 
not be any element of impairment of the value of the property for 
the purpose of sale. The tenant, Mr. Law, may have been subjected 
to much inconvenience in the conduct of his business there which 
you are not to consider in this ease. He may have found it very 
difficult to haul coal out of this lot and it may have been much 
more unprofitable to conduct the business of selling coal at this lot, 
but that does not weigh upon the question of the vy ‘alue of the lot in 
the market.” 
». The court erred in admitting hearsay evidence as to an 
157 ~—s alleged offer for the lot known as lot number two and in re- 
fusing to instruct the jury, as suggested by defendant, as fol- 
lows: : 
“That all evidence concerning any offer for or refusal of a price 
for the lot adjoining the property in question on the south, known 
as lot number two, made before the viaduct was constructed is ex- 
cluded from the consideration of the jury.” 


4 


CATHARINE A. TAYLOR ET AL, &¢. 57 


6. The court erred in refusing to instruct the jury, as suggested 
by defendant, as follows: “That any effect of the construction of the 
viaduct upon the value of the property in diverting public travel 


~ along 18th street to the said viaduct and from the property in ques- 


tion cannot be considered in this case and from no proper cause for 
recovery by the plaintiff.” 

7. The court erred in instructing the jury, against the exception 
of defendant, as follows: “The point made by the defendant simply 
is, as ] remember it, that if another thoroughfare had been opened 
and the public chose rather to take that other thoroughfare than to 

go on this one, that is not an element of damage which the 
158 plaintiff could complain of; for instance, it is alleged, that if 

they had built a bridge accross the river somewhere else, more 
accessible to the public, that thereby the public would have gone 
that way. You are to say from the testimony, in other words, 
whether the carrying of travel above this lot, so that the people who 
might, perhaps, have ordered coal or something else or transacted 
business with an occupant of a lot, if they had passed right along 
upon the surface of the lot, but carrving the travel above the surface 
of the lot, so that they do not come in contact with the lot, has 
diverted business to such an extent from the lot as to impair its 
market value, then you are to consider it an element of damage.” 

8. The court erred in admitting evidence in relation to two sepa- 
rate and distinct causes of action under said declaration. 

9. The verdict is not sustained by the evidence. 

10. The court erred in instructing the jury, against the exception 

of defendant, as follows: 
159 “The real question is, then, Has the market price of this 

property been reduced or diminished? As bearing upon this 
question, proof has been offered on the part of plaintiff tending to 
show that it is not so good a stand or location for the coal business 
or the business which has been heretofore carried on at this place as 
it was when the travel passed along 18th street, directly by the lot, 
instead of going along on the viaduct above the lot, as it does now ; 
that not so many orders are taken in for coal at the office there, and 
not so large a business of distributing coal from that point has been 
done. The evidence is also offered on the part of the plaintiff tend- 
ing to show that by reason of the raising of the grade on Lumber 
street and Stewart avenue, directly upon the west front of this lot, at 
the time the bridge was raised, in 1881, it is more difficult to haul 
loads from the lot onto the adjacent street, and that thereby much 
more embarressment and expense followed for the transaction of this 
particular kind of business on this lot. 

F. S. WINSTON, Jr., 
Att’y for Def’t. 


(Endorsed :) Filed April 11, 1884. Wm. H. Bradley, clerk. 


160 Which motion was overruled by the court and judgment 
rendered on the verdict ; to which defendant then and there 

excepted. 
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And thereupon the defendant prayed a writ of error and plaintiff 


waived the filing of a bond. 


And, inasmuch as the foregoing matters do not appear of record, 


the said defendant humbly prays that the same may be signed and 
sealed and made a part hereof, under and in accordance with the 
rules of the honorable the Supreme Court of the United States and 


the cireuit court of the Unite- States for the northern district of 


Illinois, which is done. 


H. W. BLODGETT, Judge. 


Endorsed: Filed April 21, 1884. Wm. H. Bradley, clerk. 


161 Afterwards, to wit, on the eighteenth day of July, A. D. 

1884, there was filed in said clerk’s office an appeal bond in 
said entitled cause, which said appeal bond is in the words and 
figures following, to wit: 


Bond. 
Unitep States oF AMERICA: 
In the Supreme Court Thereof. 


CATHARINE A. Tayrtor, Percy R. Pyne, Moses Taytor Pyne, and 
Lawrence Turner, Executrix and Executors of the Last Will and 
Testament of Moses Taylor, Deceased, 


vs. 
Tue City or CHICAGO. 


Know all men by these presents that we, the City of Chicago, as 
principal, and Carter H. Harrison, as surety, are held and firmly 
bound unto Catharine A. Taylor, Perey R. Pyne, Moses Taylor Pyne, 
and Lawrence Turnure, executrix and executors of the last will and 
testament of Moses Taylor, deceased, in the penal sum of one thou- 
sand ($1,000) dollars, to be paid to the said Catharine A. Taylor, 
Perey R. Pyne, Moses Taylor Pyne, and Lawrence Turnure, execu- 
trix and executors of the last will and testament of Moses Taylor, 
deceased, and their successors; which payment, well and truly to be 

made, the said City of Chicago binds itself and the said Carter 
162. -H. Harrison binds himself and his heirs and executors firmly 
by these presents. : 

In witness whereof the said City of Chicago has caused these pres- 
ents to be signed by its mayor and its corporate seal to be hereto 
affixed, and the said Carter H. Harrison has signed and sealed these 
presents this — day of June, A. D. 1854. | , 

Whereas the above-named The City of Chicago has prayed a writ 
of error from the judgment this day entered in said cause in favor 
of said plaintiffs, Catherine A. Taylor, Perey R. Pyne, Moses Taylor 
Pyne, and Lawrence Turnure, executrix and executors of the last 
will and testament of Moses Taylor, deceased, against the said City 
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of Chicago, to the Supreme Court of the United States, which said 
writ of error has been ordered to operate as a supersedeas upon the 
filing of this bond: Now, therefore, the condition of this obligation is 
~ such that if the above-named City of Chicago shall prosecute its said 
writ of error to effect and answer all damages ad costs if it shall 
fail to make good its plea, then this obligation shall be void; other- 
wise the same shall be and remain in full force and effect. 
CITY OF CHICAGO, 
By CARTER H. HARRISON, Mayor. [srat. 
CARTER H. HARRISON. os 


Attest : JOHN G. NEUMEISTER, 
City Clerk. 
Approved: 
H. W. BLODGETT, Judge. 


indorsed: Filed July 18, 1884. Wm. H. Bradley, clerk. 


163 Afterwards, to wit, on the second day of September, A. D. 

1884, there was filed in said clerk’s office a stipulation in said 
entitled cause, which said stipulation is in the words and figures fol- 
lowing, to wit: 


Stipulation. 
Unirep States OF AMERICA, Northern District of Illinois: 
Circuit Court of the United States for the Northern District of Illinois. 


CATHARINE A. Taytor e¢ al., Executrix, Executors, etc., 
vs. 
City oF CHICAGO. 


It is hereby stipulated by and between the parties to the above- 
entitled cause that in making up the record in said cause for the 
Supreme Court of the United States the clerk may omit therefrom 
the sketch of property introduced in evidence by the plaintiff in the 
trial of said cause. 

Dated Chicago, September Ist, A. D. 1884. 

F. 8S. WINSTON, Jr., Att'y for Def't, 
HORTON, HOYNE & SAUNDERS, 
Att’'ys for PUffs. 


Endorsed: Filed Sept. 2, 1884. Wm. H. Bradley, clerk. 
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1633 Afterwards, to wit, on the tenth day of October, in the ad- 

journed October term of said court, A. D. 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 
CATHARINE A. Taytor et al., Executrix of Moses Taylor, 
vs. 


City OF CHICAGO. 


Now come the said plaintiffs, by Mess. Horton, Hoyne and Saun- 
ders, their attorneys, and said defendant, by IF’. 8. Winston, Jr., its 
attorney, and it appearing to the court that on the seventeenth day 
of March, 1884, and before the trial of said cause was commenced 
said plaintiffs had leave of court to file additional counts to their | 
declaration, to which said defendant then and there excepted, and 
that such counts were so made out and placed among the papers of 
said cause, but by inadvertence said counts were not marked filed 
by the clerk, it is now, therefore, by consent of the attorneys of the 
respective parties, ordered that said counts be now filed by the clerk 
as of said day, and that the plea of the defendant on file herein be 
taken and deemed the defendant’s plea to said counts as well as to 
the original declaration, but said defendant does not waive, but re- 
serves and insists upon its exception to the order of court granting 
plaintiffs leave to file, said additional counts. 


Trespass on the case. ) 
é 
‘ 


| 164. Norruern Districr oF ILLINots, ss: 


| [, William H. Bradley, clerk of the circuit court of the United 
| States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein Catha- 
rine A. Taylor, executrix, &c., et al. are the plaintiffs and the City of 
Chicago is the defendant as the same appear from the files and ree- 
| ords of said court now remaining in my custody and control. ) 
In testimony whereof I have hereunto set my hand and affixed ) 
the seal of said court, at my office, in Chicago, in said district, this 
tenth day of October, A. D. 1884. 
i} [Seal of Cireuit Court U.S., Northern Dist. Illinois, 1855. ] : 


| WM. H. BRADLEY, Clerk. 
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165 Uwnirep States or AMERICA, . { 
Northern District of Illinois, § **’ | 
The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting : if 
Because in the record and proceedings as also in the rendition of 
a judgment in a plea which is before you-in said circuit court, be- 
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tween Catharine A. Taylor, Perey R. Pyne, Moses Taylor Pyne, and 
Lawrence Turner, executrix and executors of the last will and testa- 
inent of Moses Taylor, deceased, plaintiffs, and The City of Chicago, 
defendant, in an action of trespass on the case, a manifest error hath 
happened, to the great damage of the said The City of Chicago, as by 
its complaint appears, and it being fit that the error, if any there has 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, you are hereby commanded, if 
judgment be given therein, that then, under your seal, distinctly and 
openly, vou send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October, A. D. 1884, in the Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 28th day of April, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the 108th year. , 

[Seal of Cireuit Court U. S., Northern Dist. Illinois, 1855. ] 
WM. H. BRADLEY, 
Clerk U. S. Cirewit Court, Nor. Dist. of Illinois. 


[Endorsed :] Supreme Court of the United States. The City of 
Chicago, plaintiff in error, vs. Catharine A. Taylor et al., defendants 
in error. Writ of error. Copy deposited for the defendants in error 
in the clerk’s office U. S., northern district of I)linois. 
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To Catharine A. Taylor, Perey R. Pyne, Moses Taylor Pyne, and 
Lawrence Turner, executrix and executors of the last will and 
testament of Moses Taylor, deceased, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, A. D. 1884, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 

States forthe northern district of Illinois, wherein Catharine A. Taylor 

et al. are the plaintiffs and The City of Chicago is the defendant, to 

show cause, if any there be, why the error mentioned should not be 
ee and speedy justice should not be done to the parties in that 
rehalf. 

Witness the Hon. Henry W. Blodgett, district judge, this 6th day 
of October, in the year of our Lord one thousand eight hundred and 


eighty-four. 
H. W. BLODGETT, Judge. 


167 [Endorsed :] Supreme Court of the United States. 
v8. . Citation to October term, A. D. 18—. 


ee ee ee’ AAG OP GR me Om Oia 


(2 CITY OF CHICAGO Vs. CATHARINE A. TAYLOR ET AL., &€. 


We hereby accept service of the within writ for the defendants in 
error. 
Oct. 7, 1884. 
HORTON, HOYNE & SAUNDERS, Att’ys. 


Endorsed on cover: N. Illinois C.C. U.S. No. 151. The City of 
Chicago, plaintiff in error, vs. Catharine A. Taylor, Perey R. Pyne, 
Moses Taylor Pyne, and Lawrence Turner, executrix and executors 
of Moses ‘Taylor, deceased. Filed 22d October, 1884. 
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, Court of the United 
CATHARINE A. TAYLOR, PERCY R. PYNE, | States for the North- 
MOSES TAYLOR PYNE and LAWRENCE TUR- ern District of Tlli- 
NURE, as Exutrix and Executors of the last will 

and testament of Moses Taylor Deceased, 
Defendants in Error. 


vs. 
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BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


This is a suit brought to recover damages claimed to 
have been sustained by the owner of an undivided inter- 
est in a certain lot in the city of Chicago, by reason of 
the construction of a viaduct upon a public street of the 
city in front of such lot. 

The suit was originally brought by Moses Taylor, a 
citizen of the State of New York, against the city of 
Chicago, a municipal corporation, and the declaration in 
the case was substantially as follows: 

First Count. Plaintiff alleges that at the time of the 
committing of the grievances mentioned he was the 


owner of an undivided three-tifths of a certain lot situated 
on the south side of 18th street and the east side of Lum- 


ber street, and that such streets intersect and are public 


highways of the city; that 18th street is a thoroughfare 


of the city, with a bridge across the Chicago river, form- 
ing a connecting link between the west and south divisions 
of the city; that the next nearest bridges are four blocks 
distant from 18th street upon either side, and that 18th 
street is therefore the outlet for a large portion of the 
city, and that plaintiff's property was of great value, to 
wit: $50,000; that such property has a frontage upon 
Sth street of,to wit: 150 feet, and a frontage upon Lum- 
ber street of, to wit: sixty feet, at the intersection of such 
streets. That the defendant, wel] knowing, etc., “ con- 
‘+ structed a viaduct or bridge in said 18th street past the 
“property of said plaintiff, cutting off all access to said 
“ plaintiff’s property from said 18th street, and from said 
* plaintiff’s property on Lumber street, except by means 
“of an approach so steep that it is practically useless. 
“By means whereof the said premises of said plaintiff 
“have been greatly damaged and depreciated in value, to 
‘wit: more than ; dollars, and have rendered them 
“altogether undesirable for the purposes for which the 
“same were adapted, or for any purpose whatever.” 
Plaintiff then avers that the viaduct is built mainly of iron 
and masonry, with suitable approaches, and is intended 
as a permanent structure and improvement, and that the 
damage to plaintiff's property will be permanent and last- 
ing. Plaintiff further avers that said viaduct was built 
without his consent, and without making compensation to 
him, or instituting proceedings to ascertain his damages. 
(Original Rec., 6-9.) 


Second Count. This is substantially the same as the 
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| first count. It avers that the property is situated at the 
| intersection of 18th street and Lumber street, that said 

streets are both public highways of the city, and that 

“prior to the grievances hereinafter mentioned there was 
f ‘convenient, direct and easy access to said premises from 
“both of said streets, which right of access or communt- 
“cation was of great value to said premises, and the said 
“premises were by reason thereof, of great value, 
“to wit: of the value of fifty thousand dollars.” It is 
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averred in this count that the defendant “ constructed a 
“ viaduct or bridge along said 18th street, and thereby 
“cut off and prevented access to said premises from said 
“18th street, and prevented access to said premises from 


“said Lumber street, except by way of an approach so 


“steep that it is practically useless, and also thereby cre- 
‘ated a nuisance in the near vicimty of said premises by 
“reason of the noise, confusion, shaking and dust caused 
“by teams, cars, wagons, and other vehicles passing on 
‘and over said viaduct, and also thereby dirt, dust, filth 
4 “and other materials are and from thence hitherto have 
ii “been driven and blown off the said viaduct upon said 
. “ premises, and into and through the buildings thereon, 
“thereby greatly interfering with the reasonable enjoy- 
“ment of said premises.” By means whereof, the said 
'" premises are alleged to have been greatly damaged and 
depreciated in value, and the occupants of the same to 
have been hindered and annoyed, and the value of said 
premises greatly reduced, wherefore the plaintiff brings 

his suit. 
To this declaration the general issue was pleaded. 
i Moses Taylor having died during the pendency of the action, 
his death was suggested and the executrix and executors 


| were substituted as plaintiffs. Leave of court having 
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been obtained, there was filed by the new plaintitls, on 
January 15, 1883, an additional count. This count alleges 
that Moses Taylor at the time of his death was the owner 
of an undivided interest in the lot mentioned in the original 
declaration, and that the same was occupied by a certain 
tenant and had certain improvements thereon, used 
in carrying on the coal business and for wharfing and 
docking purposes; that the premises are on the south 
side of 18th street and on the east side of Lumber 


street, both of which streets are public’ highways of the 


city, and that) prior to the grievances mentioned 


there was direct and easy access to said premises from 
both such streets, which access was of great value to the 
premises; that rSth street is a great thoroughfare of the 
city, with a bridge across the Chicago river, and forms a 
connecting link between the west and south divisions of 
the city; that the next nearest bridges are some four 
blocks distant from rSth street, upon either side, and that 
tSth street was therefore the outlet for a large portion of 
the travel and business of said city; that because of the 
importance of such street as a thoroughfare and the ac- 
cess to both such streets from said premises, the rever- 
sionary interest of Moses Taylor in the property was 
worth, to wit: $50,000. That the defendant, well know- 
ing, ete., without the leave or license of said Moses Tay- 
lor, “ constructed a viaduct or bridge in said 8th street 
* past the property of said Moses Taylor, cutting off all 
“access to said property from said 15th street and 
“from said property to Lumber street, except by means 
“of an approach so steep that it ts practically useless.” 
The count avers that the viaduct is intended as a per- 
manent structure, and that the damage to the reversion- 


ary interest is a permanent one; that the viaduct was 


- 
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built without the consent of ‘Taylor and without compensa- 
tion to him, and without instituting any proceedings to 
ascertain the damages. “ By means of which said several 
“ premises the said Moses Taylor in his life-time was per- 
“ sonally injured, prejudiced and aggrieved in his rever- 
“ sionary estate,” and the plaintiffs have sustained damages 
as executrix and executors of the estate. (Rec., 16-20.) 

During the trial of the case, leave was asked by plain- 
tiffs to file additional counts in the case, and was granted 
against the objection of the defendant. The first of these 
additional counts avers ownership by Moses Taylor of an 
undivided two-fifths of the premises at the time of the 


construction of the viaduct by the city; that the premises 


were in the possession of Robert Law, as tenant, and 


were used by him as a coal-yard; that the city con- 
structed the viaduct in rS8th street, past the property of 
said Moses Taylor, * cutting off all access to said prop- 
“erty from said 1Sth street and obstructing the said 18th 
“street and interfering with its use as a public highway, 
“and constructed in connection with said viaduct a road- 
“way or approach in said Sth street, and on the south 
“side thereof extending from said Lumber street, along 
“the north side of said premises, up to said viaduct, said 
“approach being of the width of about twenty (20) feet 
“and being an incline so steep and narrow that itis prac- 
“tically useless as a means of approach to said viaduct 
‘and to said 18th street bridge; and the plaintiffs aver 
“that said approach is so constructed as to cut off all ac- 
“cess from said premises to said 18th street and to said 
‘* viaduct upon the level of said viaduct, and is a barrier 
‘‘and obstruction in said r&Sth street between the said 
“premises and the said viaduct, and by reason of the 


‘construction of said viaduct in said 18th street, the dirt, 
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‘¢dust and other materials are thrown and shaken down 
“onto the said premises, and the water is turned off of 
“said viaduct and down said approach and onto the said 
“premises, thereby flooding said premises and interfering 
“with the use and occupation thereof, and thereby rend- 
“ering the same practically useless for use and occupa- 
“tion for wharting purposes and the purpose of carrying 
“on the business of handling and storing coal, stone, or 
“other material, and greatly depreciating the value of the 
‘“reversionary interest of the plaintiffs therein.” 

The second count alleges the ownership by Moses 
Taylor of an undivided three-tifihs of the premises, and 
avers that the defendant “ caused the said viaduct and 
‘approach to the same in said rSth_ street to be 
“raised above its then level, to wit: three (3) feet, and in 
“connection with said viaduct also caused the said ap- 
“ proach to be changed and raised so as to make the 
“grade or ascent steeper than it was before, and so 
“changed the level of said approach at the foot thereof 
“at Lumber street and raised the grade of said Lumber 
‘street at the foot of said approach as to make said ap- 
“proach practically useless as an approach to said viaduct 
“and to cut off all access to said property from said 18th 
“street, except by said approach, and the plaintiffs aver that 
“by reason of said change and the raising of the grade 
« of said viaduct and bridge, and of said approach and dam- 
“age to the reversionary interest of said Moses Taylor, 
«deceased, has been and is and will be permanent and 
«lasting, and the plaintiffs aver that by reason of the lo- 
“cation of said premises on the bank of said river, and 


‘“ by reason of the surroundings of said premises the same 


o 
A 


can only be used for dock purposes and for the storing 


and handling of coal, stone, or other heavy material, 


ewer * 
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«and that the building of the said viaduct and approach 
“and the raising of the grade of the same has rendered 


“ said premises practically useless for the purposes afore- 
“said by reason of the difficulty and expense which must 
“necessarily be caused in removing coal, stone, and other 
“material from said premises, and that by reason of the 
“construction of said viaduct in said 18th street, the 
“dirt, dust and other materials are thrown and shaken 
“down on the said premises and the water turned off of 
‘said viaduct and down said approach and onto the said 
“ premises, thereby flooding said premises and interfering 
“with the use and occupation thereof and rendering the 


“same practically useless for use and occupation for 


ll 


‘wharting purposes and for the purpose of carrying on 


‘the business of handling and storing coal, stone and 
“other material, and greatly depreciating the value of the 
“reversionary interest of the plaintiffs therein.” (Rec., 
22--32). 

To a proper understanding of the exact nature of the 
injuries alleged to have been sustained, it will be essential 
for the court to observe the plans and profiles incorpo- 
rated in the record, at pages 18, 32 and 34. The injuries 
complained of were caused by two distinct improvements. 
In the first place, the viaduct was constructed by the city 
of Chicago along 18th street, in front of plaintiff’s prop- 
erty in the year 1879. The necessity of this viaduct 
arose from the fact that 18th street was crossed at right 
angles and at grade, by a number of steam railroad tracks 
immediately west of plaintiff's property. These tracks 
are shown on the plan at page 34, and are the main and 
switch tracks of the Pennsylvania system and of the Chi- 
cago and Alton Railroad Company. These tracks being 
in constant use by the railroads, rendered the passage by 


'. 


the public along 18th street subject to danger and delay. 
To meet this, the city proceeded to erect a viaduct along 
rS8th street, over these railroad tracks, to enable the peo- 
ple to cross the river at that point without the hindrance 
arising from intercepting railroads. In order that access 
to and from plaintiff’s property might not be cut off by 
this viaduct, the following plan was pursued. Twenty- 
two feet of the width of the street, next to the plaintiff’s 
property, was left substantially in its original condition, 
namely, with an inclined approach in front of the lot on 
rth street, up to the bridge. The viaduct proper was 
placed along the more remote portion of the street, the 
idea being that plaintiff’s property should still have the 
same means of access as before, and at the same time the 
general public should be enabled to travel along 18th 
street without crossing the railroad tracks on a level. At 
the time the viaduct was constructed plaintiff owned an 
undivided two-fifths of the lot in question. 

In the second place, it became necessary for the city of 
Chicago, in the year 881, to raise the bridge at 
8th street a littk over three feet. This neces- 
sitated a corresponding raise of the viaduct previously 
built, and of the approach in front of the plaintiff's lot. 
The raising of this approach was accomplished in this 
way: the grade, or incline, of the approach was allowed 
to remain as before; this incline was about one foot in 
nineteen, and being an easy and practical grade, was not 
disturbed. But the bridge being raised some three feet, 
required that the approach, being at the same incline or 
grade as before, should extend further toward the west. 
The result of this was to raise the grade of the intersect- 
ing street, Lumber street, to a corresponding extent. 


This was claimed as an additonal element of damages. 
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The property in question is a piece of ground used for 
many years as a coal yard. It is bounded as follows: on 
the north by 18th street, on the east by the Chicago 
river, on the west by Lumber street and by Stewart ave- 
nue, which intersect at this point, the latter street being 
filled with railroad tracks, and on the south bv another 
lot. It is essential to note that the office and scales of the 
coal yard were at the corner of 18th street and Lumber 
street. Before the construction of the viaduct on 18th 
street in 1870, the plaintiff had access to and from his lot 
on Lumber street, also on 18th street in the following 
manner: going east up the approach to the bridge at a 
grade of one foot in nineteen, and thence across the bridge 
to the business portion of the city, and going west, by 
passing along 18th street, at a grade across the large 
number of railroad tracks lying west of his property and 
crossing r8th street. After the construction of the via- 
duct plaintiff's access to and from Lumber street remained 
as before. His access to and from 18th street was 
changed in these particulars: in going east there was the 
same incline as before, except that such incline occupied 
twenty-two feet of the width of the street, instead of 
the entire width; in going west he was saved the difficulty 
and danger of crossing the railroad tracks at a level, but 
on the other hand he was obliged to use the incline in 
order to reach the viaduct, and there turning to proceed 
westward. The act of the city in raising the viaduct and 
bridge some three feet in 1881 was not considered in the 
court below as a very serious element of damage, but 
the stress was laid upon the damage inflicted by the 
original construction of the viaduct. 

The value of the property was estimated by the various 
witnesses at from $39,000 to $50,000, and the jury found 


IO 


that the reversionary interest of plaintiff had been damaged 
to the extent of $6,800. As plaintiff owned but an un- 
divided two-fifths at the time the main injury was sus- 
tained, this represents a total of something like $17,000 
damage to the entire property, exclusive of the tenancy, 
upon the valuation of from $30,000 to $50,000. In 
other words, the property was found to have been 
damaged by the viaduct all the way from thirty to sixty 
per cent. of its value, exclusive of the damage to the ten- 
ant. One ground that was urged upon the motion for a 
new trial in the case was, that the verdict was grossly ex- 
cessive, but it is mot expected that this court would dis- 
turb the judgment upon this ground. = [t will be insisted 
here, however, that the elements which were considered 
by the jury in estimating this damage were without legal 
basis, and the court will be asked to reverse the judgment, 
because the verdict of the jury was based upon certain 
evidence and certain” instructions of the court, which 
were not warranted in law. 

It is admitted that 1Sth street and Lumber street are 
public streets of the city of Chicago, and that the city of 
Chicago is 4 municipal corporation vested by the laws of 
the State of Illinois with the following powers: 


“To lay out, to establish, open, alter, widen, extend, 


. 
. 


‘ grade, pave or otherwise improve streets, alleys, ave- 


~~ 
. 


nues, sidewalks, wharves, parks and public grounds, 
+ and vacate the same. 


«To construct and keep in repair bridges, viaducts and 


_- 
. 


tunnels, and to regulate the use thereof.” 

It is further admitted that plaintiff’s intestate was the 
owner of the undivided interest in the reversion of the 
premises in question at the time of the construction of 


the viaduct and its subsequent raising, and that such via- 
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duct was constructed and subsequently raised by the city 
of Chicago under the authority conferred upon it by the 


legislature of the state. 


The constitution of the State of [llinois, adopted in 1870, 


provides as follows: 


« Private property shall not be taken or damaged for 


“ public use without just compensation.” 


The question before the court is, the extent to which 
damages can be recovered under the pleadings and under 
the circumstances of the case at bar. 

The questions involved and the manner in which they 
are raised may be succinctly stated as follows: 

First. That the court erred in admitting evidence 
tending to show that the property was damaged because 
public travel along 18th street was diverted from that 
portion of the street immediately in front of plaintiff’s 
property to and along the viaduct constructed in such 
street, and in instructing the jury that such diversion was 
a proper element to consider in determining how much 
the value of plaintiff’s property had been depreciated. 


Second. That the court erred in admitting evidence 
of the interruption of business and loss of profits upon 
the premises in question, and in instructing the jury to 

e consider such loss of profits and interruption of business 
as an element in ascertaining the damages to the market 
value of the property. 

Third. That the court erred in admitting evidence as 
to damage done by every element of damage incident to 
the structure, instead of confining the evidence to those 
features of the damage for which the plaintiffs were en- 
titled to recover by law, under the pleadings of the case. 


Errors ASSIGNED. 


Now comes the City of Chicago, plaintiff in error, by 
its attorney, and says that in the record and proceedings 
aforesaid there is manifest error in this, to wit: 

First. That the court erred in overruling the objec- 
tion of the plaintiff in error to the following questions 
asked the witness, Law, and in admitting the answers to 
same : 

“QQ. Tas, or not, the trade conducted upon this prop- 
“erty been affected by the improvement? 

“A. Yes, sir; very much. 

“Q. In what respect? Improved or otherwiser 
« Damaged? 

«A. Our sales were not twenty per cent. what they 
“were before the viaduct was built. Our books will 
* show it, and [ can prove it by my clerk.” (Ree., 54.) 

And that the court erred in overruling the motion of 
plaintiff in error to strike out the last answer as not being 
responsive, and as being incompetent and not formed 
upon a proper basis. 

Second. That the court erred in refusing to instruct 


the jury, as suggested by plaintutf in error, as follows: 


“That any effect of the construction of the viaduct 
“upon the value of the property in diverting the public 
“travel along rSth street to the said viaduct, and from 
“the property in question, cannot be considered in this 
‘case, and forms no proper cause for recovery by the 
“plaintiff.” (Ree., 130. ) 


For that the diversion of public travel from in front of 
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this property, caused by the providing for the public a 
better thoroughfare, was not a proper element of damages 
in the case. 

Third. That the court erred in instructing the jury, 
(Rec., 152-3) against the exception of the plaintiff in 
error, as follows: 

«The point made by the defendant simply is, as I re- 
“member it, that if another thoroughfare had been 
“opened, and the public chose rather to take that other 
“thoroughfare than to go on this one, that is not an ele- 
“ment of damage which the plaintiff could complain of. 
‘¢ For instance, it is alleged, that if they had built a bridge 
“across the river somewhere else, more accessible to the 
“public, that thereby the public would have gone that 
“way. You are to say from the testimony, in other 
“words, whether the carrying of travel above this lot, so 
“that the people who might, perhaps, have ordered coal, 
“or something else, or transacted business with an occu- 
“pant of a lot, if they had passed right along upon the 
“surface of the lot, but carrying the travel above the sur- 
“face of the lot, so that they do not come in contact with 
“the lot, has diverted business to such an extent from the 
‘lot as to impair its market value, then you are to con- 
“sider it as an element of damage.” 


Fourth. That the court erred in instructing the jury 
against the exception of the plaintiff in error, as fol- 
lows: 

«The real question is, then, has the market price of 
“this property been reduced or diminished? As bearing 
‘upon this question, proof has been offered on the part 
“of plaintiff, tending to show that it is not so good a 
‘¢ stand or location for the coal business, or the business 
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“ which has heretofore been carried on at this place, as it 
“was when the travel passed along tSth_ street, directly 
“ by the lot, instead of going along by the viaduct above 
‘the lot, as it does now. That not so many orders are 
“ taken in for coal at the office there, and not so large a 
“ business of distributing coal from that point has been 
“done.” (Rec., 153-4.) 

For that the loss of business done upon the property 
in question is too vague and speculative to be considered 
by a jury in determining the diminution in the value of 
the lot upon which such business is transacted. 

Fifth. ‘That the court erred in admitting against the 
objection of plaintitf in error, the following testimony of 
the witness, Law: 

“Q. What was the property worth after the street 
“changes were made-—immediately after—as affected by 
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“the construction of the viaduct? 
To which the witness replied: 
“It destroys more than fifty per cent. of the value of 

“the property.” (Rec., 55.) 

For that such evidence embraced more elements of 
damage from the structure than a recovery is allowed for 
by law, and embraced elements of damage which were 
not covered by the issues in the case, and was, therefore, 
incompetent. 

This assignment of error applies to the evidence of 
each of the experts who testified for the plainutts. 

And the said city of Chicago prays that the judgment 
aforesaid may be reversed, annulled, and altogether held 
for naught, and that it may be restored to all things 


which it hath lost by occasion of said judgment. 


BRIEF AND ARGUMENT. 


Before entering upon a detailed discussion of the sev- 
eral errors assigned in this case, it would seem to be 
proper to first direct the attention of the court to the gen- 
eral law governing actions of this character. The con- 
stitution of the State of Illinois, adopted in 1870, provides 
that “ private property shall not be taken or damaged 
“ for public use without just compensation.” The words, 
“or damaged,” are new matter, not previously incorpo- 
rated in the statutory or organic law of the’ state. The 
law of Illinois, as to the extent to which a property owner 
was entitled to recover for damages arising from a public 
improvement placed in the street in front of his property, 
prior to the adoption of this constitution, is well stated in 
the decision of this court in the case of Transportation 
Company v. Chicago, 99 U.S., 635. In that suit com- 
pensation was claimed for the consequential damage re- 
sulting from the construction, by the city of Chicago, of 
a tunnel beneath the Chicago river, with an approach to 
the same in LaSalle street. This court held in that case 
as follows: 


“Here the tunnel, of which the plaintiffs complain, or rather its 
construction, was authorized by an act of the legislature of the state, 
and directed by an ordinance of the city councils. This we do not un 
derstand to be denied, and it certainly cannot be. The state, and the 
city councils, as its agents, had full power over the highways of the 
city, toimprove them for the uses tor which they were made high- 
ways, and the construction of the tunnel was an exercise of that power. 
Since LaSalle street was extended across the river, the city not only 
had the power, but it was its duty, to provide tor convenience of pas- 
sage. This it could do, either by the erection of a bridge, or by the 


construction of a tunnel under the river and along the line of the 
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street. Ari the grant of power by the legislature to build a bridge or 
construct a tunnel carried with it, of course, all that was necessary for 
the exercise of the power. We do not understand this to be contro 
verted by the plaintiffs in error. Their argument is, that though the 
city had the legal right to construct the tunnel, and to do what was 
necessary for its construction, subject to the condition that in doing 
the work there should be no unnecessary interference with private 
property, yet it was liable to make compensation tor the consequential 
damages caused to persons specially injured. To this we cannot as- 


sent. 


“ It is immaterial whether the fee of the strect was in the state or 
in the city or in the adjoining lot-holders. If in the latter, the state 
had an easement to repair and improve ths street over its entire length 


and breadth, to adapt it to easy and safe passage 


“Tt is undeniable that in making the improvement of which the 
plaintiffs complain the city was the agent ot the state, and pertorming 
a public dutv imposed upon it by the legislature; and that persons 
appointed or authorized by law to make or improve a highway are not 
answerable tor consequential damages, if they act within their jurisdic- 
tion and with care and skill, is a doctrine almost universally accepted 
alike in England and this country. It was asserted unqualitiedl!y in 7% 
Grovernor and Compiny of the Britrsh Crst-Plate Minatacturers vo Mer- 
edtth, 4 Durnt. & E., 704: in Saffen v. Clarke, 6 Taunt, 28, andin Boal 
ter v. Crowther, 2 Barn. & Cres., 703. [It was asserted, in Green vi The 
Borough of Reading, 9 Watts (Pa.), 882; O'Connor v. Pittsburg, 18 Pa. 
St. IST; in Callender v. Marsh, 1 Pick. (Mass.), 418, as well as by the 
courts of numerous stites. It was asserted, in Swth v. The Corpora 
fion of Washington, 20 How., 135, in this court, and it has been held by 
the Supreme court of Lilinois. The decisions in Ohio, so far as we 
know, are the solitary exceptions. The doctrine, however, it) may at 
times appear to be at variance with natural justice, rests upon the sound 


est legal reason 


* The state holes its highways in trust for the public. Improve. 
ments made by its directions orby its authority are its acts, andthe ulti 


mate responsibility, of course, should rest upon it. 


* But it is the prerogative of the state to be exempt from coercion 
by suit, except by its owa consent. This prerozative would amount to 


nothing if it does not protect the agents for improving highwavs which 
the state is compelled to employ. The remedy, therefore, for a conse- 
quential injury resulting trom the state’s action throug) its agents, if 


there be any, must be that, and that only, which the legislature shall 
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give. It does not exist atcommon law. Th» decisions to which we 
have reterred were made in view otf Magna Charta and the restriction 
to be found in the constitution of every state, that private property shall 
not be taken for public use without just compensation being made. But 
acts done in the proper exercis®: of governmental powers, and not 
directly encroaching upon private property, though their consequences 
may impair its use, are universally held not to be a taking within the 
meaning of the constitutional provision. They do not entitle the owner 
of such property to compensation from the state or its agents, or give 
him any right oraction. This is supported by an immense weight 
of authority. Those who are curious to see the decisions will find 
them collected in Cooley on Constitutional Limitations, page 542, and 
notes. 

“ The extremest qualification of the doctrine is to b>» found, perhaps, 
in Pumbpelly vo Green Biv Compiay, 13 Wall. 166, and in £ elon v. Bos- 
fon. Concord & Moutreal Relrard Co. SUN. He SO4 In those cases 
it was held that permanent flooding of private property may be re- 
garded as “taking.” In those cases there was a physical invasion of 
the realestate of the private owner and a practical ouster of his posses. 
sion. But in the present case there was no such invasion. No entry 
was made upon the piaintiffs’ lot. All that was done was to render, 


for a time, its use more inconvenient. 


“ The presen: constitution of Illinois took effect on the Sth of Au- 
vust, IS70, after the work ot constructing the tunnel has been substan- 
tially completed. It ordains that private property snall not be “taken 
or damaged” for public use without justcompensation. This is an ex- 
tension of the common provision for the protection of private property. 
But it has no application to this case, as was decided by the Supreme 
court of the state in Chicage v. Rumsey, recently decided, and reported 
in Chicago Legal News, Vol. X, p. 333. That case also decides that the 
city is not liable for consequential damages resulting from an improve. 
ment made in the street, the fee of which is in the city, provided the 
improvement had the sanction of the legislature. It also decides that 
LaSalle street is such a street,and declares that a recovery of such 
damages by an adjacent lot-holder has bern denied by the settled law 
of the siate up to the adoption of the present constitution. There 


would appear, therefore, to be little left in this case for controversy.” 

This case was decided in 1878. Inthe year 1883 the 
Supreme court of Illinois had before it the case of Aiguey 
v. City of Chicago, 102 Illinois, 64. This was an action to 


1S 
recover consequential damages for cutting off certain ac- 
cess to and from plaintiff’s property by the construction 
of a viaduct in a public street of the city. In that case 
three of the seven judges decided that the constitution of 
1870 made a change in the former rule of law, so as to 
permit a recovery for the consequential damages arising 
from a lawful work, where such a recovery could not 
have been had prior to that constitution. These three 
judges held, that the decisions of the Illinois Supreme 
court, which had beea rendered since the adoption of the 
constitution of 1870, and which denied a recovery for 
such consequential damages, were mere oiler dicta not 
binding, and that the law of Illinois, under the present 


constitution, is as follows: 


«The question then recurs, what additional cases did 
“the framers of the new constitution intend to provide for 
“which are not embraced in the old? While it is clear 
“that the present coostitution was intended to afford re- 
‘dress in a certain class of cases for which there was no 
“remedy under the old co astitutioa, yet we think it 
“equally clear that it was not intended to reach every 
“possible injury that might be occasioned by a public im- 
“provement. There are certain injuries which are neces- 
“sarily incident to the ownership of property in towns or 
“cites which directly impair the value of private property, 
“for which the law does not, and never has afforded any 
“relief... For instance, the building of a jail, police sta- 
“tion, or the like, will generally cause a direct deprecia- 
“ton in the value of neighboring property, yet that is 
“clearly a case of dimunum absgue tnjurta. So as to an 
{obstruction in a public street, if it does not practically 
«Saffect the use or enjoyment of neighboring property. 


-* and thereby impair its value, no action will lie. In all 
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“cases, to warrant a recovery, it must appear there has 
* been some direct physical disturbince of a right, either 
“ public or private, which the plaintiff eajoys in connec- 
“tion with his property, and which gives to it an addi- 
“tional valug, and that by reasoa of such disturbance he 
“has sustained a special damage with respect to his prop- 
“erty in excess of that sustained by the public generally. 
“In the absence of any statutory or coastitutional provis- 
“ions on the subject, the common law afforded redress in 
“all such cases, and we have no doubt it was the intention 
“of the framers of the present constitution to require 
“compensation to be mide in all cases where, but for 
“some legislative enactment, an action would lie by the 


“common law.” 


“ The English courts, in construing certain statutes 
4 5 


¢ 


‘ providing compensation for injuries occasioned by pub- 
“ lic improvements, in which the language is substantially 
“ the same as that in our present constitution, after a most 


“ thorough consideration of the question, lay down sub- 


- 


‘stantially the same rule here announced. Chamberlam 
“vy. West End R. R. Co., 2 Best and Smith, 605, rro E. 
‘C. L. R., 604 ¢d., 617; Beckeltv. Midland Ry. Co., L. 
*R., 1 C. P., 241; on Appeal, 3 C. P., 82; AleCarthy v. 
+ Metropolitan Board of Works, L. R.,7 C. P., 508.” 


¢ 


. 


° 


Three other judges of the court dissented and held that 
the Rignev case was a departure from the established 
law as laid down by the court in other decisions, and the 
remaining judge, who had the casting vote, decided as 
follows: 


‘It seems more reasonable, and consonant with the 
‘‘ spirit of our present constitution, to say that the owner 
«‘ of such lot holds the same endowed with the benefits 
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arising from being adjacent tothe street, subject to such 
inconvenience as may result from the use of the street 
as a highway by the public, and subject to the right of 


the public to improve the same as a highway, in any 


‘ ordinary and reasonable mode deemed wise and bene 


ficial to the public, by the proper public functionaries. 


‘It is not every change of grade made in a street, which 


may in effect impair the value of the lot in its vicinity, 


which is a violation of the right of the proprietor there- 


‘of. Such changes in the street as it may reasonably be 


‘supposed might be made for the improvement of the 


public highway, the purchaser of a lot upon a street 


‘must be assumed to have consented to when the pur- 


chase was made. The making of such changes is 
therefore no invasion of his right in that regard. But 
it cannot be assumed that the purchaser gave his assent 
to sudden and extraordinary changes in the grade of a 
public highway, such as it 1s unreasonable to suppose a 
purchaser at the trme of the original sale, or when he 
made improvements, would naturally anticipate might 
be required for the improvement of the public high- 


way.” 


The Rigney case, quoted above, is the leading case of 


[Illinois at the present time, and the opinion of the major- 


itv of the court has since been followed in other cases. 


The next case in point is Cv/y of Chicago v. The Union 


Building Assn, reported in the same volume, at page 379. 


This was an action to recover consequential damages to 


pr 


operty abutting upon LaSalle street, in the city of Chi- 


cago, by reason of the act of the city In vacating a por- 


tion of said street. The opinion of the court 1s a unani- 


mous one. After quoting with approval the extract from 
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the opinion in the Rigney case, first above printed, the 
court proceed as follows: 


“In the McCarthy case, thus approvingly referred to, 
« Lord Chelmsford, in stating the rule governing, said: 
«* The learned counsel for the defendant proposed the fol- 
“lowing rule as a guide to the decision of each case: 
« Where, by the construction of works authorized by the 
« legislature, there is a physical interference with a right, 
* whether public or private, which an owner of a house 


. 


. 


is entitled by law to make use of in connection with 


. 
A 


the house, and which gives it a marketable value apart 


e 
° 


from any particular use to which the owner may put it, 
“if the house, by reason of the works, is diminished in 
‘+ value, there arises a claim to compensation. I think the 
“rule as thus stated may be accepted, with this necessary 
* qualification: that where the right which the owner of 
“ the house is entitled to exercise, is one which he pos- 
“ sesses in common with the public, there must be some- 
“thing peculiar to the right in its connection with the 
« house, to distinguish it from that which is enjoyed by 
“the rest of the world.” See ro Eng. Rep., (Moak’s 
notes) 1. See, also, to like effect, Lyon v. Fishmonger’s 
Co., (t Appeal Cases, 662), 17 Eng. Rep., (Moak’s 
notes) 51. 

The court then considers the nature of the private right 
which a property owner has in the street upon which his 
property abuts, as distinguished from the right of the pub- 


lic generally, and sums up as follows: 


“As held in Aigney v. Chicago, supra, property hold- 
“ers bordering upon streets have, as an incident to their 
“ ownership of such property, a right of access by way 
“ of the streets, which cannot be taken away or materially 


impaired by the city without incurring legal liability to 
“the extent of the damages thereby occasioned, and to 
“this extent, perhaps, it may be said there is a special 
“trust (not shown in the present case to have been 
“ affected) in favor of adjcining property holders. at 
“an no other respect do the property owners or citizens 
“of the municipality have a right in the street other or 
different than that of the public generally.” 


o~ 
o 


The next case in point of order is Provision Co. v. 
Cily of Chicago, t1t Ul, 651. This was an action to re- 
cover damages to property by reason of access, to and 
from the same, having been cut off by the construction of 
the identical viaduct complained of in the case at bar. 
The point decided in the Provision Co. case 1s, that 
the railroad company which contributed towards the ex- 
pense of the construction of the viaduct did not thereby 
become jointly liable with the city as a tort feasor. The 
court held that the structure is a lawful one, and that an 
individual or corporation which aided financially in the 
construction was not guilty of a tort and liable for the 


damages done by the viaduct. 


Next follows the case of Cily of Chicago v. Mc Donough, 
112 Ill, 85. The only question raised in that case was, 
whether the court below had allowed the plaintiffs to re- 
cover for injuries done to the possession, they being 
owners simply of the reversion, and the court held that 
the evidence and the instructions were confined to dam- 
ages done to the reversionary interest. The gist of the 
action in the latter case was the obstruction of access to 
and from the property, and that the defendant carried 
away and converted to its own use a stone sidewalk in 
front of the property. 
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The last case, involving the liability of a municipality 
or damage to private property, by reason of the doing of 
a lawful act, is the case of Aast St. Louts v. O' Flynn, 
decided in 1887, and reported in 11g Ill., 200. In that 
case the municipality had vacated certain streets of the 
city in the vicinity of plaintiff’s property, but not the 
street upon which his property abutted. The jury found 
the property had been damaged by the vacation, and the 
city carried the case to the Supreme court on appeal. It 
was contended by the property owner that he was enti- 
tled to damages under the clause of the constitution here 
in question, and also under the following statutory pro- 
vision: “ When property is damaged by the vacating or 
“closing of any street or alley, the same shall be ascer- 
“tained and paid as provided by law.” The Supreme 
court decided that plaintiff’s damages were not such as to 
warrant a recovery. The access to, and egress from his 
lot were not affected by the vacating ordinance passed by 
the city, and the court held that the inconvenience that 
would be occasioned to plaintiff in going from the street 
in front of his house to a particular part of the city, on 
account of vacating and closing up certain streets and 
alleys in another block, was the same kind of damage 
that would be sustained by the public generally. 


The above are believed to be all the decisions of the 
Supreme court of Illinois rendered since the Rigney case, 
which involve the liability of a municipality for damage 
done to private property by reason of the performance of 
an act authorized by law. 


From the decisions above cited it will be observed that 
the Supreme court of Illinois has construed the consti- 
tutional provision in regard to damage done to private 


property, as allowing a recovery only where there is 
some “direct physical disturbance of a right which the 
“ plaintiff enjoys in connection with his property.” As the 
court hold in the Rigney case, “In the absence of any 
“ statutory or constitutional provisions on the subject, the 
‘“ common law afforded redress in all such cases, but we 
‘ have no doubt it was the intention of the framers of the 
“ present constitution to require compensation to be made 
“in all cases where, but for some legislative enactment, 


“an action would le by the common law.” 


The Supreme court of [Illinois follows the decisions of 
the English courts in their construction of the Land and 
Clauses Consolidation acts, requiring compensation to be 


made where property is “injuriously affected.” 


In the case of the Caledonia Railway Co. v. Ogilvy, 2 
Macqueen (31 Ap. Cases), page 229, the Lord Chancellor 
uses the following language: 7 

“ These acts of Parliament are, as unfortunately is too 
“often the case, loosely worded; but the construction that 
“is put upon this expression, ‘ injuriously affected,’ in the 
“ clauses in the act of Parliament which gives compensa- 
“tion for injuriously affected lands, certainly does not en- 
« title the owner of lands, which he alleges to be inju- 
«“ riously atlected, to any compensation in respect to any 
« act which, if done by the railway company without the 
« authority of Parliament, would not have entitled him to 
«“ bring an action against them. [purposely guard myself 
“in putting it in that way, because [ am far from admit- 
‘ting that he would have a right of compensation in some 
“ cases in which, if the act of Parliament had not passed, 
“there might have been not only an indictment, but a 


right of action. And the necessity of so guarding my- 


self is made apparent by one of the last cases quoted by 
“« Mr. Anderson, the case of Greas/ey v. Codling, which, ° 
“if the law be applicable to a ratlway, would certainly 
“ entitle everybody who is stopped for a minate while the 
“ gates are shut to an action for damages; because it 
* would be said, under the authority of that case, which I 
* think is a very correct decision, that where an act is 
« done, such as shutting gates across a public road, with- 
* out the authority of Parliament, that gives the parties a 
“right of action. If, therefore, the act of Parliament did 
“* not mean to exclude the right of compensation in some 
* cases, in which, if the act had not passed, there would 
* have been redress, every person who is stopped for a 
“moment while the gates of a railway are shut at a level 
** crossing, would be entitled to an action.” 

It may be considered as settled, therefore, that a recov- 
ery can be had in those cases only where, but for some 
legislative enactment, an action would lie by the com- 
mon law. Where the action lies, the mersure of 
damages is uniformly held to be, in the case of real prop- 
erty, the depreciation in the market value thereof, by rea- 
son of those elments of the act complained of, for which 
the plaintiff would be entitled to redress at common law. 
To put the rule in a different form, the word « damage ” 
in the present constitution of Illinois, has no greater effect 
than to remove the barrier interposed by law tothe recovery 
of damages for the consequential effects of a work author- 
ized by the state. As stated by this court in 77vauspor- 
tation Co. v. Chicago, supra, the reason for the rule that 
no recovery could be had for consequential damages from 
the construction of a work authorized by the state, rests 
upon the basis that neither the state nor municipalities, 


when acting as agents of the state, can be sued except by 
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consent of the state. In short, therefore, the new consti- 
tutional provision as to “damage,” simply gives the con- 
sent of the state to such suits being brought as would lie 
at common law, but for the constitutional inhibition re- 
ferred to. 

The question before the court in the case at bar ts, 
whether the different elements of damage for which the 
recovery was permitted in the court below, are authorized 
by the common law. 

The several counts of plaintiff's declaration are based, 
first, upon the allegation that the construction of the via- 
duct, and its subsequent raising, impaired the access to 
and egress from the property in question, and, second, that 
the effect of the viaduct, and its subsequent raising was to 
flood the premises and cast upon them dirt and dust. There 
was no evidence inthe case as to dirt and dust, and the 
only physical damage claimed arose from the flooding. 
This flooding, under the decisions of Illinois, constitutes 
a “taking,” and for that damage a recovery could have 
been had prior to the present constitution. The first alle- 
gation of damage is for a purely consequential one, and 
there can be no reasonable doubt, under the decisions of 
Illinois, that for consequential damages for cutting off or 
destroying the access to and from the property of plain- 
tiff, a recovery can be had under the present constitution. 
All of the Illinois decisions cited are cases where injury 
to the right of access of the plaintiff, to and from his 
property, was the damage for which compensation was 
claimed. In allowing a recovery for the destruction or 
impairment of the right which a_ private property owner 
has inthe access to and egress from his property, the 
Supreme court of Illinois has reached its limit. Conse- 


quential damages more remote than this have never been 


“— 


“v 


27 


allowed, but, as we have seen above, the court has ex- 
pressly refused to allow a recovery where the property 
has been damaged by reason of the property owner be- 
ing deprived of access or communication, other than the 
access to and from his lot. 


Plaintiff in error here contends that there was no authority 
in law for the court below to permit the jury to consider 
the damage done to the property by reason of public 
travel along 15th street being diverted from that portion 
of the street immediately in front of plaintiff’s property, 
and that the interruption of business and loss of profits 
upon the premises was not a proper element for the jury 
to consider in determining the damage done to the prop- 


erty by the viaduct. 


There are necessarily many features in the construction 
of a viaduct, in front of private property, which piainly 
fall within the rule of damnum absque injurta. A viaduct | 
in front of a man’s property is undoubtedly an unsightly 
object. Like the construction of a jail or a police station 
in a neigborhood, it doubtless aflects the value of the 
property unfavorably, because it is offensive to the taste, 
or fails to harmonize with the sense of the beautiful. But 
for such damage to the market value of the property the 
law affords no recovery. Again, the construction of a 
viaduct may, and does, cut off light and air, and in that 
way depreciate the market value of the property. Buta 
recovery could not be had in Illinois against a private in- 
dividual who thus cuts off his neighbor’s light and air, 
and as the action would not lie at common law against an 
individual, no recovery could be had against the city, 
under the present constitution, as construed by the 


Supreme court. 
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Grucst Vv. Leevynolds. 65 Ill.. 475. 


These and similar injuries done the property by the 


construction of the viaduct, which will readily occur to 


the court, are elements of damage for which the law does >» 
not, and never did, warrant a recovery. Hence it would 


seem plain that tle court below erred in_ permitting 
plaintiffs’ witnesses to testify. against the objection of de- 
fendant, as to the env/7re damage done through the con- 
struction of the improvement. The evidence was too 
broad, and the instruction of the court that the jury should 
award plaintiffs the depreciation in the market value of 
the property, caused by the construction of the improve- 
ment, without regard to the particular elements of dam- 


age which may have been done by such improvement, 


obviously permitted a recovery for some elements of dam- > 
age which are unwarranted in law. Particular complaint 


is made as to the recovery allowed for the alleged diver- 
sion of travel from plaintitls’ lot, and as to the evidence 
and instructions regarding the loss of business by plaintiffs’ 
tenant on the premises. The objections of plaintiff in 
error in these particulars are not mere technical points, 
but it is earnestly insisted that the bulk of the verdict 
rendered against the city, was based upon these improper 
! considerations. It was testified by Robert Law, the 


| tenant of the premises in question, and the principal wit- 


ae 


ness for plaintiffs, when asked to explain to the jury in. 
| what the damage done the property consisted, as fol- 
lows: 

“Q.. Now, in what, in your opinion, consists the dam- 
‘age; What is the cause of the injury which you think 
“was done to your property, to that property, by the 


“construction of the viaduct: 


: 


~9 

“A. People that used to go past my office, direct on 
“the level ground, would drop in and order coal. They 
“now go above me. I don’t know how much above; the 
* viaduct is nearly on a level with our chimney top on our 
‘office; we are down in the cellar. They won't go to 
“18th street bridge and go back again. Parties going 
“down with teams make it more objectionable now, be- 
“cause they can’t cross on 13th street and Stewart 
“avenue; they have to go back around by the bridge 
“again, and people won't go there, and they don’t go to 
“my office. Thal is the princtpal element of damage to 
‘the lot.” (Rec., 61. ) 


@ 
The court thus charged the jury upon this feature of 


the case: 


«The point made by the defendant simply is, as I re- 
«s member it, that if another thoroughfare had been opened 
‘‘and the public chose rather to take that other thorough- 
“fare than to go on this one, that is not an element of 


+ damage which the plaintiff could complain of. For in- 


‘stance, itis alleged that if they had built a bridge across 


«the river somewhere else, more accessible to the public, 


ra 
* 


that thereby the public would have gone that way. You 
‘are to sav from the testimony, in other words, whether 


a 
- 


the carrying of travel above this lot, so that the people 
“who might perhaps have ordered coal or something else 
“or transacted business with an occupant of a lot, if they 


“had passed right along on the surface of the lot, but 


‘carrying the travel above the surface of the lot, so that 


¢ 


‘they do not come in contact with the lot, has diverted 


business to such an extent from the lot as to impair its 


A 


‘market value, then you are to consider it as an element 


“ of damage.” 
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It will be seen, therefore, that the proposition is squarely 
presented, whethey there is a liability for damage done by 
reason of the city futhorities providing the public with a 
better thoroughfare, which resulted in their taking the 
new thoroughfare} whereby business was diverted from 
this particular piece of property. There is no question 
but that the market value of the property was damaged 
from this cause, and there can be little doubt but that this 
constituted the main element of damage; but we insist 
that 1t is not such an element of damage as would warrant 
a recovery at common law. The question is, really, a 
very old one. It was elaborately discussed and decided 
in the leading case, Charles Niver Bridge v. Warren 


River Bridge, 7 Pickering, 344. 


Among the opinions delivered in that case was that of 
PARKER, C. J., as follows: 

“Tt is the right and duty of all governments, especially 
‘those over new countries, to facilitate the intercourse of 
“ business between its subjects by opening new roads and 
“constructing new avenues as the population, and the 
“consequent demands for such improvements, shall in- 
“crease. In doing this it will often happen, that estates 
“upon old roads are diminished in value; that the seat of 
‘business may be transferred from one town or village 
‘“toanother; inns and stores, erected with a view to the 
“travel or business as it exists, may become deserted and 
‘of litth value; but the proprietors would have no 
“claim upon the government for redress, for it is ne- 
‘“cessarily one of the contingencies upon which property 
“is acquired, and held, that it is liable to be impaired by 
“events of this kind. 


“The whole history and policy of this country, from_ its 
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‘first settlement, furnish instances of changes and im- 
“ provements, the effect of which has been to transfer the 
“ adventitious value of real estate in one town, resulting 
“from its favorable position for trade, to another, which 
“by alteration of roads, erection of bridges, or more 
“recent interior settlements, has taken its place as a 
“thoroughfare, or as a place of transit or deposit for ar- 
“ticles of merchandise. Losses of this kind never have 
“been, and probably never will be compensated; nor can 
“ compensation be reasonably expected by the sufferers, 
“anv more than by the dealers in any branch of trade or 
“in any mercantile employment, who find their profits 
“and emoluments diminished and sometimes destroyed 
“by the change of fashion, or by new inventions for car- 
“rying on the same branch of business in acheaper and 
“more acceptable manner. Such losses are the effect 
“of the general system of legislation upon subjects of 
“this nature, adopted in the early part of our history 
“and subsequently practiced through all the changes of 
“government; so that property is in fact held upon a 
“tenure which admits of its deterioration in value from 
«causes of this kind.” 

The case of //vde Park v. Dunham, decided in 1877, 
reported in 85 Ill., 569, was a condemnation case where 
damages were claimed for property not taken for the 
widening of a street, but injuriously affected because of 
the new street being made a more attractive thoroughfare 
than the street upon which the property, claimed to be 
damaged, was situated. The court hold that this is a 
damage for which there can be no recovery, and use the 
following language: 

+ The corporate authorities of Hyde Park are vested 


“ with complete control, as is every other municipal cor- 
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“ poration, over its streets. They may contract or widen 
“them whenever, in their opinion, the public good. shal 
“so require. Property owners purchase and hold sub- 
“ject to these powers, and they have no vested right to 
“deny the widening, contracting or otherwise improving 
‘any street. The damage which they may sustain in 
«¢ consequence of the exercise of such powers, where their 
“ property is neither taken nor directiy injured thereby, ts 
“too remote and contingent to be susceptible of accurate 
“computation; and if, for every such damage, compensa- 
“tion must be made, public improvements will become 
“so burdensome as to be beyond the capacity of muni- 
“cipal corporations to bear. <All city and village prop- 
“erty is constantly liable to changes in values by reason 
‘of changes in centers of trade, and even by reason of 
“changes in the judgments and prejudices of the citizens, 
“and these may be, and oftentimes are, controlled or 
“largely affected by public improvements being made of 
“a more convenient and attractive character in the one 
“Jocality than in the other; but for such damage it has 
“never been attempted to make compensation, and we 
“are unable to perceive any practicable way by which it 


“could be done.” 


This decision, it will be noted, is made under the pres- 
ent constitution of the state, and considers the nature of 
the damages contemplated, in the eminent domain law of 
the state, by the word “damage.” 

In the case of Avckel/ v. Metropolitan Railway Co., L. 
R. 2 H. L. Eng. & Trish App., 175, 193, the Lord Chan- 
cellor held as follows: 

‘ Upon the 16th section of the railway clauses’ act. 


“which does apply to this case, his damage was not of 
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“such a nature as to entitle him to compensation; the in- 
“ terruption of persons who would have resorted to his 
« house, but for the obstruction of the highway being a 
“ consequential injury to the plaintiff in error, too remote 
“ to be within the provisions of that section.” 


In the same case Lord CRANWORTH arrived at the same 
conclusion, and held: 


“« The very existence of a railroad must cause loss to 


' many persons in its neighborhood. Every inn or post- 


“ing house, at which post horses were kept, suffered, as is 
“ well known, grievous loss by the first establishment of a 
“railroad in its neighborhood; in fact, the business of such 
‘a house was often utterly destroyed. ° But it was never 
“contemplated that this was an injury to the house, under 
“the sixth section, for which compensation could be de- 
“ manded. The house sustained no injury, though the pro- 
“fits of the occupier were diminished or destroyed. Such 
“a claim, if sustainable, would admit of no limit. The 
“railroad would, it is true, affect the custom of posting 
« houses near to it, but it would, or might, diminish the 
“ quantity of posting to an almost indefinite extent, and | 
“can discover no limit to the claims which, on the doc- 
“ trine asserted, might be successfully made.” 


To the same effect also is Avng v. London Dock Co., § 


Ad. & E. Reports, 163. 


It will be remembered that plaintiff’s property fs situated 
on two thoroughfares of the city, Lumber street and 18th 
street. No change was made in Lumber street, except a 
slight raising of the grade of some three feet. As this 
raise in grade did not bring the street above the grade as 
fixed by ordinance, prior to the constitution of 1870, the 
court very properly held that there could be no recovery 


by reason thereof. The diversion of public travel com- 
plained of, arose in this way. Before the construction of 
the viaduct, the public, in passing from the west division 
of the city to the south division, or vice versa, would cross 
rth street bridge if they were within, say two blocks 
north or south of 18th street. The next nearest bridges 
being four blocks distant on each side, it may be assumed 
that the 18th street bridge would be crossed by those 
within two blocks of 18th street. Then those people, for 
example, crossing from the west division to the south 
division, would vroceed east towards the river until they 
reached Lumber street, or some other street intersecting 
tSth street, and turning on such street to Sth street, 
would pass plaintitf’s lot and then cross the bridge to the 
south division. In order that they might reach the bridge 
it was always necessary that they should cross at grade 
the railroad tracks intersecting r5th street and the parallel 
streets. The result of the viaduct, therefore, was that 
people desiring to cross Sth street bridge no longer 
travel east, say to Lumber street, and there turn to 
iSth street, cross the bridge. Such a course involves 
crossing the railroad tracks at grade. In preference to 
this, the public now prefers the viaduct over the railroad 
tracks, which gives them a safer and more convenient 
access between the two divisions of the city. It is entirely 
practical now, as before, for the public to go east to 
Lumber street, crossing the railroad tracks at grade, and 
there turning to reach the bridge at Sth street by the 
approach in front of plaintitf’s lot, which is at the same 
incline as before. But the viaduct isa safer and a more 


convenient method of reaching the bridge: hence it is 


preferred by the public. and in consequence the tide of 


travel is diverted from immediately in front of plaintiff's 


hot. 
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It is apparent that a like diversion of the travel from 
in front of plaintiff's lot would’ be caused by any act of 
the municipality in providing a better passage way on 
the opposite side of rSth street. I[f the city had con- 
structed instead of the viaduct a better sidewalk, on the 
north side of 18th street than on the south side, travel 
would likewise be diverted. The erection of a few addi- 
tional lamp posts on the north side of the street would 
have, to some extent, the same effect. More attractive 
shops on the north side of the street would influence 
travel to that portion of the thoroughfare. The estab- 
lishment of another coal vard opposite the plaintiff’s lot, 
with cheaper prices for the commodity, would unques- 
tionably divert trade from plaintiff’s property. - All of 
these cases are instances of diversion of travel of the 
same kind as that for which the plaintiffs were permitted 
to recover in the court below. Let us suppose that the 
city had constructed the viaduct eatirely oa the private 
property on the north side of r8th street, and had left 
1Sth street precisely in its original condition. The public 
would then have the choice of crossing the railroad tracks 
at grade upon Sth street, or of crossing by way of a 
viaduct. There can be no question but that travel would 
then be diverted almost entirely from 18th street, and 
would cross between the west and south divisions of the 


city by way of the viaduct erected on the private prop- 


erty, and there would be precisely the same diversion of 


travel complained of in this case. The public would be 
afforded by the municiptl authorities with a better thor- 
oughfare, and would consequently desert the street upon 
which plaintiff's lot abuts. Can it be contended for a 
moment that a recovery could be had in that case for the 
diversion of travel? Yet the two cases are identical in 
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principle. It is true that in the case at bar travel is not 
only diverted, but plaintiff’s access to and egress from his 
lot is somewhat impaired. Bat it ts not disputed that for 
this effect of the viaduct he is entitled to recover. It is 
insisted, however, that for the other element of damage, 
namely, the diversion of travel, he is no more entitled to 
a recovery than if the travel were diverted by reason of 
a viaduct placed on private property. ‘Take another illus- 
tration. Suppose that the city, in the exercise of its dis- 
cretionary power to bridge the Chicago river, should con- 
struct a bridge at the next street parallel to 18th street 
of the improved type, a double-track bridge operated by 
steam power. There can be no doubt but that public 
travel between the two divisions of the city would seek 
the new bridge, of larger size and more quickly turned 
after the passage of vessels, than the old bridge at 18th 
street. The bulk of the travel across the bridge at 
iSth street would, therefore be diverted. The market 
value of plaintiff’s property would then be diminished. 
Yet, under the doctrine of //yde Park v. Dunham, supra, 
there can be no question of liability on the part of the 
municipal authorities for such a diversion of travel. Itis 
understood that the city authorities, under the plenary 
power concerning bridges, might abandon 18th street 
bridge, or fail to appropriate money for its operation, or 
remove it to some other point, if such removal was _re- 
quired by the interests of navigation, or might conclude 
not to rebuild or replace’ the bridge in case the same were 
destroyed, and that plaintiffs would be without redress. 

Goodrich v. City of Chicago, 20 Ill., 447. IL Dillon’s 
Mun. Corps., (Third Ed.) Sec. 836. 

In such a case as that just mentioned, the market value 


of plaintiff's lot would be diminished to a very great ex- 
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tent. Yet, upon what legal ground could there be 
arecovery? Instances might be multiplied, ad snfinttum, 
of a diversion of travel, from in front of plaintiff’s lot, by 
the city providing better and more convenient methods of 
communication between different sections of the city, or 
by a variety of other causes. But it is believed that no 
case can be found in this state where a recovery has ever 
been permitted upon such a basis. A striking illustration 
of this character of injury is shown in the recent removal 
of the site of the Board of Trade of Chicago. This great 
commercial body required in the neighborhood of its hall 
a large number of offices, which were rented to its mem- 
bers and those doing business with them. When it was 
determined by this body to erect a building of its own, 
and to remove from its former headquarters, the city 
council vacated a portion of LaSalle street to enable them 
to obtain sufficient ground upon which to erect their 
building. The owners of the building formally occupied 
by them, sought to enjoin this vacation of LaSalle street, 
but were defeated in the case of Union Building Ass'n v. 
Chicago, heretofore cited. Subsequently the owner of an 
office building in the neighborhood of the former location 
of the board of trade, perceived that the rental value of 
his building would be greatly diminished by the removal 
of the board of trade from his neighborhood, and sought 
to enjoin the vacation of the street, and to thus defeat the 
removal; but his bill was dismissed, and the decree was 
affirmed in the case of Afesing v. Scott, 107 Ill, 600, 
Such examples of the diminution or enhancement of the 
value of property in large cities are constantly occuring. 
They constitute, when values are lowered, real pecuniary 
losses, but such losses are incident to the ownership of 
property in cities, and are strictly damnum absque injurta. 
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Suppose that this suit was an action by the tenant, 
Law, and was brought, not against the municipality, but 
against a private individual, upon the ground that such in- 
dividual diverted travel or trade from Law’s place. As- 
sume that this diversion arose because the defendant af- 
ferded a more convenient access to his place of business, 
or greater facilities to intending purchasers. Would the 
tenant, Law, be entitled to recover against such an individ- 
ual? If a recovery could not be had in such a case, how 
can it be claimed that a recovery may be had against the 
city by reason of trade or travel being diverted from the 
premises by reason of better facilities for public travel be- 
ing given to the people? 

Consider for a moment, the result of holding munici- 
palities liable fer the loss in value of property by reason 
of the public being afforded an improved method of intra- 
mural communication, No improvement could be made 
in any street; 00 new pavement put down; no new side- 
walk laid; no lamp-posts erected, without giving one 
thoroughfare the advantage over another, and thus di- 
verting, to some extent, the public travel to the improved 
thoroughfare. To say that such improvements warrant 
a recovery for the diversion of travel thus occasioned, 1s 
to paralyze all municipal progress; yet a recovery was 
permitted in the court below upon just this theory. The 
court, in its charge, told the jury that the claim made by 
the defendant was, that if another thoroughfare had been 
established and the public chose rather to take that other 
thoroughfare than to go on 18th street; that the defend- 
ant claimed that this was not an element of damage which 
could be complained of, and the court then proceeded to 
reject this proposition and to instruct the jury to consider 


such diversion of travel as an element of damage, 
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We come to the consideration of the evidence and the 
instructions of the court in regard to loss of business or 
protits of the plaintiff's tenant. Against the objection of 
the defendant, the tenant and joint owner, Robert Law, 
was permitted to testify as to the damage done by the 
viaduct to the trade conducted upon the property, and to 
show that his sales of coal were not twenty per cent. of 
what they were before the viaduct was built. In other 
words, that since the construction of the viaduct he had 
not done one-fifth of the business that he had done before. 
Upon this point the court instructed the juty that they 
should consider, “ that not so many orders are taken in 
“for coal at the office there, and not so large a business 
«of distributing coal from that point has been done.” 

At the time this case was tried it was believed by the 
defendant that evidence of this character was not compe- 
tent under the decision of the Supreme court of Illinois, 
because it was foo speculative, vague and uncertain to 
serve as a proper element in determining the amount of 
damage. The Supreme court had then decided the cases, 
City of Chicago v. Hucnerbein, 85 Mll., 594, and Booker 
v. Railway Co. vor Ill, 333. The former was an 
action of case to recover damages for flooding certain 
land. The court below admitted evidence as to the prof- 
its that might have been made upon the land, but for the 
act of the city in causing the same to be overflowed. 
The Supreme court held as follows: 

« The rule for the assessment of damages was wrong. 
‘In cases of this character the true measure is the fair 
« rental value of the ground which was overflowed, and 
“ not the possible, or even the probable, profits that might 
“have been made had the land not been overflowed. 
“ Such damages are too remote and speculative, depend- 
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“ ing on too large a variety of contingencies which might 


‘ never have happened.” 


The latter case cited was a proceeding to condemn the 


right of way for a railroad, and the court held that evi- 


dence as to the profits upon the produce of the soil was 


uncertain, and could not be depended upon as a measure 


of damages. Since the trial of the case at bar, the Su- 


preme court of [Illinois has finally settled the doctrine in 


this state, that evidence of this character is improper, and 


should not be allowed. The case of Aaddwery Co. v. 


Wa/sh, was published in the [Illinois Reports after the judg- 


ment in this case, and will be found in 106 Ill., 253. That 


case was a proceeding, under the Eminent Domain Act, 


to condemn property for a railroad depot. The court 


there held as follows: 


‘There can be no plainer proposition thao the cash 
value of the property condemned was the sum appellee 
was entitled to recover as damages. All legitimate evi- 
dence tending to establish that sum was proper, and all 
evidence that tended to enhance the damages above, or 


reduce them below that sum, was Hlegitim ite and im- 


+ proper. The in quiry should have been contined to the 
‘market value of the property, evd a// evidence of the 


‘amount of business that was or could be done in it, or 


the probable profits arising therefrom, wes smproper, 
and should have been rejected. Tae purposes for which 
it was used and designed, its location and advantages as 
to situation, were proper matters of consideration by 
the jury; but the profits of the business of the past, 
and conjectural profits for the future, were too specula- 


tive and uncertain upon which to asscertain the market 


‘or cash value of the property. Tae question was, not 


the value of the property for a short term of years, but 


™ 
: 
; 
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“the entire property, and its value. Here evidence was 
‘ admitted to show the sales of liquor in the saloon each 
‘each day, and the profits accruing from these sales. 
* Such sales depend so largely on varying circumstances 
“that the damages are purely speculative. Whether 
“there shall be licenses granted to keep saloons in the 
“ municipality is contingent, and wholly uncertain. No 
“ one can say that when appellee’s license expires, he or 
“others can procure another for years, if ever, after- 
“wards. That all depends upon the discretion of the 
“ municipal authorities. Again, one person can do a 
“ greatly larger business in the same calling, at the same 
“ place, and under the same circumstances, than another. 
“ It may be that appellee could, in that saloon, do double 
“the amount of business that any other person could do. 
« Such considerations are purely contingent, and altogether 
“ speculative, and cannot form the basis for fixing the 
* price of the property, and its market value was the 
« question involved, and which the jury were required to 
“tind. That was the measure of the damages they were 


‘“ to assess.” 


«The question as to the number of guests that stopped 
“at the house daily, was of the same character. That 


s 


a 


depended upon a great number of contingencies. As 
‘one witness answered, the house was sometimes full, 


‘and sometimes it was not.” 


In the case of Aas/read Co., v. Dresel, decided still later, 
and reported in rro Ill., 89, an Eminent Domain case, the 
court held the following instruction to be correct: “ The 
“jury are instructed that there can be no recovery for 
“loss of business or loss of profits.” In the most recent 
case decided, De Buol v. Railway Co., 111 Ill., 499, also 
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an Eminent Domain case, the court approved! the follow- 
ing instruction: | ’ 

« The jury are instructed that in estimating the com- 
“pensation to the defendant, Scheller, they ; should not 
“take into consideration the profits, past, prefent or fu- 
‘ture, of the business of said defendant as a wine manu- 
“facturer, but the jury should disregard all testimony 
“ with regard to such profits, as the same, in law, form no 
“ part of the compensation to which said defendant is en- 
“ titled in this case.” 


It is the unquestioned law of the state of Illinois, that 
upon an action for taking or damaging private property, 
evidence as to the business done upon the premises is not 
a proper element to consider in determing the effect upon 
the market value of the property. Plaintiff’s tenant was 
allowed to testify that he did not sell one-fifth as much 
coal since the construction of the viaduct as before. The 
jury were told by the court to consider this evidence in 
determining to what extent the market value of the prem- 
ises had been affected by the viaduct. It must be ap- 
parent that such evidence is entirely too speculative to 
serve as a criterion for the effect of the viaduct upon the 
market value of the reversionary interest of plaintiffs. 
Whether, during the period of time immediately after the 
construction of this public improvement the temperature 
averaged lower or higher than before the improvement 
does not appear. Whether plaintiff’s tenant had joined 
the coal combination, or “trust” before or after the con- 
struction of the viaduct and when he raised his 
prices; whether a larger number of coal dealers were in 
business in Chicago after 1879 than before; whether the 


quality of the coal for sale by Law was as good after as 
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before; whether there was a general increase or decrease 
in the consumption of the particular kind of coal sold by 
him; none of these things appear. But the jury were 
told to consider the fact, that the sales of coal by Law 
upon the premises was less than one-fifth of the sales 
made before the viaduct was constructed, as a criterion 
by which to measure the diminution in the market value 
of the reversionary estate. 


Suppose that this aciion was in the name of the tenant, 
Law, to recover for the loss of business. It is clear that 
under the decisions he could not recover, for the reason that 
such damage is of too uncertain and speculative a char- 
acter. A fortiori’ evidence of this character can not be 
admitted as a criterion of the effect of the viaduct upon 
the market value of the reversionary interest in the lot. As 
a recovery can not be had in Illinois, under the decisions 
of that state, for the loss of business or profits caused by 
the doing of a jawful act, it certainly follows that no re- 
covery is warranted for any diminution in the market 
value of the property, which is caused by such business or 
profits being lost through said improvement. This ele- 
ment of damage is too vague and speculative and the ob- 
jections to its consideration are clearly no less emphatic 
when it is used as a standard, or guage by which to meas- 
ure the effect upon the market value of the realty. 


It is entirely within bounds to say that the new consti- 
tutional provision in regard to “ damage” to private prop- 
erty has proved a most serious obstacle to municipal im- 
provements. The City of Chicago is the great railroad 
centre of the country. All the companies enter the city at 
grade. As a result, the municipality is intersected and 
crossed in every direction by steam railroads. ‘lhe de- 
mands for better and safer communication between difler- 
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ent parts of the city, and for relief from the difficulties 
and danger always incident to crossing railroad tracks at 
grade, are becoming daily more pressing and urgent. No 
relief is practicable, except by the construction of viaducts 
in the public highways over these tracks. The cost of 
the viaducts, with their approaches, is but a trifle as com- 
pared with the incidental damages claimed by the prop- 
erty owners. ‘To the amount of such damages there ap- 
pears to be no limit. New ailments and new grievances 
have sprung into existence which were never before 
imagined, and it is wonderful to contemplate the variety 
and multiplicity of damages which a public improvement 
can now bring into existence. The sound policy of the 
old rule, that a private property-owner holds hss property 
subject to any consequential damages that may arise from 
the erection on the public highway of a lawful structure, 
is constantly being vindicated.  [t is doubtful if a consti- 
tutional convention could now be convenea in the State of 
Illinois which would again incorporate in the organic law 
the provision in regard to indirect damage to private 
property so far as the same is caused by public improve- 
ments. Under the old rules of law the streets of Chicago 
were raised from the marsh some fifteen or eighteen feet, 
with no great financial expenditure by the city. It would 
be a curious problem to inquire how such a feat could be 
now accomplished without the financial ruin of the 
municipality. The indirect damages to property-owners 
by the raise in grade of the streets would, under the pres- 
ent constitution, financially swamp the city. This consti- 
tutional provision is a tremendous handicap upon every 
municipal improvement of the public highways. It par- 
ticularly affects the construction of viaducts over railroad 


tracks which cross the streets of the city, and Chicago is 
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struggling to-day in its endeavor to improve its street 
facilities, and, at the same time, meet the demands of the 
owners of the property which is claimed to be injured by 
such public improvements. 


It is, therefore, of vital importance to the public at 
large that the courts shall closely and strictly confine the 
claim of property-owners to those elements of damage 
for which a recovery could have been had at common 
law: In the case at bar, it is submitted that a_ recovery 
was permitted for elements of damage for which the 
claimant could not have recovered if the viaduct, instead 
of being a great public improvement, authorized by the 
law of the state, had been a private and unauthorized 
structure. | 

Respectfully submitted. 

FREDERICK S. WINSTON, 
Attorney for Plaintiff in Error. 

Joun W. GREEN, 

Haynes & EAsLey, 

Of Counsel. 
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Brief and Argument for Defendants in Error. 


STATEMENT OF CASE. 


This is a suit brought originally by Moses Taylor 
against the City of Chicago for damages to his property 
by the building of a viaduct in 18th street in front 
of his property, and by the subsequent raising of the via- 
duct and the approach to it. 

The death of plaintiff was subsequently suggested and 


his executors substituted as parties. 


Several counts were filed, and the defendant filed a 
plea of general issue, which was allowed to stand to all 
of them. (Rec., 16334.) 


The plaintiff alleged in his declaration that the prem- 
ises had thereon certain improvements, buildings, etc., for 
handling and storing coal and for wharfing and dock pur- 
poses, and that by the construction of the viaduct access 
to 8th street was cut off, and the water turned off 
onto the premises, thereby flooding them and rendering 
them practically useless for wharting purposes and for the 
purpose of carrying on the business of handling and stor- 
ing coal, stone, or other materials, thereby depreciating 
the value of the propery. (Rec., 23-26.) 

The declaration sets forth particularly the situation and 
surroundings of the property, and the damages which he 
claimed. 

It appears by the evidence that the effect of the con- 
struction was to render the property less accessible 
from 18th street, and access to the street from the 
property more difficult, thereby impairing the market 
value of the property. : 

It appears that the old street (18th street) was in 
effect destroyed by the viaduct; abutments and piers were 
erected in it and the roadway raised some twenty feet 
aboye the old street level. This roadway occupied the 
greater portion of the street, leaving an approach along 
the property twenty-two feet in width, so that instead 
of having a frontage upon a street sixty-six feet in width, 
the effect of the construction was to give the property a 
frontage upon an inclined plane of twenty-two feet in width, 
and remove the main thoroughfare away from plaintiff's 
property and raise it to sucha height as to make it prac- 
tically useless so far as access to and from the property 


was concerned. 


The case was tried before a jury anda verdict rendered 
for $6,800. 
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Upon the trial there was no dispute as to the possession 
and title of the plaintiff.. The point in issue was whether 
the plaintiff had sustained damages, and if so, how much: 
Upon the part of the plaintiff witnesses were called, who 
testified that the property had been materially damaged 
by the construction of the viaduct, and, as experts, testified 
to the amount of such damages. As is usual in such 
cases, they vary in their estimates of the damages sus- 
tained, fixing them from forty to sixty per cent. of the 
value of the property. Upon the part of the defendant 
real estate dealers were called, as experts, who testified 
in substance that the property had not been damaged by 
the improvement. 


This conflicting testimony was commented upon by the 
court in its instructions, and the questions fairly submitted 
to the jury, whether or not the plaintiff had sustained dam- 
ages, and if so, in what amount. 


Having the witnesses before them and aided and in- 
structed by the court, the jury, upon consideration, ar- 
rived at the conclusion that the property had been dam- 
aged, and rendered their verdict accordingly, giving to 
the plaintiff less than the amount stated by any one of the 
plaintiff's witnesses. 


The defendant entered a motion for a new trial in the 
case, which was argued and overruled. 


The grounds stated for the new trial are contained in 
the motion embodied in the record, and we assume will 
be the reasons urged in this court why this case should be 
reversed. We have not as yet been favored with the 
brief of counsel for plaintiff in error, and shall, therefore, 
argue the case upon this assumption, as we are not ad- 
vised by the printed record what errors are assigned. 


BRIEF AND ARGUMENT. 


The constitution of Illinois provides that “ private prop- 
“ erty shall not be taken or damaged for public use with- 
“ out just compensation. Such compensation, when not 
“ made by the state, shall be ascertained by a jury as shall 
“be prescribed by-law.” 
Constitution of 1870, Art. 2, Sec. 12. 


The legislature of Illinois, under this provision of the con- 
stitution, has provided one way for ascertaining such com- 
pensation. The Eminent Domain Act, Sec. 1, repeats the 
language of the constitution, that private property shall not 
be taken or damaged for public use without just compen- 
sation, and then provides for the manner of ascertaining 
the value of the property taken for public use, or the 
damage to property not actually taken. 

Therefore, under the constitution and laws of Illinois 
the plaintiff was not limited in his damages to the actual 
physical injury to his property, but was entitled to all 
damages resulting to his property by the construction of 
this viaduct, and this damage not having been ascertained 
by condemnation proceedings under the statute, the plain- 
tiff was entitled to recover in a suit against the city. 

In the case of Aguey v. City of Chicago, 102 Ill, 64, 
this constitutional provision was construed by the Supreme 
court of Illinois. That case was also for damages by rea- 
son of the construction of a viaduct. There was no direct 
physical injury done to the premises of the plaintiff in that 
case, but the grvavamen of the plaintifl’s complaint was 
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that the defendant, the City, in cutting off his communi- 
cation with certain streets, had deprived him of the public 
right which he enjoyed in connection with the premises, 
and thereby inflicted upon him an injury in excess of that 
shared by him with the public generally. The court says 
that in the absence of any constitutional provision on the 
subject it would be competent for the legislature to au- 
thorize the taking or damaging of private property for 
public use, and that the owner would be without redress 
so far as any common law remedy is concerned. But the 
court, in construing this constitutional provision in 
connection with the provisions in the former con- 
stitutions of the state, holds that it was intended 
to afford redress in that class ot cases, in which 
there was no remedy under the old constitutions, and re- 
gard the addition of the words “ or damaged” in the con- 
stitution as having been inserted for the very purpose of 
allowing damages beyond those caused by direct physical 
injury to the property. This case reviews the authorities 
in Illinois up to the time of its decision, and clearly settles 
the law in regard to the measure of damages in this case. 
It is such a construction of our constitution and laws as 
will be regarded by this court. 


This construction of our court is supported by the de- 
cisions of the English courts in construing statutes pro- 
viding for compensation for injuries where the property 
was “injuriously affected,” which words they construe 
as synonymous with the word “ damaged.” These cases 
are cited and relied upon by our court. 

See Chamberlin v. West End London Raii- 
way Co.,2 Best & Smith, 605, 110 E. C. 
L. R., 604. 
Beckitt v. Midland Ratlway Co., L. R. 1 
C. P., 241. On appeal 3 C. P., 82. 
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McCarthy v. Metropolitan Board of Works, 
L.R., 7 C. P., 508. 

Hall v. Mayor of Bristol, L. R., 2 C. P., 
322. 

East and West India Docks Co., v. Gattke, 
3 McN. & G., 155. 


This construction has also been adopted in other cases 
in Illinois. 
C.d W.7. R. R. Co. v. Ayres, 106 Ill, 
SII. 
’ City of Pekin v. Brereton, 67 Ml., 477: 
C.f £./. Rk. PR. v. Loeb, 118 Ill., 203. 


I. 


It is claimed by plaintiff in error that the court ad- 
mitted improper evidence on behalf of plaintiffs below 
against the objection of defendant below. The evidence 


complained of may properly be considered under three 
heads. 


1. Evidence as to the value of improvements upon the 
land.., 


2. Damage caused by water flowing on to the 
premises. 


3. Evidence as to the effect upon the business con- 
ducted upon said premises. 


1. It appears by the evidence of Robert Law (Rec., 50), 
that the improvements were owned in the same propor- 


tion as the land and by the same owners. They were 
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erected and used for the purpose of carrying on upon the 
premises a coal business, and it appears from the evidence 
that owing to the location and surroundings of the prem- 
ises, and the fact that they were upon the river having 
dockage, they were peculiarly adapted to the coal busi- 
ness, or to some similar business requiring dockage and 
the handling of heavy material. 


The improvements were a part of the real estate, .and 
in ascertaining the value of the real estate the value of 
these improvements were properly and necessarily con- 
sidered. : 


The Supreme court of Illinois has frequently held that 
the value of the improvements is a proper element in 
the consideration of damages. 


DeBoul vy. F.-& M. R. R. Co., 111 Tih, 
499. 

Village of Hyde Park v. Washington Ice 
Co., 117 Iil., 233. 

Chicago & Evanston R. R. Co. v. Dresel, 
110 Ill., 89. 

L.S. & M.S. Ry. v7 C. & W. 7. Ry., too 
Ill., 21. 


These cases establish the rule that not only may the 
value of the improvements be considered in estimating the 
damages, but they go further and hold that where the 
property is adapted to a special use, or is occupied and 
used for a special purpose or business, that evidence of its 
value or that business or purpose may be offered and 
compensation allowed accordingly. 

The property in question was shown to be peculiarly 
adapted to the coal business; the improvements were 
erected for that purpose and were an important elment in 
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the value of the property. Plaintiff did not ask for the value 
of the improvements, but for the depreciation in value of 
the whole property, of which the improvements formed a 
part, by the erection of the viaduct. 


See also 
Si L. F &S. RB. BR. v. Kirby, 104 Ill, 


345: 
Fohnson v. F. & M. R. R., 111 Ul, 413. 


In the first cases the property was used as a training 
track, and the court held that the plaintiff should be com- 


pensated for the loss to him. 


In the second case the land had a special value for 
railroad purposes beyond its market value. The court 
held that the plaintiff could recover such value. 


2. Thedamage caused by the flooding of the premises 
of the plaintiff was a proper element in this action in 
ascertaining the damage sustained by the plaintiff. 

The cases already cited are broad enough to cover this 
element, but this question has been expressly decided by 
our Supreme court. 

Nevins v. City of Peorra, 41 IUll., 503. 

T. W. & W. Ry. Co. v. Morrison, 71 Mil., 
616. 

City of Aurora v. Reid, §7 Mil., 29. 


The same question has also been considered by this 
court, in construing the provision of the constitution of 
Wisconsin, in which the language is that “ the property 
“of any person shall’ not be taken for public use without 
«‘ just compensation therefor.” In that case the argument 
for the defendant was that there was no taking of the land 
within the meaning of the constitutional provision, but 
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that the damage was a consequential result of such use of 
a navigable stream as the government had a right to for 
the improvement of its navigation. This court in re- 
ferring to this provision, say: 

“Tt would be a very curious and unsatisfactory result 
“if in construing a provision of constitutional law, always 
“ understood to have been adopted for protection and secu- 
‘‘ rity to the rights of the individual as against the govern- 
‘** ment, and which has received the commendation of jurists, 
“‘ statesmen and commentators as placing the just principles 
“ of the common law on that subject beyond the power of 
‘“ ordinary legislation to change or control them,‘it shall be 
‘held that if the government refrains from the absolute 
“ conversion of real property to the uses of the public, it 
“can destroy its value entirely, can inflict irreparable and 
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“ permanent injury to any extent, can, in effect, subject it 
“ to total destruction without making any compensation, be- 
‘¢ cause, in the narrowest sense of that word it is not taken 
‘for the public use. Such a construction would pervert 
“the constitutional provision into a restriction upon the 
“ rights of the citizen, as those rights stood at the common 
“ law, instead of the government, and makeit an authority 
“ for invasion of private right under the pretext of the pub- 
“ lic good, which had no warrant in the laws or practices of 
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“ our ancestors.” 


Pumpelly v. Green Bay Co., 13 Wall., 166. 


And so to say in this case, under a constitutional pro- 
vision which declares that private property shall not be 
taken or damaged without just compensation, that the plain- 
tiff cannot recover for damages caused by water, the effect 
of which may be to destroy entirely the beneficial use - 
and enjoyment of his property, would be to disregard the 
spirit of the constitutional provision, and might in effect 
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deprive the citizen of all remedy for a total destruction of 
his property, if it should happen that the damage caused 
by the flooding of his premises should render it unfit for 
occupation. 


3. Another ground of complaint was the admission of 
evidence as to the effect upon the business carried on 
upon the premises. 


The court will notice that plaintiff did not seek to re- 
cover for profits which might have been earned in that 
business, but the evidence was introduced for the purpose 
of showing that the result of the construction of a viaduct 
had been to render the premises less available for the pur- 
poses for which it is especially adapted. This was com- 
petent under the authorities already cited. In the cases 
referred it was held to be proper to show the use to which 
the premises were put in order to ascertain the damage. 
In one of the cases referred to the premises were occupied 
and used for gardening (DeBoul v. F. & M. Ry. Co.); 
in another for the cutting of ice ( Village of Hyde Park v. 
Washington Ice Co.); and in another the main value con- 
sisted in the fact that they constituted part of a railroad 
track, and the crossing would result in damage beyond 
the .nere value of the land taken (Z. 7. & M. T. Ry. v. 
C.& W./. Ry.) The evidence objected to, tended to 
show that the premises were rendered less valuable for 
the purposes for which they were specially adapted. 

There was no evidence offered to show the extent of 
the business done upon the premises nor what the profits 
had been in the past, nor the probable profits in the fut- 
ure. So that this evidence does not fall within the rule 
stated in the case of ARalway Co., v. Walsh, 106 Ill., 253. 


It was not offered with a view of showing the zva/ue of 
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the property as inthe Walsh case. Its only purpose was 
to show that the property was not as valuable for the 
business for which it was especially adapted, and that the 
effect of the construction of the viaduct had been to in- 
juriously affect its use and occupation for that purpose. 


The court below so understood and so instructed the 
jury, as we shall show further on. 


How could the jury have ascertained from this evidence 
what the property was worth prior or subsequent to the 
erection of the viaduct? There is nothing in it upon 
which to base an opinion, there is no attempt to draw 
from it any inference as to the rental value of the property 
or what it was capable of producing, but the bare fact is 
presented that the business carried on upon the premises 
was injuriously affected by the viaduct as a circumstance 
which tended toshow that the property was less valuable 
than before. 


Again the witness stated this fact as one of the grounds 
upon which he based his opinion that the property had 
been rendered less valuable for the purposes for which it 
was adapted. 


It was proper for the witness to state the grounds upon 
which his opinion was based. 


Snyder v. W., U. R. R. Co., 25 Wis., 60. 


In that case the court says: 


“In this case the witnesses stated what, in their opin- 
“ion, was the depreciation in the market value of the 
“ farm in consequence of the road passing over it, together 
‘‘with some resons and facts why it was diminished in 
‘‘value. Itis said that, in giving their opinion as to the 
‘‘amount of damages to the lands which were not taken, 
“they naturally and necessarily included in their estimate 
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‘ remote and fanciful injuries which possibly might occur 
“by reason of operating the road. We do not so under- 
“stand their testimony. True, some of the witnesses 
“ were asked why it was that the residue of the farm was 
“so greatly diminished in value in consequence of the 
“road crossing it, and they gave various reasons. They 
‘said it was inconvenient and troublesome to cross the 
“track, from one part of the premises to another, with 
“cattle and agricultural implements; that there was more 
“or less danger to person and property when so doing; 
“that grain and property near the track were exposed to 
“fire from locomotives; that horses were liable to be 
“frightened by passing trains of cars, and to run away 
“and destroy property; and that, on account of these 
“ things, the farm was less valuable. But this evidence was 
“ not introduced for the purpose of laying the basis for the 
“recovery of damages for such remote and speculative 
“injuries. The manifest object of it was to account for 
“the decrease in the value of the property. For the wit- 
“nesses say the actual depreciation in the salable value of 
“the farm resulted from these things. That is, all per- 
‘sons wishing to buy property would not pay so much 
“for it, because of such possible injuries and exposures. 
“And by as much as the real value of property was 
« diminished, in consequence of such inconveniences, dan- 
“ gers, and annoyances resulting from the construction of 
‘¢ the road, by so much was the owner of the property in- 
« jured. But there 1s a very wide distinction between giving 
« damage for such remote and possible injuries, and com- 
“ pensating the owner for the actual depreciation of his 
“ property, because of its exposure to such hazards and 
“dangers. Whatever may cause the depreciation, the loss 
“to the owner is the same. If, in consequence of its ex- 
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“ posure to these remote injuries, the property is dimin- 
‘¢ ished one-half in value, then this decrease in value meas- 
‘ures the actual loss to the owner. And, when compen- 
“sated for this depreciation in the value of his property, 
‘he is not receiving compensation for some imaginary 
“ injury, some fanciful loss, which may or may not occur, 
“ but he is paid for a real loss which he sustains by the 
‘building of a railroad across his property. If the con- 
“struction of the road across his land depreciates the 
“ property one-haif its value in the market, then he is 
« damnitied to this extent. It matters, not what causes 
“ the depreciation in value, whether exposure to fire, an- 
“ noyance from trains, or danger to person and property, 
“ the real question is, whether in consequence of the rail- 
‘+ road the property is diminished in value; and if so, how 
“much; for this will measure the direct and necessary 
‘¢ Joss which the owner has sustained by the construction 
‘‘ of the road over his land. And all that the witnesses 
«* were asked to state was, how much less was the mar- 
‘* ket value of the farm in consequence of the railroad 
‘¢ crossing it; and they were allowed to state their opinion 
‘upon that point, together with the facts or reasons upon 
“ which that opinion was founded. We think the evi- 
« dence was competent for the purpose for which it was 
« allowed, and and that in no other way was it possible to 
« bring before the jury such facts as would enable them 
‘ to render a verdict for the proper damages. 


‘¢ It is proper to add that the court directed the jury 
«“ that they must disregard all testimony tending to prove 
“ remote and speculative damages, and only give the re- 
“ spondents such sum as would indemnify them for the 
«loss they had sustained in consequence of the construc- 
“ tion of the road across the farm. The jury, in estimat- 
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« ing the extent of the injury to the property, were ex- 
‘“‘ pressly told that the respondents were entitled to recover 
“ only for the direct damage resulting from the construc- 
‘* tion of the road.” 
See, also, 7. d& W.R. BR. v. Von Horn, 18 
Ill., 257. 
C.d E.R. R.v. Blake, 116 ill., 163. 


II. 
It is claimed that the verdict is “ grossly excessive.” 


This was one of the grounds urged for a new trial. It 
is hardly necessary to cite authorities to show that a 
court of appeal will not reverse on this ground, unless the 
excess is so gross as to strike the mind of the Court at 
once as manifestly unjust and not sustained by the evi- 
ence. 

The mere fact that the witnesses of plaintiff and de- 
fendant disagree is not enough, nor is the fact that defend- 
ant’s witnesses called as experts are of the opinion that 
plaintiff sustained no damage whatever, sufficient. 

In cases of this character there are always the marked 
discrepancies here shown, and defendant can not be heard 
to complain in this court that the jury preferred to believe 
the plaintiff’s witnesses rather than those of the defend- 
ant. In fact, it is but natural they should when defend- 
ant’s witnesses express the opinion that a construction of 
this kind not only was no injury, but on the contrary a 
positive benefit to the plaintiff’s property. An opinion so 
extreme, in view of the facts, must naturally tend to dis- 
credit the testimony of the witness who expresses it. 


For the same reason the evidence that the effect of the 
construction of the viaduct above the level of the proper- 
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ty, with a narrow inclined plane along the line of this 
property, was to cut off the passage of persons along and 
in front of this property was competent. It affected the 
value of the property permanently by making it less ac- 
cessible from the street. Access to a public street con- 
stitutes the main value of city property, and in cases of 
this class accessibility is the importent question in deter- 
mining the effect of the construction. 


With the facts before the jury, with the maps and pro- 
files showing the construction of a bridge in the street far 
above the level of plaintiff's property, it would strike the 
average man as a self-evident fact that plaintiff must have 
sustained some damage, and the only question was, How 
much? ‘There was abundant evidence to sustain the ver- 
dict. Briefly stated, the evidence of plaintiff below on 
this point is as follows: 


First, as to the value of the property prior to the build- 
ing of the viaduct. The court in its instructions reviews 
this testimony and states the value of the property as tes- 
tified to by the several witnesses on behalf of the plain- 
tiff, as follows: 


Robert Law ...........+. . « «48,000.00 
Lyman Baird...........+++.. 46,000.00 
Mr. Higginson ........... .. 42,000.00 
: Mr. Gaubert..... ounesiénea 47,575.00 
Mr. Philpot..... esectcecenes 48,000.00 


They testify that the construction of the viaduct damage 
the property to the following extent: 


DET. BBW coccccce cevecesés 50 per cent. 
Mr. Baird, total damages .... 50 per cent. 
Mr. Higginson........... e+ 40 per cent. 
Mr. Gaubert...... ro 40 per cent. 


ee 40 per cent. 
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Taking the lowest valuation, that of Higginson, $42,- 
000.00, and the lowest estimate of damages by the origi” 
nal construction of the viaduct 40 per cent., and we have 
$16,800.00 as the damage to the whole lot. At the time 
of the original construction of the viaduct, plaintiff owned 
two-fifths of the lot, which would make his damages two- 
fifths of $16,800.00, or $6,720.00. This is without tak- 
ing into consideration the additional damages caused by 
the subsequent raising of the viaduct, which was stated 
to be from 10 to 15 per cent. 

Taking the highest valuation, $48,000.00, and the high- 
est percentage of damage from the building of -the via- 
duct alone, without considering the subsequent raising, 
and plaintiff would have been entitled to a_ verdict of 
$9,600.00. 

The jury therefore did not render a verdict without due 
consideration, and upon the motion for a new trial it did 
not strike the court below as excessive, or contrary to the 
evidence, and it has not been the practice of this court to 
disturb the verdict or judgment of the lower court where 
the questions or facts have been fairly submitted to a jury 
and approved by the court, upon the mere claim that the 
amount is excessive. 


ITI. 


We come now to the instructions of the court. 


Plainuff in error claims that the court refused to in- 
struct the jury in several particulars as requested. 


The first of these propositions is No. 5 (page 47, printed 
record), which reads as follows: 


« That only such damages can be recovered in this ac- 
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“tion as have been done to the market value of the 
“ property by rendering to the access to the property dif- 
“ ficult or inconvenient, and that all testimony as to the 
“ flooding of the premises in question with water from 
« said viaduct bridge, and approaches must be disre- 
“ garded by the jury.” 

The purpose of this instruction was to exclude from the 
jury the evidence of damage caused by water. 


The court’s attention was specially called to this ques- 
tion and he thereupon instructed in substance that if the 
flooding impaired the value of the lot, its selling value— 
the jury might consider it as an element of damage, but 
that if it merely produced a temporary inconvenience to 
the present occupant, it was not an element of damage. 
(Printed Rec., 54). 

Under the authorities already cited upon this question 
there can be no doubt that the law was stated correctly. 


If the building of the viaduct, damaged the property 
permanently, every element that entered into such dam- 
age resulting from the erection of the viaduct, was proper 
for the consideration of the jury. 


This must follow necessarily from the rule that the city 
was bound to make “just compensation” for property 
damaged for the public benefit. 


Plaintiff in error complains that the court refused to 
instruct as requested in his ninth proposition, which is as 
follows: 


“That any effect of the construction of the viaduct 
“upon the value of the property in diverting public 
“travel along 18th street to the said viaduct and 
“from the property in question, cannot be considered 
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“in this case, and furms no proper cause for recovery by 
“the plaintiff.” 

It will be observed that the court did instruct upon this 
point (and this is also objected to). 

The court told the jury in substance that if the defend- 
ant had opened another thoroughfare, and the public 
chose rather to take that one than to go on this, that is 
not an element of damages, but the jury were to say 
whether the carrying of the travel above the surface of 
the lot, so that they do not come in contact with it, has 
diverted business to such an extent from the lot as to 
impair its market value. (Rec., 150, Printed Rec., 54). 


This is undoubtedly good law. This case is not a case 
where the damage is caused by the opening of another 
thoroughfare in another place, the effect of which was to 
divert travel from the street adjoining plaintiff's premises, 
and the authorities applying to such cases can have no 
application here. It is evident that in the case supposed, 
the law must be that a property owner could not com- 
plain of the indirect damage to his property by the open- 
ing of some other street more accessible to the public, 
where the surroundings of his property remain 7 statu 
guo. ‘To hold otherwise would be to prevent the public 
opening new thoroughfares a mile away, if their effect 
would be to divert the travel upon some old traveled 


road. The reason of the rule is obvious. 


But that is not thiscase. Here the plaintiff in error has 
destroyed the street which gave value to the property in 
question, and has obstructed it by a so-called improve- 
ment, which, though it may convenience the public in 
crossing railroad tracks, has left the property of Gefend- 


ants in error some twenty feet below the level of the 
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roadway, and cut off all access to the old street, permit- 
ting access to the new only by an inclined plane along 
the line of this property. Surely if the effect of this is to 
prevent all travel from passing by the property on the old 
road, and to make the property less accessible from the 
new, so as to permanently affect its value, this is a proper 
element of damages. This case is not at all analogous to 
those cases where there has been a diversion of travel by 
a new thoroughfare, and the principle of those cases can- 
not be applied to this. 


Plaintiff in error also objected to that part of the in- 
struction of the court which reads as follows: 


“ The real question is, Has the market price of this 
“ property been reduced or diminished. As bearing upon 
‘«‘ this question, proof has been offered upon the part of 
“the plaintiff tending to show that it is not as good a 
‘stand or location for the coal business or the busi- 
“ness which has been heretofore carried on at 
“this place as it was when the travel passed along 
“18th street, directly by the lot, instead of going 
“ along on the viaduct above the lot, as it does now; that 
“ not so many orders are taken in for coal at the office 
“ there, and not so large a business of distributing coal 
“from that point has been done. The evidence is also 
“ offered on the part of the plaintiff tending to show that 
« by reason of the raising of the grade on Lumber street 
“ and Stewart avenue, directly upon the west front of this 
«Jot, at the time the bridge was raised, in 1881, it is more 
‘¢ difficult to haul loads trom the lot onto the adjacent street, 
‘“ and that thereby much more embarrassment and ex- 
‘¢ pense followed for the transaction of this particular kind 
“of business on this lot.” (Rec., 144.) 


We think the court has stated the rule of damages 


20 


correctly. The cases already cited declare that the ques- 


‘tion is, What was the effect upon the market value of the 


property? Has it been injuriously affected by the build- 
ing of the viaduct? The reference to the effect upon the 
coal business could not have been misunderstood, because 
the court states distinctly that this testimony was offered 
as bearing upon the question whether or not the market 
value of the property has been affected; and in another 
part of his instructions (Rec., 145; Printed Rec., 
52) states clearly how far the effect upon the coal 
business is to be considered. He says: “It may be that 
“it can no longer be used for the purposes of a coal-yard, 
“or for any purpose for which it has heretofore been 
‘ used, but that would not be material if it can be rented 
‘“ or sold at as good a price for other purposes, except 
“ that if the proof satisfies you that any of the permanent 
“improvements put on the lot for the particular business 


which has been heretofore carried on there, and for 
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‘* which it was improved, have been impaired in value, or 
“ are not worth as much after this viaduct was built and 
“the bridge was raised as before, and you can from the 
“ proof determine how much these improvements are 
“ damaged, the plaintiff would be entitled to recover for 
“ such damage to the improvements—that is to say, this 
“lot deing improved for a specific purpose, if the proof 
“ sdtisfies you that it can no longer be rented or used 
« for that purpose, and that thereby these improvements 
“ have been lost or impaired in value, then the impair- 
“ ment of value to these improvements is one of the ele- 
‘ments of damage which the plaintiff is entitled to have 
“ considered and passed upon, and included in his dam- 
“ age.” 


Upon a review of the whole case we think this court 
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must conclude that substantial justice has been done; at 
least, so far as plaintiff in error is concerned, and if the 
court arrives at that conclusion, then under the practice 
of this court the judgment will be affirmed; for mere 
technical errors are not sufficient in this court to reverse a 
judgment which appears to be just. But we believe the 
record to be free from even technical errors. The ques- 
tions after all were for the jury, whether plaintiff below 
had sustained any damage, and if so, how much. The 
law pertaining to the case is well established in this state, 
and is as stated by the court. The courts of this state 
having construed our constitutional provision and deter- 
mined what are proper elements of damage under it, we 
believe that this court will regard them as “of special 
“ weight, if not conclusive,” on this court, as was said of 
the construction and decisions of Wisconsin in the case 


of Pumpelly v. Green Bay Co., 13 Wall., 166. 


The evidence having been fairly submitted to a jury, 
and, although conflicting as to the amount of damages, as 
it always is in such cases, it was for the jury to harmo- 
nize the various opinions of the expert witnesses, as only 
a jury can, and plaintiff in error must abide by the result, 
however much it might have desired a different one. 


Since writing the above we have been furnished with 
the brief of counsel for plaintiff in error, and we desire to 
add to what we have said a few words in reply. 


The errors that counsel seems to rely upon are: 


First. ‘That the court below allowed the plaintiff to re- 
cover for damages because of the diversion of travel from 
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that portion of the street immediately in front of plaintiff's 
property. 

Second. ‘That the court admitted evidence of the inter- 
ruption of business and Joss of profits. 


Third. That the court erred in allowing evidence as to 
every element of damage incident to the structure. 


Upon the first point we think this court will readily see 
that the authorities cited by counsel have no application 
to this case. 


In all of the cases referred to the damages claimed 
arose from the opening of new thoroughfares, and there 
was no direct interference with the property of the 
plaintiff. The damages were “ too remote and contingent 
“to be susceptible of accurate compensation.” 


In none of them was there an obstruction placed ina 
street adjoining the property claimed to be damaged, the 
immediate and direct effect of which was to take away 
from the owner the access to the street which he had 
formerly enjoyed and to inflict upon him damages peculiar 
to the location of the structure upon a street adjoining his 
property. It is in this latter class of cases that it has 
been so frequently held that the owner may recover. 


Plaintiff below might not perhaps be allowed to complain 
if the city had merely provided a Jdetfer passageway on 
the opposite side of 18th street, on private property 
as supposed by counsel, ¢/ the old street had remained, 
but this is just the distinction between the cases cited and 
the one at bar. The complaint here is not that travel is 
diverted to a better passageway, but that the access to 
the property from the street has been rendered so difh- 
cult as to impair the value of the property. 
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The Illinois cases cited by counsel clearly show in what 
cases damages may be recovered, and why the cases re- 
ferred to do not fall within the rule. 


For instance, in the case of the City of Chicago v. The 
Union Building Assn., 102 ill., 379. The court say: 


« Appellee’s building and lot are some three and a half 
“ blocks distant from the part of La Salle street pro- 
“ posed to be vacated and closed up. It is not, nor could 
it reasonably be claimed that the closing up of this por-. 
“tion of the street in any degree interferes with access 
“to appellee’s lot, or with its use and enjoyment. The 
‘ streets adjacent to it all remain in the same condition as 
“to width, character of improvements, etc., that they 
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‘were in before, and it is not pointed out how appellee 
« will be otherwise specially or peculiarly injured by the 
“ proposed closing up of the portion of the street in ques- 
“ tion.” 


But the court approves the doctrine of the Rigney case. 


The case of Provision Co,. v. City, 111 Ill., 651, was 
for damages caused by building the identical viaduct here 
complained of. No fault is found with the judgment against 
the city. The plaintiff in the suit appealed and com- 
plained that judgment was not also obtained against the 
railroad which contributed to the expense of building the 
viaduct. 

The case of City of Chicago v. McDonough, 112 Ill. 
85, was also for damages caused by the erection of a via- 
duct. 

That case is somewhat similar in its facts to this, so far 
as the location and surroundings of the property are con- 
cerned. There is no intimation in the case of any inten- 
tion by the court to change the rule laid down in the Rig- 
ney case. 
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The court approves an instruction which contains this 
“ language, and the question for the jury to determine is, 
‘‘ whether any and if so what damage has been occasioned 
“‘ by the construction of the Harrison street viaduct and 


‘“‘ its approaches to the premises in question.” * * 


The case of Zas/ St. Louis v. OF lynn, 119 Ill., 200 
(cited on page 23 of brief for plaintiff in error) appears 
from counsel’s statement of it to be wholly inapplicable. 
The street vacated and for which damages were claimed 
was not adjacent to the plaintiff's property, and did not 
interfere with his access to the adjoining streets. 

In regard to the evidence as to the interruption of busi- 
ness and loss of profits, we believe we have made our- 
selves clear already. 


In addition to the Wisconsin case cited upon this point 
we Call attention to another case in that state: 


Driver v. W. U. R. R., 32: Wis., 569. 


In that case the plaintiff was allowed to show the busi- 
ness transacted upon the property and the effect upon 
such business, as bearing upon the question of damages, 
and showing the depreciation in the value of the property. 


So in the case of Z. S. & I. S. Ry.v. C. & WL 7. R. 
#., 100 I[ll., 21, already cited, which was a proceeding to 
condemn a right of way by one railroad across the right 
of way of another, the court say: ‘ Evidence as to the 
‘ amount of traffic was legitimate, to show the extent of 
“the use to which this strip of land would be subjected 
‘in the operation of the road, and to what extent it 


tad 


‘would injure the adaptability of the two blocks for 


o 


‘transfer uses, as affecting the questions of depreciation 


o~ 


‘of their value, and damage to other railroad property. 
There evidently was no purpose to show mere damage 
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“ to business, but damage to the capacity of the property 
“ for the use.” 


This was the object and purpose of the evidence com- 
plained of in this case, and it was not full enough to serve 
any other. No facts were given from which any esti- 
mate of profits could have been made. 


Counsel object to the ruling of the court in allowing 
evidence generally as to the damages resulting from the 


erection of this viaduct. 


The evidence of the experts is as to the effect of the 
viaduct upon the market value of the property. By the 
instructions of the court,. the damages were limited to 
such as legitimately resulted from this erection. Under 
the cases cited, plaintiff below was entitled to recover 
such damages. 


But counsel contend that the constitution of 1870 per- 
mits damages only “ when but for some legislative enact- 
ment, an action would lie by the common law.” 


Suppose counsel to be right in this, could not a property 
owner recover at common law for an obstruction of a 
highway adjoining his property? We think there can be 
no doubt that he could. It has even been held that he 
could recover loss in his business in consequence of 
passengers being diverted from the thoroughfare by de- 
fendants continuing an authorized obstruction across it for 
an unreasonable time. 

Wilkes v. Hungerford Market Co., 2 Bing- 
ham’s N. C., 281. 


There was no diversion of travel in the case at bar 
within the meaning of that term as used in the cases cited 


by plaintiff in error. On the contrary counsel contends 
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that travel has been increased alony this viaduct. It is 
the difficulty of access that injures the property. 


What elements of damage were there that should not 
have been considered by the jury in this case? 


Counsel does not specify them. What damage is there 
which plaintiff below should suffer in common with the 
public and for which he cannot recover? Counsel claim 
that the viaduct is a great public benefit, that the public 
generally have been able to use the street with greater 
convenience and safety in crossing railroad tracks. How 
then has the public in general sustained any injury by it? 
How can defendants in error be called upon to share in a 
general public damage which has not been sustained by 
the public? Ifthe general public has been benefited by 
an improvement at the expense of defendants in error, it 
would seem but just that the general public should com- 
pensate them for their loss. And this is the spirit of the 
constitutional provision. 

It is hardly necessary for us to discuss here the wisdom 
of this constitutional provision, and yet we can not refrain 
from noticing counsel’s view of this subject. 

We fear that long association with municipal corpora- 
tions may have biased the minds cf the learned counsel 
and led them to believe that such a corporation is an 
entity foreign and antagonistic to the citizen, instead of 
being the trustee and guardian of the rights of the individ- 
ual. Such notions do sometimes creep into the natures of 
those who for a series of years have been forced to com- 
bat the obstinate citizen, who demands his rights and is 
willing to fight for them. 

Whether, ifa new constitutional convention were called 
to-day in the State of Illinois, 1t would refuse to incorporate 
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this provision in the organic law as counsel seem to think, 
we do not know. But we hope the people of this state 
would not fail to provide the necessary limitations and re- 
strictions upon the rapacity of office-holders and put suf- 
ficient restraints upon the power of common councils to 
prevent the property of a private citizen being sacrificed 
for the benefit of the public at large or the convenience of 
some body of citizens, who might be willing to have their 
own property improved at the expense of their neighbors. 


We do not agree with counsel that thi A has in- 
terfered with public improvements, or that it has been 
found to be unwise and impolitic. From our standpoint 
it seems a most wise and just provision, and its beneficent 
hand has been extended in many cases to ward off im- 
pending ruin to the owners of property. 


Nor is the city without the means of protection, for 
where the improvement is demanded and made for the 
accommodation of a railroad or other bodies of citizens 
associated together, it is proper and practicable for the 
city to require them to contribute to the expense, as was 
done in this case under the ordinances of the city (Rec., 
40-45) and it may require protection against claims 
for damages to private property. 

When the improvement is really needed by the public 
interest, and is for the convenience of the public, the pub- 
lic are willing and able to pay the whole expense, and 
they ought to be compelled to do so. 


But the wisdom and policy of the law are not in issue 
here. Counsel admit that under the constitution and de- 
cisions of Illinois, defendants in error were entitled to re- 
cover for damages occasioned by the flooding of the prem- 
ises, and the consequential damages for cutting off or de- 
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Stroying the access to and from the property (see brief 
of plaintiffs in error, page 26) so that after all the ques- 
tion is narrowed down to the point whether or not the 
verdict was for more than it ought to have been. Upon 
that point we believe there can be no doubt. The evi- 


dence sustains the verdict, and we feel confident that the 
court below stated the law correctly. 
Respectfully submitted. 
Geo. A. FOLLANSBEE, 
Altorney for Defendants in Error. 


Hoyne & FOLLANSBEE, 
of Counsel. 
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SAMUEL 8S. CISSEL VS. ANTHONY M. DUTCH ET AL. 


Original Bill. Filed July 31, 1882. 
In Supreme Court, District [of ] Columbia. In Equity. No. 8243. 


1. AntHony M. Dutcn, 

2. Orno Dutcn, 

3. THomas Dutcn, 

4. Becca SWALEs, 

5. Kitty Harper, 

6. Witit1AM Harper, her Husband; 

7. Kitty MATTHEWS, 

8. Henry Mattruews, her Husband; 

9. Decta WILLIAMs, 

10. Antrnony Wi.uiams, her Husband; 

11. Jonn FLETCHER, 

12. Vixncen DuvaL, 

13. MARIA JOHNSON, 

14. May Repies, } 

15. Hattie Repies, 

16. Besste RepIks, 

17. Jonun H. foal Minors who Sue this Action, by— 

18. Josern Reptes, their Father & Next Friend: 

19. HANNAH NANcE, & 

20. Simon Nance, her Husband, Plaintiffs, 
: v8. 
Rosert P. Donce, 

Poitier A. DARNEILLE, 

Joun T. HALt, 

JOHN STUART, 

SAMUEL S. Cisset, Defendants. 


2 The plaintiffs aver as follows: 

Ist. The parties hereto are all residents of said District ex- 
cept said plaintiff Nance and her husband, who are residents of 
Montgomery county, in the State of Maryland, and def’t Hall, whose 
“whereabouts” are to your complainants unknown. 

2nd. That one Thomas Jenifer, who died March 3, 1878, in the 
city of Washington, said District, was seized and possessed in his life- 
time and at the time of his death, by deed dated June 15, 1853, from 
James F. Wollard, recorded in the land records of said District, book 
J. A. S., No. 58, pages 86 & 87, of all that lot of land in said city 
mentioned and described on the ground plat of said city as all that 
lot lettered “ H,” in square No. 367, as the same is recorded in the 
surveyor’s office in said District, together with all the improvements 
thereon, which fit] is prayed may be made part of this bill. 
3. That said Thomas Jenifer, by his last will and testament duly 
probated and allowed by decree of this court, dated on or about 
April 27, 1878, granted devised, and bequeathed all his pro 
3 erty, real and personal, to said plaintiffs, Anthony M. Dutch, 
Hannah Nance, Maria Johnson, John Fletcher, Vincen Duval, 
Kitty Harper, Becca Swales, and one Henry Dutch and Maria Redies, 
deceased, their heirs, executors, and administrators. 
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4. That said plaintiffs, Anthony M. Dutch, Thomas Dutch, Beeca 
Swales, Kitty Harper, Kitty Matthews, Decia Williams, John 
Fletcher, Vincen Duval, Maria Johnson, Mary Redies, Maria Redies, 
Bessie Redies, John H. Redies, and Hannah Nance, are all the 
known heirs-at-law of the late said Thomas Jenifer, and that said 
plaintiffs sue in this cause as devisees under said last will and testa- 
ment and as heirs-at-law of said Thomas Jenifer, late of said city, 
deceased, 

5. That some person calling himself Thomas Jenifer, on or about 
July 8, 1875, made, executed, a¢knowledged, and delivered to said 
defendants, Robert P. Dodge and Philip A. Darneille, a forged deed 
of trust, in the name of Thomas Jenifer, in favor of said Dodge and 
Darneille, and thereby undertook to convey to said Dodge and Dar- 

neille, as trustees, the said described premises, in trust, to 
4 secure payment of a pretended and forged promissory note 

in favor of defendant, John T. Hall, for the sum of one 
thousand dollars, of even date with said pretended and forged deed 
of trust, payable in two years from date, with interest at 10 per cent. 
per annum, payable semi-annually, and caused said pretended and 
forged trust deed to be recorded in the said records of said District, 
in book 787, page 459, which they pray may be made part of this 
bill. 

2d 5. That said pretended and forged deed alleges that the same 
was signed, sealed, and acknowledged by one Thomas Jenifer before 
one James Nich’s Callan, notary public of said District. 

6. That said Thomas Jenifer was never indebted to said defendant, 
said Jobn ‘T. Hall, in said sum of one theusand dollars, or in any 
other sum whatever, nor ever authorized or empowered any person 
or persons to borrow from said defendant, John T. Hall, or any one 
else, any sum whatever, nor ever received from said defendant, John 
T. Hall, or any other person, said sum of $1,000, or any other sum 

whatever, or ever authorized any person to receive the same 
5 or any part thereof; that said plaintiffs learned of said forged 

note and deed of trust for the first time on or about July, 
1880; that they have made careful search to find the holder of said 
note, but have been unable to do so; that they were informed on the 
day said premises were sold that some woman by the name of Cal- 
lan was the holder, owner of, or had some interest in said note, but 
they have been unable to learn anything further respecting the 
owner or holder of said note, and, if they do so, they pray that they 
may make said holder party defendant hereto. 

7th. That said Thomas Jenifer never signed or made his mark to 
or in any way executed said pretended promissory note to said de- 
fendant, John T. Hall, or ever authorized or empowered any person 
or persons to sign or make his mark to or in any way execute said 
note. 

Sth. That said Thomas Jenifer never signed or made his mark to, 
sealed, acknowledged, and delivered to said Dodge and Darneille 

said pretended and forged trust deed in favor of defendants, 
6 said Dodge and Darneille, or authorized or empowered any 
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person or persons to sign, make his mark to, execute, acknowledge, 
and deliver the same as aforesaid. 

9th. That said Thomas Janifer never signed, sealed, and acknowl- 
edged said pretended and forged trust deed before said J. Nick. Cal- 
lan, notary public, or authorized or empowered any person whatever 
to sign, seal, and acknowledge the same. 

10th. That said pretended and forged deed of trust, being recorded 
in the land records of said District as aforesaid, is a cloud on plaintiffs’ 
title in and to said described premises; that the alleged and pre- 
tended name or inark of Thomas Jenifer to said deed of trust and 
promissory note is a rank forgery. 

11th. That said Dodge and Darneille, trustees as aforesaid, after 
advertising said described premises as per notice hereto annexed, did, 
on the — day of June, 1881], sell the same at public sale to said de- 
fendant, John Stuart, but said defendant Dodge refused to execute 
and deliver a deed of said described premises so sold to said 

defendant Stuart, alleging to said Stuart as a reason therefor 
7 that the name or mark of said Thomas Jenifer to said pre- 
tended trust deed and said pretended promissory note was a 

forgery ; and thereupon said Dodge and Darneille, trustees as afore- 
said, having again advertised said premises for sale as per notice 
hereto annexed, did, on tue 29th day of May, 1882, sell said prem- 
ises at public sale to said defendant, Samuel S. Cissel, and on the — 
day of June, 1882, said Dodge and Darneille, trustees as aforesaid, 
executed and. delivered to said defendant Cissel a deed of said prem- 
ises, which deed, being recorded in the Jand records of said District, 
book 1003, pag- 499, is a cloud on the title of the plaintiffs in and 
to said described premises, which deed [it] is prayed may be made 
part of this bill. 

12. That plaintiffs are informed and believe that in 1874 and 1875 
there was a noted real estate pool which did its business in the office 


of said James Nich’s Callan, said notary public, No. — Louisiana 
Ave., consisting of the famous Charlie Stewart, now on a com- 
8 sulsory leave of absence from this District, and one Henry H, 


Judley, deceased, and others to your complainants unknown; 
that said Dudley made the loan on the real estate that consigned said 
Stewart to the penitentiary, and it was Stewart’s practice to furnish 
Dudley with names of persens and descriptions of lots and send pre- 
tended persons or owners thereof to the office of said Callan and Dud- 
ley to have forged deeds of trust prepared, which Dudley then deliv- 
ered to be acknowledged before said Callan, said notary, and then 
consigned them to Dodge and Darneille to negotiate loans thereon. 


Prayer. 


The plaintiffs therefore pray as follows: 

1. That said defendants, Robert P. Dodge, Philip A. Darneille, 
John T. Hall, John Stuart, and Samuel 8S. Cissel, be made party 
defendants hereto, and that said defendants produce in court said 
alleged, pretended, and forged deed of trust and said pretended and 
forged promissory note and also said deed of Dodge and Darneille, 
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trustees, as aforesaid, to said defendant, Samuel S. Cisse!, with 
y their several answers. 

2. That your honorable court will pass a decree declarin 
that said pretended and forged deed of trust and said pretended an 
forged promissory note and said deed of Dodge and Darneille to said 
defendant Cissel — cancelled, rescinded, null, and void, and be de- 
livered up; that said defendant Cissel reconvey to plaintiffs said de- 
scribed premises, and that the plaintiffs may have such further and 
other relief as the nature of the case may require. 


H. T. WISWALL, 
Solicitor for Plaintiffs. 


JOHN FLETCHER. 
VINCEN DUVAL. 
MARIA JOHNSON, 
MARY REDIES, 
HATTIE REDIES, 
BESSIE REDIES, 
JOHN H. REDIES, 
By JOSEPH REDDIEK, 

Their Father and Neat Friend. 
HANNAH NANCE anp 
SAMUEL NANCE, 

° Her Husband. 
ANTHONY M. DUTCH. 
ETHER DUTCH. 

BECCA SWALES. 
KITTY HARPER, 
WILLIAM HARPER, 

Her Husband. 
KITTY MATTHEWS. 
HENRY MATTHEWS. 
DECIE WILLIAMS. 
ANTHONY WILLIAMS. 
THOMAS DUTCH. 


10 I, Anthony M. Dutch, depose and say I have heard read 

the foregoing bill of complaint by me and other plaintiffs as 
above signed; that I know the contents thereof, and that the facts 
therein stated of my own knowledge are true, and that the facts 
therein stated upon information I believe to be true. 


ANTHONY M. DUTCH. 


Sworn to vefore me this 31st day of July, A. D. 1882. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, No. 3, 
Ags’t Clerk. 
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Subpena to Answer. Issued Aug. 15, ’82. 
In the Supreme Court of the District of Columbia. 


Antuony Dvutcu et al., Complainants, tke 8243. 


against ~yee 
Ronert P. Donce et al., Defendants. | P4¥ity Docket 22. 
Aveust 15, 1882. 


a The President of the United States to Robert P. Dodge, Philip A. 
Darneille, John T. Hall, John Stuart, Samuel S. Cissel, Defend- 
ants: 

You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpoena and 
answer the exigency of the original bill, under pain of attach- 
11 ment and such other process of contempt as the court shall 
award. 
Witness D. K. Cartter, chief justice. 


R. J. MEIGS, Clerk, &c., 
[SEAL. ] By R. J. MEIGS, No. 3, 
Ass’t Clerk. 


Marshal’s Return. 


Not to be found, John T. Hall Summoned the others. 
_ August 16, 1882. 
C. E. HENRY, Marshal. 


Appearance of Def’t No. 1. 
Order-book. 
Supreme Court, District of Columbia. 


Antuony Dutcu et al. 
v8. Equity. 8243. 
Ros’t P. Dongs et al. 


Enter our appearance fur defendant, Rob’t P. Dodge. 
Sept. 2d, 1882. 
HAGNER & MADDOX. 


Appearance as ordered entered by the clerk. 
Appearance of Def’ts 2 & 5. 
Order-book. 
Supreme Court, District of Columbia. 
AntHony M. Dutcu et al. 


v8. fain Equity. 
Ros’t P. DoncGe et al. 
Please enter our appearance for the defendants, Philip A. Dar- 
neille and Samuel S. Cissel. 


¥ T. A. LAMBERT. 
F. W. JONES. 


Appearance as ordered entered by the clerk. 


ae . 
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12 Answer of Dodge. Filed Sep. 22, 1882. 
In the Supreme Court of the District of Columbia. 


Durce e al. ) 
v8. 
DopnceE et al. 


Equity No. 8243. 
Docket 22. 


The separate answer of Robert P. Dodge, saving and reserving to 
himseft all proper exceptions to the bill, respectfully answering, 
says: 

1, 2,3, & 4. To paragraph- 1, 2, 3, 4, defendant says that he ad- 
mits that Darneille, Cissel, and himself are residents of the District 
of Columbia, but as to the date of the death of said Jenifer he is in- 
formed it occurred in the year 1878; that he is ignorant of all 
the other allegations of said four paragraphs. 

Ist 5, 2d 5, 6, 7, 8, 9, 10. To allegations contained in the two para- 
graphs numbered 5, and also paragraphs numbered 6, 7, 8, 9, & 10, 
defendant says, upon information and belief, that they are untrue, 
and aver that said note and deed of trust are the genuine deeds of 
the veritable Thomas Jenifer who owned the said property, and that 
he, said Thomas Jenifer, at or about the date of said instruments, 

did actually receive from Mrs. Bb. W. Kennon the said sum of 
13 $1,000.00 which she, the said Mrs. Kennon, loaned on the 
security of said note and deed of trust. 

11. Answering the allegations of the eleventh paragraph this de- 
fendant admits that he, together with his co-trustee, offered said 
property for sale under said deed of trust in the month of July, 1881 
(not June, as alleged in the bill), and that John Stuart being the 
highest bidder therefor, the property was struck off to him and he 
made a deposit of $100.00 with the auctioneer, Thomas Dowling, but 
that he, the said Stuart, afterwards refused to comply with the terms 
of sale and demanded back his deposit, which was paid to him, as I 
am informed. I deny that I refused to execute a deed for the prop- 
erty, as alleged. I deny that I alleged to said Stuart or any other 
verson that said instruments, or either of them, were forgeries, but 
admit that about that time there were rumors of forged notes and 
deeds of trust in connection with the operations of certain colored per- 

sons who have therefore since been made amenable to the law, 
14 = and thaton that account some person alleged that these instru- 

ments were of that fraudulent character, and I said thereupon 
in substance that if they were forgeries | would not be a party to any 
action under them. Upon making further and thorough examina- 
tion and investigation | ascertained them to be genuine, and there- 
upon we, the trustees, made the sale on the 29th of May, 1882, to 
said defendant, S. 8S. Cissel, and conveyed the property to him by 
the deed recorded in Liber 1003, folio 499, mentioned in said bill. 
Said sale was made bona fide and in pursuance of the power of sale 
conferred by said deed of trust, the purchaser com plied with the 
terms of said sale, and the price was a fair one for the property. 
12th. In answer to the 12th paragraph defendant justly and in- 
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dignantly denies that there was any such practice of negotiating 

loans on forged deeds of trust as alleged in said saramnaall by the 

firm of Dodge and Darneille, and declares that said allegation. is 
utterly false; and as to other allegations of said paragraph 

15 7 has no definite information, but believes them to 
alse. 

Further answering, I aver that I have no interest in the matter 
in this case, save as trustee in @id deed of trust, and that complain- 
ants have not made out in their bill a case which will entitle them 
to relief against me, and, having fully answered, this defendant 
prays to be hence dismissed, with his proper costs in this behalf 


sustained, as he will’ever pray, &e. ; 
ROB’T P. DODGE. - 


HAGNER & MADDOX, 
Of Counsel for R. P. Dodge. 


District oF CoLuMBIA, set: 


Before me, in my district aforesaid, personally appeared Robert 
P. Dodge, who, being first duly sworn, deposes and says: I have 
carefully read the annexed answer by me subscribed and know the 
contents thereof, ard such matters as are therein stated as matters 

of knowledge I know to be true, and such as are therein 
16 stated as matters of belief I believe to be true. 


ROB’T P. DODGE. 


Sworn to and subscribed before me this sixth day of September, 
A. D. 1882. 
[SEAL. ] ROS. A. FISH, 
Notary Public. 


Answer of Darneille. Filed Sep, 22, 1882. 
In the Supreme Court of the District of Columbia. 


Antuony M. Dutcnu ef al. ) 
v8. §243. Eq. Dock. 22. 
Rosert P. Dopece et al. if 


Separate answer of Philip A. Darneille. 


1, 2, 5, 4. Saving and reserving all and all manner of exception 
to the many errors in said bill of complaint contained, for answer 
thereto and to so much thereof as I am advised it is material for me 
to answer, I say I am informed and believe that Thomas Jenifer 
died in. March, in the year 1878, owning the property mentioned. 
Messrs. Dodge, Cissel, and myself reside in the District of Columbia. 
Of all the other allegations contained in the first four paragraphs of 

said bill of complaint I have no knowledge or information, 
17 save what is furnished by the bill. 

Ist 5, 2d 5, 6, 7, 8, 9,10. Answering the allegations con- 
tained in the two paragraphs of said bill numbered 5, also those 
numbered 6, 7, 8, 9, and 10, I say, on information and belief, that 
they are false an- untrue, except so far as they may consist with the 
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following facts, namely: The note and deed of trust mentioned were 
executed and delivered by the veritable and identical Thomas Jeni- 
fer, who was the owner of the property mentionel, and were given 
to secure the sum of one thousand dollars ($1,000) actually loaned 
to said Thomas Jenifer by Mrs. Brittania W. Kennon, and the said 
sum was applied in part to the payment of taxes then due upon said 
property, all this at or about the date of said note and deed of trust, 
and the averments of forgery as to either of said instruments are 
false and untrue and are now set up without any foundation in 
point of fact. 
In the year 1880 a person named Dutch, whom I presume to be 
the complainant, Anthony M. Dutch, came to me and asked 
18 me to execute a deed of release of said deed of trust, and 
then told me that the said Thomas Jenifer had paid off and 
satisfied the said note of $1000, but had omitted to obtain a release 
at the time. I required that he should produce the note in evidence 
of such payment, to which he replied that he could not find the 
note, although he had searched for it, but he was willing to make 
oath that the deceased, Thomas Jenifer, in nis life-time, had told him 
(said Dutch) that he had paid the debt. I declined to execute the 
release, and after enquiry found that Mrs. Kennon had the note ; 
that it had not been paid or satisfied in any part or manner. There 
ras then no pretence or claim made by said Dutch that said note 
and deed were forgeries, but, to the contrary, a distinct recognition 
of their genuineness, accompanied with the claim of payment of 
the note, and consequently of the right to a release of the deed of 
trust. 
11. In answer to the allegations of the 11th paragraph of said 
bill, I admit that my co-trustee, Robert P. Dodge and myself 
19 attempted to make a sale of said property, under and by 
virtue of said deed of trust, in the month of July, 1881 (and 
not June, as alleged), and that John Stuart became the purchaser, 
and made a deposit of $100 with the auctioneer, but afterwards 
declined to comply with the terms of sale, and demanded from (and 
received) the auctioneer his deposit; but I deny that my co-trustee 
refused to execute any deed. I admit that tiny said co-trustee and 
myself sold the said property on the 29th day of May, A. D. 1882, 
to Samuel S. Cissel, and conveyed the same to him by deed recorded 
in liber’No. 1003, folio 499, &e., and I say that said sale was made 
in strict pursuance of the power of sale contained in said deed of 
trust ; was fair and bona fide in all respects, and without any notice 
except rumors of an unsatisfactory and informal character, which I 
could trace to no reliable source. That said Cissel fully complied 
with the terms of sale, and after payment of the purchase-money 
received said deed, and said property brought its fair value, viz: 
$1,700. 
20 12. Except that allegation which states that H. H. Dudley 
consigned to my late firm of Dodge & Darneille forged deeds 
of trust upon which to negotiate loans, which I aver is utterly false 
and untrue, [ have no knowledge or information as to the allega- 
tions contained in the J2th paragraph of said bill of complaint, but 
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. I believe them to be false and untrue and fabricated for the purpose 
[ of carrying into effect the obvious designs of the plaintiffs to dis- 
credit and destroy genuine instruments executed by the deceased, 

- Thomas Jenifer. 

Further answering I say that I have no interest whatever in the 
matters involved in this proceeding, acting only as trustee therein, 
and that the complainants have not made out any case to entitle 
them to any recovery against me, and, having fully answered, I 
pray to be hence dismissed with costs. 

PHILIP A. DARNEILLE. 
F. W. JONES, 


T. A. LAMBERT, 
Sol’rs for Def’t Darneille. 


, I, Philip A. Darneille, do solemnly swear that I have read 
21 the foregoing answer by me subscribed and know the con- 

tents thereof, and that the matters therein stated as of my 

own knowledge are true, and those stated on information and belief 


I believe to be true. 
PHILIP A. DARNEILLE. 


Subscribed and sworn to this 19th day of September, A. D. 1882, 
before me. 
[SEAL. ] THOMAS W. SORAN, 
Notary Public. 


Answer of Cissel. Filed Sep. 22, 1882. 


In the Supreme Court of the District of Columbia. 


AnTHONY M. Dutcu et al. 
v8. No. 8243. Eg. Docket 22. 
Ropert P. Dopae et al. 


Separate answer of Samuel S. Cissel. 


This defendant, saving all manner of exception to the many errors 
and uncertainties in said bill of complaint contained, for answer 
thereto and to so much thereof as he is advised it is material and 
necessary for him to make answer, says: 
1, 2, 3,4. I have no knowledge or information as to the matters 
set forth in the first four paragraphs of said bill of com- 
22 plaint, and leave the plaintiffs to the proof thereof, except 
that I admit that my codefendants, Robert P. Dodge, Philip 
A. Darneille, and myself are residents of the District of Columbia. 
I have no knowledge, acquaintance, or information as to any other 
of the parties to the bill of complaint except such as is furnished by 
the bill itself. 
: 5. I am informed and verily believe that the allegations of the first 
| paragraph numbered 5 in said bill of complaint are false and untrue, 
and say that the Thomas Jenifer who executed the said deed of trust 
and note in said paragraph was the veritable and identical Thomas 
Jenifer who owned the property described in said deed of trust, and 
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that said two instruments of writing are in point of fact the genuine 
and proper deeds of the said Thomas Jenifer. 

2d 5. I admit that said deed of trust was signed, sealed, and ac- 
knowledged before James Nicholas Callan, who was at the time a 

notary public in and for the District of Columbia, duly com- 
23 missioned and qualified and authorized to take the acknowl- 

edgment thereof, but I do not admit that said deed was forged, 
as is alleged in the second paragraph marked 5 in said bill of com- 
— 

Answering the allegations of the 6th paragraph of said bill of 
maaiaias on information and belief, I say whether Jenifer was in- 
debted to said Hall or ever authorized any person to borrow money 
from said Hall or any other person, or whether plaintiffs first learned 
of the existence of said trust deed in July, 1880, or whether they 
made careful search for and could not find the holder of said note, or 
whether they were informed on the day of sale some woman named 

Callan was the holder thereof or had some interest, or whether they 
were unable to learn anything further respecting the owner or holder 
of said note is wholly unknown to me and is immeterial; but I aver 
and say that said Jenifer, by himself or his duly authorized agent, 
did receive the sum of one thousand dollars ($1,000) at or about the 

time of the execution of said deed of trust and note from Mrs. 
24 Brittania W. Kennon, who loaned said sum of money on tbe 
security of said note and deed of trust. 

7, 8,9. On information and belief I deny the allegations of the 
seventh, eighth,and ninth paragraphs of said bill of complaint, and 
say they are false and untrue, and I aver that said Thomas Jenifer 
did sign and make his mark both to said note and deed of trust and 
acknowledged the same in due and proper form before James N. 

Callan, who, as a notary public, was an officer duly empowered to 
ois the ac ‘knowledgment of deeds conveying interests in lands in 
the District of Columbia. 

10. Answering the allegations of the 10th paragraph of said bill of 
complaint, | deny that said deed of trust and note are forgeries, or 
that said deed is a pretended or forged deed, or that its being recorded 
is a cloud upon plaintiffs’ title, and say that said deed of trust hav- 
ing been duly executed, and its provisions in respect to a sale having 
been duly followed and pursued without any let, hindrance, mo- 

lestation, or notice of any kind whatever, and strictly in 
25 pursuance of the powers therein conferred upon the trustees 

therein named, the whole and entire title to the property was 
transferred and passed to this defendant, a bona fide purchaser, with- 
out notice of any kind whatever. 

11. Answering the allegations of the 11th paragraph of said bill 
of complaint on information and belief, I say that since the bill was 
filed herein, and not before, I have been informed that said Dodge 
and Darneille (my codefendants) attempted to make a sale of said 
property to one John Stuart in July,and not in June, 1881, as alleged 
in said paragraph ; but I am informed and believe that said Stuart 
refused to comply with the terms of sale because some of the plain- 
tiffs impressed him (Stuart) with the false belief that the mid dood 
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of trust was not genuine; but I deny that said Robert P. Dodge 
refused to execute a deed or alleged that the said deed of trust and 
note was a forgery ; all this on information received since the filing 
of said bill of complaint. 
26 I admit that at a sale of said property, duly advertised to 
take place on the 29th day of May, 1882, by Dodge and Dar- 
neille, trustees, I became the purchaser, being the highest bidder, of 
said lot lettered H in Callan & Wilson’s sub. of square No. 367 in 
the city of Washington aforesaid, and that the same was conveyed 
to me, after I had made full payment of the purchase-money, pur- 
suant to such sale, by deed recorded in liber No. 1003 at folio 499, 
and that the same conveyed to me the entire title to said property. 
I do not admit that it is but a cloud upon the title, but say that all 
title of the said Thomas Jenifer and those who may claim under 
him is absolutely barred and foreclosed by said sale and deed. I 
say that said sale was regular and bona fide in all respects, made 
after due advertisement and strictly pursuant to the powers con- 
tained in said deed, and without any notice whatever of any claim 
of title by the plaintiffs to my knowledge. 
12. I have no information or knowledge of the matters 
27 alleged in the 12th paragraph of said bill of complaint, save 
such as is contained 1n the affidavit of James N. Callan, Esquire, 
which as a part of my answer I file herewith, and upon that I say 
they are false and untrue; moreover that they are immeterial and 
cannot affect me In any manner. 

Further answering I[ say that the complainants have not by their 
said bill of complaint a out any case to entitle them to any re 
lief or recovery against this defendant, and I pray the same advan- 
tage as if I had specially demurred to the said bill. 

And having fully answered this defendant prays to be hence dis 
missed with costs. : 

SAM’L S. CISSEL, 
By T. A. LAMBERT & 
F. W. JONES, 
Solicitors. 


District or CoLtumBia, to wit: 


I, Samuel S. Cissel, do solemnly swear that I have read the forego- 
ing answer by my solicitor subscribed and know the contents 
thereof, and that the matters and things therein stated as of 

28 my own knowledge are true, and those stated on information 


and belief I believe to be true. 
SAMUEL 8S. CISSEL. 


Subscribed and sworn to this 11th day of September, A. D. 1882, 
before me. 
[ SEAL. ] JOSEPH W. DAVIS, 
Notary Public. 


SAMUEL S. CISSEL VS. ANTHONY M. DUTCH ET AL. 
Exuipit “A.” 
Aff’t of Callan. Filed Sep. 22, 1882. 


District oF CoLuMBIA, to wit: 


James N. Callan, being duly sworn, deposes and says: 

I am the James N. Callan whose name appears as the witness to 
the promissory note dated July 8th, 1875, for $1,000, payable to the 
order of John T. Hall and signed by Thomas Jenifer by his mark, 
and also as the witness and the notary public taking the acknowl- 
edgment of the said Thomas Jenifer to the deed of trust bearing the 
same date and conveying lot lettered H in Wilson & Callan’s sub- 
division, in square numbered three hundred and sixty-seven 07) 
in Washington city, to Robert P. Dodge and Philip A. Darneille to 

secure the payment of said note, &c. The bill in equity filed 
29 by Anthony M. Dutch & others in cause No. 8243, docket 22, 

has been shown me, and my attention directed specially to 
paragraphs numbered 7, 8, 9, 10, and 12 thereof. 

It is not true that in the years 1874 and 1875 any real estate pool 
did business in my office, composed of Charles W. Stewart, H. H. 
Dudley, and others, or any other persons, and I think it probable 
that the plaintiffs have confounded me with Charles C. Callan, who 
was a notary public and had an office on Louisiana avenue during 
these years. I had no office on Louisiana avenue until the first day 
of January, A. D. 1876, and then had no real estate pool or any 
other pool doing business therein. 

I recollect the circumstances attending the execution of said prom- 
issory note and deed of trust dated July 8, 1875, by the said Thomas 
Jenifer, whom I had known ever since I was a small boy. I was 
called upon as a notary public to attend to the execution of said 
note and deed of trust, and went to the residence of said Thomas 
Jenifer (which was on O street, between 9th and 10th streets, on lot 

H., sq. 367) for that purpose. Jenifer, when I entered, said 

30 he expected Mr. Callan to come to take the acknowledg- 
ment; that he knew him well, as he had formerly owned the 

ee in question, and it was through him that he (Jenifer) had 
ecome the purchaser. I found that he meant Nicholas Callan, 
Esquire, my uncle, and told him of my relationship to him, at 
which Jenifer seemed much pleased and gratified, and expressed 
himself to the effect that he was glad that the nephew of his old 
acquaintance had come to transact the business. The note and deed 
of trust were then shown and fully explained to said Thomas Jeni- 
fer by me. He understuod it thoroughly, and mentioned in brief 
terms the subject of the matter, namely, that he was going to bor- 
row $1,000, and give the property upon which he lived as security 
for its payment. The said Jenifer then made his mark, touching 
the pen while the mark was made, to both the promissory note and 
the deed of trust, in my presence, and then acknowledged the said 
deed to be his act and deed, and I signed my name as witness to 
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both papers, and also certified to the due signing, sealing, 
31 and acknowledgment of the said deed of trust, affixing my 

notarial seal thereto. I have, as a notary public, taken the 
acknowledgment of many deeds, and in all my experience no deed 
was ever executed more deliberately or formally or with a more 
complete understanding of the matter in hand than was this deed 
of trust and note, and I knew that the Thomas Jenifer who executed 
these papers was the identical Thomas Jenifer who owned the prop- 
erty conveyed in said deed, and had known him for many years; 
and the allegations in the 7th, 8th, 9th, and 10th paragraphs of said 
bill are utterly false and untrue, as is also the entire 12th paragraph - 
so far as it refers to or alludes to myself. 

The circumstances surrounding the execution of this deed and 
note were impressed upon my memory, because of the facts that I 
was required by reason of Janifer’s sickness and confinement at 
home to go to his house, although I had been in the habit of seeing 
him frequently at his place of employment, viz., the store of the late 

Edward Hall, where he was employed for a long time, 
32 and also by the interest he maniiiated in my family after he 

was informed I was the nephew of the Mr: Callan whom he 
said he had expected. He asked me concerning the health of my 
aunt and uncle, and expressed wishes for their welfare, &c., thereby 
making a marked impression of the interview upon my recollection, 
which 1s not usually the case on such occasions, 


And further deponent sayeth not. 
JAMES N. CALLAN. 


Subscribed and sworn to this thirty-first day of August, A. D.1882, 
before me. 
[SEAL. ] SAMUEL H. WALKER, 
Notary Public. 


Motion to File Amended Bill. Filed Sep. 28, 1882. 


In Supreme Court, District Columbia. In Equity. 


Dutcu et al. 
v. No. 8243. 
DopnceE et al. 


Now come —s by H. T. Wiswall, their solicitor, by leave of 
court first had and obtained, [and] move to amend their said bill as 


follows : 
1. That said defendants, Robert P. Dodge, Philip A. Dar- 
33 neille, John T. Hall, John Stuart, Samuel S. Cissel, and Brit- 
tania W. Kennon, may be parties defendants to said bill. 

2. Add to bill an additional paragraph as follows: “ 13th. That 
said plaintiffs since filing their bill are informed and believe said 
forged instruments came into possession of one Brittania W. Ken- 
don, to plaintiffs unknown, and when and under what circumstances 
to plaintiffs unknown ; that said forged note and trust deed seem, 
from defendant Darneille’s answer herein filed, and from his ad- 
mission on the day of said sale, to have been in possession or control 
of said Brittania seven years after their making, unpaid and unsatis- 
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fied in whole or part. Plaintiffs know not and have no means of 
learning by whose request or agency said defendants Dodge and 
Darneille, trustees, advertised for sale and sold said premises. But 
they now believe from what dropped from said defendant Darneille’s 
te lips May 20, 1882, the time and at the place of said sale, taken in 
connection with certain allegations of his answer, that said Brittania 


W. Kennon was the holder of said instruments May 29, 1882, 
of and ordered and requested said advertisement and sale; that ] 
defendant Darneille has purposely withheld from plaintiffs - 
all knowledge and means of learing concerning the possession, con- 
trol, custody, or ownership of said forged note and forged trust deed, 
and thereby deprived plaintiffs of all ability to further enlighten the 
court in these respects. 
Add to prayer of bill an additional prayer as follows: 
“13. That said Brittania W. Kennon be made party codefendant 
to this bill; that with her several answer- thereto she state fully 
and particularly when, of whom, under what circumstances, and 
where she procured possession, control, custody, or ownership, or 
interest in said forged instruments, and what, if anything, she paid 
therefor, and whether she requested and ordered said defendants, 
Dodge and Darneille, trustees mentioned in said bill, to advertise 
for sale and to sell said premises, and what amnount of money she 
received from said trustees, or either of them, as the fruit of said | 
sale.” ?, 
ANTHONY M. DUTCH, 
; OTHER DUTCH, 
: Jv : THOMAS DUTCH, 
BECCA SWALES, 
KITTY HARPER, 
| WILLIAM HARPER, 
| Her Husband, 
| KITTY MATTHEWS, 
' HENRY MATTHEWS, 
; Her Husband, 
| DECIA WILLIAMS, 
ANTHONY WILLIAMS, 
Her Husband, > 
| JOHN FLETCHER, 
: VINCEN DUVAL, 
: MARIA JOHNSON, 
j MARY REDIES, 
: HATTIE REDIES, 
: BESSIE REDIES, 
’ JOHN H. REDIES, 
Minors who sue this Action 
By JOSEPH REDIES, 
Their Father and Next Friend, 
HANNA NANCE anp 
SIMON NANCE, - 


Her Husband, 
By H. T. WISWALL, 
Their Counsel ‘and Solicitor. 
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I, Anthony M. Dutch, one of the above plaintiffs, depose and say 
I have heard read the foregoing amended bill of complaint, by my 
solicitor, as above signed, and that I know the contents thereof, and 
that the facts therein stated of my own knowledge are true, and 
that the facts therein stated upon information and belief I believe 


the same to be true. 
ANTHONY M. DUTCH. 


I, Anthony M. Dutch, depose and say I am one of the above 
plaintiffs, and that the above motion is made not for the purpose of 
delay or vexation, and that the matters of said proposed amend- 

ment 7s material and unknown when the bill was filed ex- 
36 cept in the respects above named, and could not have been 
with reasonable diligence sooner introduced into said bill. 


ANTHONY M. DUTCH. 


Sworn to before me this 28th day of September, 1882. 
%. J. MEIGS, Clerk, 
By R. J. MEIGS, No. 3, 
Ass’t Clerk. 


Aff’t of Dutch. Filed Oct. 6, 1882. 


In Supreme Court, District [of] Columbia. In Equity. 


Dutcu et al. 
v8. 8243. 
DopGeE et al. 


I, Anthony M. Dutch, depose and say I am plaintiff in above case. 
In the month of March and to middle of April, 1875, my cousin, late 
Thomas Jenifer, then living in his house near the alleys east and 
south of his lot, which fronts on O, was confined to his bed in a help- 
less condition, his left leg being paralyzed. I and my wife had the 
sole care of him. I collected his rents and paid his bills. I pro- 
cured Dr. B. M. Beall to attend Jenifer three or four times while in 

this house. I then told the Dr. I was going to take Jenifer 
37 to my house, on Samson St. and would inform him when he, 

the Dr., was wanted there. I went for Dr. Beall two times 
early in May, 1875, near as I recollect, some two or three weeks after 
Jenifer came to my house, on Samson St., and Dr. Beall attended 
Janifer at my house nearly every day, using an electrical machine, 
which I ran for the Dr., the only electrical machine I ever saw. It 
helped Jenifer some. I remember seeing Dr. Beall write a receipt 
for the $25 paid him in Jenifer’s bed-room beside his bed, which I 
have kept among my papers ever since, and gave the other day to 
Mr. Wiswall, my lawyer. The receipt was written by Dr. Beall at 
the very time the $25 was paid. I moved Jenifer to my house, on 
Samson St., near as I can fix the date, on the 18th of April, 1875. 
Henry Prater and myself took him on a bed in Mr. Green’s market 
wagon from his house, on the alley on rear of his lot, to my house, on 
Samson St., where he remuined a feeble, helpless paralytic till he 
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died, March, 1878. Josepli Clay occupied Jenifer’s house, on 
38 the alley, May, June, and part of July, 1875. Clay came to 
my house one Sunday and paid $5 for the house for May in 
advance. Refusing to pay rent for June and July, he was turned out 
and then moved into Aunt Nelly’s house, on Jenifer’s lot. Refusing to 
pay rent, he was, about Nov., moved out. After Clay had lived a 
few wecks in Jenifer’s house he came and said he wanted the stuff 
Jenifer left in one of the rooms taken away, and I and Mr. Dillard 
Dashill, with horse and cart, took it to my house, on Samson St. 


ANTHONY M. DUTCH. 


Subscribed and sworn to before me this 4th day of October, A. D. 
1882. 
J. MEIGS, Clerk, 
J. MEIGS, No. 3, 
Ass’t Clerk. 


t. 
By R. 


Aff’t of Sarah Wright. Filed Oct. 6, 1882. 
In Supreme Court, District of Columbia. In Equity. 


Dutcu et al. ) 
vs. No. 8243. 
DoncGE et al. § 


I, Sarah Wright, depose and say I have rented and lived with my 
family in the house of Thomas Jenifer, late of this city, for 
39 the last nine years—since April, 1873—on O St., being the 
only dwelling-house said Jenifer owned on O St. I have 
known Jenifer very well since 1870. 1 remember when he was sick 
in his house in the rear of his lot, on alleys south and east of his 
lot, which fronted on O St., in the months of February, March, and 
part of April, 1875. He fell out of bed one morning and I helped 
put him in. He was perfectly helpless from paralysis. About the 
18th of April, 1875, his cousin, Anthony Dutch, came with a mar- 
ket wagon and took him to his house, in Samson St. I spread blankets 
in the wagon to lay him on. I remember the weather was cool that 
day. I often went to see Jenifer while he was sick. I know when 
Jo. Clay and wife, Frances—she being sister to my son’-, Henry’s, 
wife—moved into the house out of which Jenifer was taken up to 
Dutch’s house. It was the last of April, about two weeks after Jeni- 
fer went out. Clay lived there May, June, and part of July, I think, 
and then was moved out and went into Aunt Nelly’s house, a rod or 
so off. Joe, not pay- the ground rent, was turned out, and 
40 tore the house down and carried the stuff off in December. 
It was raining the morning he did so. Jenifer never, to my 
knowledge, ever lived on O St. 


her 
SARAH x WRIGHT. 


mark. 
Witness: 
H. T. WISWALL. 
C.S. SHREVE. 


—— 
-_—_ 
a °) 


SAMUEL 8S. CISSEL VS. ANTHONY M. DUTCH ET AL. 17 


Subscribed and sworn to before me this third day of Oct., A. D. 
1882. 
[SEAL. ] CHAS. 8S. SHREVE, 
Notary Public, D. C. 


Aff’t of Wiswall. Filed Oct. 6, 1882. 
In Supreme Court, District of Columbia. In Equity. 


Dutcu et al. ) 
v8. No. 8243. 
DonceE et al. ( 


I, H. T. Wiswall, depose and say Kate Harper (wife of William), 
in the month of Nov., 1874, employed me to prosecute suit before 
Justice Weaver to give her possesstou of west half of lot 40, Sq. 209, 
being No. 1428 Samson St., between 14 and 15 N. W. After she was 
in possession thereof I heard that Lucinda Plumer, Josiah Wilson, 
Sophia Wilson, and Martha Wilson, the mother and sisters of Rich- 
ard Wilson, the father of my client, Kate, claimed that Kate was 

not their Brother Richard’s child and intended to test the 
41 matter in court. When, therefore, Kate, about May Ist, 1875, 

applied to me to procure a loan on her property I informed 
her what I learned about her right to the property and requested 
her to give me name and residence of some intelligent person who 
knew her history from birth. With others she took me to Thomas 
Jenifer, whom I found in a small back bed-room on the first floor in 
the house of Anthony M. Dutch, his cousin, No. 1426 Samson St., 
bet. 14 & 15 N. W. He was lying in bed helpless, his left leg bein 
varalyzed. On enquiry concerning Kate, Jenifer said that Richar 
Vilson married his cousin, the mother of Kate, and, though Kate 
was born before the nuptial knot had been tied nine months, still 
Richard Wilson always, so far as he knew, treated, acknowledged, 
owned, and introduced Kate as his own child. I found Jenifer a 
man of but few words, yet sensible and clear-headed. Relying 
mainly on Jenifer’s statement and Kate’s affidavit, I procured the 

loan of Rohrer. The deed of trust to secure the loan is in 
42 the name of William and Kitty Harper to M. Rohrer, and 

was recorded May 10, 1875, in the land records, book No. 783, 
page 288. I never knew or heard of such a man as Thomas Jenifer 
until Kate took me to him to learn the facts of her history above 
stated to procure this loan. 

After becoming thus acquainted with Thomas Jenifer, he sent for 
me several times. I made his will on two diTerent occasions. He 
also wanted advice about his tenants. He employed me to eject 
Joseph Clay from his house situated in the rear of his lot near the 
corner of the alley running south from O St., and the alley south of 
his lot, being the house, as he informed me, wherefrom he, Jenifer, 
moved about the 20th April, 1875, when he came to Samson street, 
as above stated, where he was living all the time I ever knew him. 
He said Clay came to him on Samson street and paid him 5 (dollars) 
fur, I think, month of May. But he was owing him for months of 
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June and July, and he wanted him turned out of his house. Notice 

was served on Clay and he went out and moved into Aunt 
43 Nan-y’s house, situate on land of Jenifer’s. Clay refusing to 

pay the ground rent, I served thirty days’ notice on Clay, 
dated Nov. 6, 1875 (as appears from the notice here exhibited). As 
near as I recollect, there was due from Clay rent for months of June 
and July, 1875, for the first house, and for August, September, Oc- 
tober, three months’ ground rent. 

H. T. WISWALL. 


Subscribed and sworn to before me this 4th day of October, A. D. 
1882. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, No. 3, 
Ass’t Clerk. 


Aff’t of BD. M. Beall. Filed Oct. 6, 1882. 
In Supreme Court, District of Columbia. In Equity. 


Dutcu et al. 
vs. No. 8243. 
DonGeE et al. 


I, B. M. Beall, depose and say I am, and for the last eleven years 
have been, a practicing physician in Washington city, and my resi- 
dence is No. 941 Rhode Island avenue. I professionally attended 
the late Thotaas Jenifer, in April, I think, 1875, at his house, near 

corner of alleys east and south of his lot, which fronts on O. 
4 I attended him there a few times, when he said he was going 

to his cousin’s house on Samson street. I began to attend 
Jenifer again in May following, I think, at the house of his cousin, 
Anthony Dutch, No. 1426 Samson street. He was all the time Lat- 
tended him suffering from severe paralysis of the left leg. I applied 
to him electricity, and Anthony Dutch turned the electrical aioe 
He was all the time of my attendance lying completely helpless in 
bed. On one of my visits on Samson street Janifer asked how many 
visits [ had made him, saying he had marked them down on the 
wall beside his bed, which was in a small back bed-room on first 
floor, and made the number between forty and fifty, and asked if I 
would be satisfied with a dollar a visit. He then took from under 
his pillow twenty-five dollars and handed me, and I then at the time 
he paid me wrote him a receipt by his bed-side, and dated it the day 
he paid me for twenty-five dollars “on account ” of my bill against 

him for my services. I remember writing the receipt for the 
45 $25 he paid me on account on a small table near his bed in 

the small back bed-room in Dutch’s house, on Samson street, 
at the very time he paid me, and I am quite sure the receipt now 
shown me, written in my handwriting, for $25 on account received of 
Janifer, and dated July 1, 1875, is the identical receipt I wrote and 
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gave Jenifer when he - ine $25 in his sick room on Samson street, 
on the back of which I now write my name and date Oct 3, 1882. 
b. M. BEALL, M. D., 


941 R. I. Ave. 
Sworn to before me Oct. fifth, 1882. 
[SEAL. ] CHAS. S. SHREVE, 
Notary Public, D. C. 


Receipt. 


$25.00. , Wasuinaton, D. C., July 1st, 1875. 
Rec'd of Mr. Jenifer twenty-five dollars, it being a part of my ac- 
count for professional services. 
B. M. BEALL, M. D. 


(B. M. B. No. 1.) 
Endorsed: B. M. Beall, M. D. October 3rd, 1882. 


46 Aff’t of Eliza Rollins. Filed Oct. 6, 1882. 
In Supreme Court, District [of ] Columbia. In Equity. 


Dutcu et all. 
v8. No. 8243. 
DopGE et al. 


I, Eliza Rollins, wife of Henry Rollins, depose and say I reside at 
No. 915 O St., where I have lived for the Jast six years. I knew 
Thomas Jenifer seven or eight years ago. When my sister Frances, 
wife of Jos. Clay, lived on 9th street in 1874 and spring of 1875 I 
was in service at Gen. Gilmore’s, E St., bet. 6 and 7, now living on 


9th St., and made my home at her house, spending a night occasion- 


ally and Sundays when not in service. Joseph Clay and wife—my 
sister Frances—moved from 9th street about the last of April, 1875— 
I remember it was cool weather—into the house of Thomas Jenifer, 
situate near corner of alleys east and south of his lot fronting on O 
St., the same house Jenifer moved from some two weeks before when 
they took him to Anthony Dutch’s house, on Samson street. I went 

to this house of Jenifer with them and made my home with 
47 them, spending some nights, Sundays, and days when not in 

service. I remember Clay told me and Frances he had paid 
Jenifer for the month of May in advance, and that he was not going 
to pay him any more rentin advance; he couldn't afford to do it and 
wouldn't. We lived in this house of Jenifer the months of May, 
June, and part of July, I think. We then moved out of this house 
into a house about a rod off, situate on Jenifer’s ground and owned 
by Aunt Nancy or Nellie, and along in December, I think, Clay 
pulled the house down and carried off the stuff. Thomas Jenifer 
never lived in any house on O St. to my knowledge. 


her 
ELIZA x ROLLINS. 


mark. 
Witness: 
H. T. WISWALL. 
C. 8S. SHREVE. 
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Subscribed and sworn to before me this third day of Oct., A. D. 
1882. 
[ SEAL. | CHAS. 8S. SHREVE, 
Notary Public, D. C. 


48 Decree Allowing Bill to be Amended. Filed Oct. 6, 1882. 


In Supreme Court, District [of] Columbia. In Equity. 


Dutcu et al. <a 
Us. No. $243. 
Donae et al. | 
On motion of H. T. Wiswall, solicitor for plaintiffs, it is this 6th 
day of October, 1882, ordered and decreed that plaintiffs have leave | 
to amend their said bill in the particulars mentioned in the petition 


of the plaintiffs, filed the 28th day of September, 1882. 
A. b. HAGNER, 
Asso. Justice. 


Amended Bill. Filed Oct. 11, 1882. 
In Supreme Court, District [of] Columbia. In Equity. 


Antuony M. Dutcu et als. 
vs. No. 8243. 
Ropert P. DonGceE et als. 


Plaintiffs, by leave of court first had and obtained, amend their 
bill in the following particulars: 

1. Brittania W. Kennon, resident of said District, is made party 
codefendant. ; 
2. The following paragraph, No. 13, is added thereto: “13th. That 
plaintiffs, since filing their original bill, are informed and believe 

said forged instruments came into possession of said defend- 
49 ant, Brittania W. Kennon (to plaintiffs unknown), when and 

under what circumstances also to plaintiffs unknown, but 
from defendant Darneille’s answer herein filed, and from his re- 
marks, May 29, 1882, the day of said last sale, they believe and so 
charge that said forged note and forged deed of trust have been in 
possession or senteel of said defendant Kennon nearly seven years 
since their making, unpaid and [un ]satisfied in whole or part. Plain- 
tiffs know not and have no means of learning by whose request, 
order, or agency said defendants, trustees Dodge and Darneille, ad- 
vertised for sale and sold said premises; but they now believe, from 
what they learned from said Darneille at said last sale and from his 
said answer, that said defendant Kennon was the holder of said in- 
struments in the month of July, 1881, and May 29th, 1882, and 
requested and ordered said advertisements and sales; that defend- 
ant DarneiJle having withheld from plaintiffs all knowledge of and 
means of learning the possession, custody, control, or ownership of 

said instruments other and further than above mentioned, hn 
50 the plaintiffs are deprived of all ability to enlighten the 
court more in these respects. 


SAMUEL 8S. CISSEL VS. ANTHONY M. DUTCH ET AL. 21 


3. The following paragraph, No. 1}, is added to the prayers of 
said bill: No. 14. That said defendant, Brittania W. Kennon, be 
made party codefendant hereto, and that with her several answer- 
thereto she state fully and particularly when, of whom, under what 
circumstances, and where she procured possession, control, custody, 
ownership, or interest in said forged instruments, and what, if any- 
thing, she paid therefor, and whether she requested and ordered said 
trustees, said Dodge and Darneille, or either of them, to advertise 
for sale and to sell said premises, and what amount of money she 
received from said trustees, or either of them, as the fruit of said 
last sale, and that plaintiffs may have such other relief as the nature 


of the case requires. 
ANTHONY M. DUTCH. 
OTHER DUTCH. 
THOMAS DUTCH. 
BECCA SWALES. 
KITTY HARPER, 
WILLIAM HARPER, 
Her Husband. 
KITTY MATTHEWS, 
HENRY MATTHEWS, 
Her Husband. 
DECIA WILLIAMS, 
ANTHONY WILLIAMS, 
Her Husband. 
JOHN FLETCHER. 
VINCEN DUVAL. 
MARIA JOHNSON. 
MARY REDIES, 
HATTIE REDIES, 
BESSIE REDIES, anp 
51 JOHN REDIES, 
Minors who sue this Action 
By JOSEPH REDIES, 
Their Father and Next Friend. 
HANNAH NANCE anp 
SIMON NANCE, 
Her Husband, Plaintiffs. 
The defendants to the original bill of complaint and amended 
bill are Robert P. Dodge, Philip A. Darneille, John T. Hall, John 
Stuart, Samuel S. Cissel, and Brittania W. Kennon. 


ANTHONY M. DUTCH. 
H. T. WISWALL, 


Solicitor for Plaintiffs. 


I, Anthony M. Dutch, one of the above-named plaintiffs, depose 
and say that I have heard read the foregoing amended bill of com- 
plaint by me and my coplaintiffs, by my solicitor signed, as above, 
and that I know the contents thereof, and that the facts therein 
stated of my own knowledge are true, and that the facts therein 
stated upon information and belief I believe the same to be true. 
ANTHONY M. DUTCH. 
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Subscribed and sworn to before me this 9th day of October, A. D. 
1882. 2 
R. J. MEIGS, Clerk, 

By R. J. MEIGS, No. 3, 
Ass’t Clerk. 
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ay Subpana to Answer Amended Bill. Issued Oct. 11, 1881. 


In the Supreme Court of the District of Columbia. October 11th, 
1882. 


against Equity Docket 22. 


AntHony M. Dutcu et al., Complainants, Le 8943, 
Rosert P. Dovce et al:, Defendants. 


The President of the United States to Britannia W. Kennon, defend- 
ant: 


You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpoena, 
and answer the exigency of the amended bill, under pain of attach- 
ment and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 


Ce ie ce ee acy 


R. J. MEIGS, Clerk, &c., | 
By R. J. MEIGS, No. 3, g 
Ass’t Clerk. ' 


Marshal’s Return. 


Summoned Oct. 18, 1882. 
C. E. HENRY, Marshal. 


Decre- Pro Confesso vs. Britannia W. NKennon. Filed Dec. 6, ’82. 
In Supreme Court, District of Columbia. In Equity. 


ANTHONY M. Durtcu et al. 
vs. No. 8243. 
Ropsert P. DonGe et ald. 


Dod On motion of counsel for plaintiffs, and it appearing to the 

courtthaton the 18th day of October, 1882, personal service was 
made on the defendant, Britannia W. Kennon, in plaintiff’s amended 
bill, and that said Britannia has not entered her appearance or made 
answer therein, it is therefore this 6th day of December, 1882, or- 
dered that said amended bill be taken pro confesso as against said 
defendant Britannia. 

A. B. HAGNER, 

Asso. Justice. 


ones sm | cds ee sn rete RO 
. 


- EG, GE te a, ene, gta eget tia, 


SAMUEL 8S. CISSEL VS. ANTHONY M. DUTCH ET AL. 


Replication. Filed Dec. 7, 1872. 
In Supreme Court, District [of] Columbia. In Equity. 


Dutcu et all. 
v8. No. 8243. 
DongceE et al. 


Complainants hereby join issue with defendants, Dodge, Darneille, 


and Cissel. 
H. T. WISWALL, 
Solicitor for Complananis. 


Order of Reference to Examiner. Filed Dec. 20, 1882. 
In Supreme Court of the District of Columbia. In Equity. 


Antuony M. Dutcu et al. 
v8. No. 8243. 
Rosert P. DonGe ef al. 


On motion of counsel it is this 20th day of December, 1882, 

54 ordered that the above cause be referred to John Cruikshank, 
an examiner of this court, to take the testimony, and that 

the plaintiffs have twenty days for their direct testimony and five 
days for their rebutting, and that the defendants have twenty days 


to take their testimony. 
A. B. HAGNER, 
Asso. Justice. 


Motion for Order to File Def’ts’ Testimony. Filed Apr. 5, 1882. 
In Supreme Court, District [of] Columbia. In Equity. 


Dutcu et al. 
v8. No. 8243. 
Donce et al. 


It appearing to the court that the above cause was calendered and 
the testimony completed March 1, 1883, for March term, 1883, and 
that on the 16th day of March some little additional testimony was 
— by defendants, it is, therefore, this — day of April, 1883, ordered 


that defendants file their testimony forthwith. 
H. WISWALL, 
Solicitor for Pl’ ffs. 


55 Order to File Testimony of Def’ts Forthwith. Filed Apr. 9, 1882. 


In the Supreme Court of the District of Columbia. In Equity. 


Dutcu et al. 
vs. No. 8243. 
DopnceE et al. 


It appearing to the court that the testimony in the above-entitled 
cause has been taken and closed and the case duly calendered for 
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the March term, 1883, and that the testimony has not yet been filed 
on the part of the defendants, it is this 9th day of April, 1883, or- 
dered that the defendants forthwith file their testimony. 
By the court: 
MacARTHUR, Justice. 


Filed April 9, 1883. 
56 In the Supreme Court of the District of Columbia. In Equity, 


Dutcu et al. 
vs. No. 8248. 
DopnGeE et al. 


Interrogatories and cross-interrogatories propounded by counsel for 
complainants before John Cruikshank, examiner, to BritTANIA 
W. KENNON, witness called by complainants: 

Int. Ist. Were you ever the holder or owner of a note purporting 
to be signed with the mark of one Thomas Jenifer for the sum of 
$1,000, dated on or about July 8, 1875, payable to the order of one 
Jno. T. Hall in two years, with interest at 10 per cent. semi- 
annually? If yea, state fully and particularly when you became 
such holder or owner, from whom you received it, [and] what sum 
you paid for it. 

Int. 2d. State fully how soon after July 8, 1875, the date of said 
note, you learned from Dodge and Darneille, or either of them, that 
your money was invested in said pretended note. 


o7 Obj’n. The word “ pretended ” objected to. 

Int. 3d. State fully the several dates, near as you can, of any and 
all sums of money you have been paid as interest on said pretended* 
note and the names of persons paying the same to you. 

Obj’n to the use of the word “ pretended.” 

Int. 4th. State if Thomas Jenifer ever paid you any portion of 
said note or any interest on said note. 

Int. 5. Did Anthony M. Dutch, in Jenifer’s lifetime, pay you any 
portion of said note or any interest on said pretended* note? 

Obj’n to the word “ pretended.” 


Int. 6. Did Anthony M. Dutch, after Jenifer’s death, on the 3d of 
March, 1878, pay you any portion of said pretended* note or interest 
thereon ? 

Obj’n to the word “ pretended.” 


Int. 7. Did you ever call on either Jenifer or Dutch and 

58 demand payment of said note and interest? If you did not 

so call, state fully and particularly your reason for not so doing. 

Int. 8. Did not your counsel, Mr. Peters, advise you what course 
to pursue as regards any attempt to collect said pretended* note? 


Obj’n to the word “ pretended.” 


[* The word pretended is erased in copy. ] 
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Int. 9. Why did you allow said note and interest thereon to re- 
main unpaid for a period of 6 years and make no attempt to collect 
the same ? 

Jut. 10. Did you order and request said Dodge or Darneille, or 
either of them, to advertise for sale and to sell the premises men- 
tioned in complainants’ bill in the month of July, 1881, and also in 
the month of May, 1882? 

Int. 11. What amount of money has been paid you as the pro- 
ceeds of said last sale? State fully who paid you and date of pay- 
ment. 


Objected to, as the trustees’ account is the best evidence as to this, 


59 Int. 12. Did you ever have in your possession and control 

said pretended* note and the pretended* deed of trust to secure 
the same purporting to be executed by Jenifer before one Nich. Cal- 
lan, notary ? 


The word “pretended” in this question objected to. 


Int. 13. Did you direct Dodge and Darneille, trustees in said pre- 
tended trust deed, or either of them, to execute the release which 
Dodge executed Sept. 9, 1880, of the property mentioned in com- 
— bill, or did you assent to the same after it was executed ? 

f yea, state your reasons for so doing. 
Int. 14. Was you consulted in regard to the release before it was 


executed ? 
H. T. WISWALL, 
Solicitor for Complainant-. 


60 Cross-interrogatories to be propounded to Mrs. Britrania 
W. KENNON: 

X Int. 1st. Have you any knowledge of the matters concerning 
which you have been ae except such as was derived from 
statements of your agents and attorneys ? 

X Int. 2d. Was or — not Rob’t P. Dodge — agent in 1875 for 
the investment of your moneys, or some of them ? 

X Int. 3d. Have you not entrusted or left the entire management 
and control of the matters pertaining to the Jenifer note and deed 
of trust to your agent or attorney? If yea, has their action been 
satisfactory to you, and do you approve and ratify the same? 


61 To the 1st int. she says: 
A. I was the holder of it. I set the money, $1,000, by check, 

I think, through Dr. ‘Peter to Dodge & Darneille, and received the 
envelope containing the papers from Dr. Peter and laid them aside 
without, at that time and some time after, looking at them. 

To the 2d interrogatory she says: 

A. As I said before, I gave the money to Dr. Peter for Dodge and 
Darneille to invest and received the envelope containing the 
papers. 


{* The word pretended is erased in copy. ] 
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To the 3d int. she says: 

A. I have received no interest on the note whatever, and on mak- 
ing inquiry at the end of the times when the installments of interest 
became due, or rather expressing my surprise that interest was not 
paid, I was informed—by whom I do not recollect—that the man 
was not now able to pay, but that I would be paid in full if IT waited 
until the end of the two years. 

To the 4th int.: 

A. No. 
G2 To the 5th int.: 
A. No. 

To the 6th int. : 

A. No. 

To the 7th int.: 

A. No. 

To the 8th int.: 

A. On the recommendation of Mr. George Peter I signed the re- 
lease, but learning afterwards from Mr. Darneille, one of the trus- 
tees, that he had peremptorily refused to sign it, and that the money 
was justly mine, I wrote to Mr. George Peter at Rockville, inform- 
ing him of what Mr. Darneille said, and leaving the whole matter 
in Mr. Peter’s hands, since which time I have had nothing to do 
with it. 

To the 9th int.: 

A. I left it in the hands of Mr. Peter. I cannot answer as to the 
reason of the delay. 

To the 10th int.: 

A. I did not, because it was in Mr. Peter’s hands, and he was em- 

powered to act for me as my attorney. 
63 To the 11th Int.: 
A. Mr. Peter handed me $200. That is all I have ever 
received from the note. 

To the 12th Int.: 

A. I suppose the deed of trust was with the other papers which 
I sent to Mr. Peter, since when I have not seen the papers. 

To the 13th Int.: 

A. I have explained that in my answer to the 8th interrogatory. 
I had no communication with Mr. Dodge on the subject. 

To the 14th Int.: 

A. I have said that I signed it on the recommendation of Mr. 
Peter. That is all I know about the release. 

To the Ist cross-int.: 

A. I have no other knowledge. 

To the 2d X Int.: 

A. I gave the money to Dr. Peter, my son-in-law, and he gave it 
to Dodge & Darneille to invest. He gave them the money when 
the note was produced by them. I sent a check for the money. I 
think that was the only amount I invested with that firm. 

To the 3d X Int.: 
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A. Yes, because I took it for granted that Mr. Peter would do 


what was right. 
B. W. KENNON. 


64 Depositions for Plaintiffs. Filed April 9, 1883. 
In the Supreme Court of the District of Columbia. 


Dutcu et al. 
vs. No. 8243. Eq. Doe. 22. 


DopGce «& al. 


At an examination held in this cause before me, an examiner in 
chancery, pursuant to order of the court, personally appeared 
Washington Danenhower, Anthony M. Dutch, Benjamin M. Beall, 
Mary A. Dutch, Henry T. Wiswall, and John H. Steward, the wit- 
nesses within named, on behalf of the plaintiffs, and, after the wit- 
nesses had been sworn to speak the truth, the whole truth, and © 
nothing but the truth touching the matters in issue, the within 
depositions were written down by me, from the statements of the 
witnesses, read to them and signed by them in my presence. 

Mr. Wiswall appeared for pl’ffs; Messrs. Jones and Lambert, for 


def ’ts. 
JNO. CRUIKSHANK, 
Examiner in Chancery. 
65 In the Supreme Court of the District of Columbia. 


Dutcn et al.) ! 
v8. No. $243. Eq. Doe. 22. 
DopGeE et al. J 
DecEMBER 26, 1882. 

Met pursuant to order of the court. | 

Present: Lambert and Jones, solicitors for Cissell & Darneille, and 
Mr. Wiswall, for plaintiff, whereupon— 

WASHINGTON DANENHOWER, of lawful age, a resident of George- 
town, D. C.,a witness produced and sworn on behalf of the plaintiffs, 
deposes & says: 

Ques. 1. Do you know Anthony M. Dutch, plaintiff in this case; 
if so, how long? | 

A. Yes; the date I don’t recollect ; since July, 1880. 

Q. 2. Did Mr. Dutch call on you about that time for a loan of 
money on lot H, square 367, mentioned in the bill of complaint ? 


(Question objected to as leading.) 
A. He did call upon — for a loan upon the property named. 
66 Q. 3. If you did anything in pursuance of that request, 


state what you did. 
A. I directed him to procure an abstract from Johnson & Beale, 
who were in business together at that time, and after producing the 
same we found there was a trust upon the property made in 1575 to 
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secure $1,000 to J. T. Hall. The trustees under that trust given by 
Thomas Jenifer, who owned the property in 1875, were Robert P. 
Dodge and Philip A. Darneille. I went with Mr. Dutch and pro- 
cured the abstract, and Mr. Dutch paid for it. When I discovered 
there was a trust upon the property I asked Mr. Dutch to explain it 
to me as best he could. He immediately remarked that there was 
no trust. 


(Statements of Dutch objected to.) 


Q. 4. Look at this abstract produced here, and say if it is the one 
that you procured for Mr. Dutch and that you now speak of? 
A. Yes, sir; this is the identical one. 


(Abstract offered in evidence and marked Exhibit W. D., No. 1.) 


Q. 5. If you directed Mr. Dutch, in consequence of finding 
67 this encumbrance you have spoken of, to do anything, state 
what you directed him to do. 


(Objected to as immaterial and leading.) 


A. I did. 
Q. 6. Did you, soon after you procured the abstract, call on the 
defendant, Mr. Darneille, in reference to it? 


(Objected to as leading in form.) 


A. I did call on Mr. Darneille and Mr. Dodge also. I saw Mr. 
Darneille first at his office, and told him about my business, which 
was to procure a release of this trust, as I had been informed it was 
a forgery—a fraud rather. Mr. Darneille said he believed it was a 
forgery and fraud; that he had his attention called to the matter 
once before; that they had tried to collect the money and couldn't, 
but he said, “ We can release this property, under the circumstances, 
if we are paid for it.” He also said, “ You see Mr. Dodge and hear 
what he has to say.” He also said, “How much can I be able to 
make out of it?” I said, “Only what a trustee usually gets, $5,” or 
“half of $5;” I don’t recollect now. He then said, “ You see Dodge 

and get his signature to the release,” or words to that effect ; 
68 that is the all the conversation at that time. I saw Mr. Dodge 

immediately and had a talk with him, and he informed me 
that he believed the deed of trust above mentioned to be a fraud; 
that they had once before tried to collect the same and failed in a 
previous lawsuit. After our conversation about the matter he said 
he would release it if Darneille would, and I then prepared a re- 
lease with my own hand, which I now show tothe examiner. (Re- 
lease offered in evidence and marked W. D. No. 2), which he (Dodge) 
signed and acknowledged in my presence as a notary public, re- 
marking when he signed that the whole transaction was a fraud— 
the whole transaction in connection with the deed of trust above 
mentiened. This conversation with Mr. Dodge was at his office, at 
the assessor's office, September 9. 1880, within a day or two of the 
interview with Mr. Darneille; that was all the conversation I had 
with Mr. Dodge at that time. About the same day or the next day 
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I returned to Mr. Darneille’s office and told him of my transaction with 

Mr. Dodge—that he had signed the release. He remarked, 
69 “Whatam I to make out of this thing—got to make something 

out of it.” I said, “You will probably make $2.50.” He de- 
murred and said that was not enough. I said, “How much do you 
want?” He said, “I ought to make four hundred dollars out of it, 
and will give you one-half.” I said, “No; I won’t have anything 
to do with it; there is no justice (or words to that effect); you 
shouldn’t have it.” “I will,” he said; “I have taken a risk releas- 
ing this, and the note is held by a friend of mine who lives in 
Georgetown—a lady—and I don’t intend to release it without I’m 
paid for it.” He had remarked that he knew it was a fraudulent 
transaction about the deed of trust, and seemed to be informed of 
the status of it. 


(Ojected to as witness’ opinion.) 


I think that was the substance of the conversation. The trans- 
action really was ended there with Mr. Darneille, and also with Mr. 
Dodge, until the day of the sale. 

Q. 7. Look at this paper (Exhibit W. D. No. 2) and say in whose 
handwriting on line 

A. It is all my handwriting. 
70 It would be well to state, in connection with my testimony 
here, that I had occasion to investigate the character of 
Thomas Jenifer, deceased. 


(Objected to and withdrawn.) 


During the summer of 1880, or fall of 1880, I met Mr. Dodge, 
and in the spring of 1881, and had several conversations with him 
about the property, and he asked me how I had fixed the matter up. 
I informed [him] that there was a hitch in the matter with Mr. 
Darneille. About the time of the first sale to Mr. Stewart I in- 
formed Mr. Dodge of all the facts in connection with my conversa- 
tion with Mr. Darneille, and told him that if the sale took place I 
would have to protest in public against it. At the time of the sale, 
in the afternoon, I was present, and saw Messrs. Dodge and Dar- 
neille, and when the auctioneer finished the reading of the notice of 
sale to the public he allowed me to make a statement, which I did, 
protesting against the sale ; that it was a fraudulent transaction, and 
that the trustees had acknowledged it to me to be such. I, at that 

time, was the agent of the owners of the property. I also 
71 mentioned in substance what I have mentioned to you right 

here, in relation to one of the trustees requiring money for 
his signature. The sale was made, and the purchaser at that time 
declined to comply with the terms, after investigation into the facts 
connected with the deed of trust. That is about all I know. 


: Cross-examined by Mr. Jones: 


X Q. 1. You don’t pretend to give all the conversation that you 
had with Mr. Darneille at either of your interviews, do you ? 
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A. I don’t want to be positive, but if he can refresh my memory 
I will be glad to know it. 

X Q. 2. The conversations lasted several minutes, and what you 
have given of them would not have occupied thirty seconds. I 
want to know whether you pretend that in your testimony you have 
given the entire conversation between you. 

A. I think I have, in substance. It may not be word for word. 

X Q. 3. Who first used the word “ forgery” in connection 
72 with the deed of trust—you or Darneille? 

A. I couldn’t say positively about that. It was in my 
mind that it was a forgery because I was informed. 

X Q. 4. Was Dutch, the complainant in this suit, with you on 
either occasion with Darneille? 

A. He was once. 

X Q. 5. Did Dutch say to Darneille in your presence that Jenifer, 
in his lifetime, had told him that he had paid off the $1,000 note se- 
cured by this deed of trust ? 

A. No,sir; he said this: He said all his debts he had paid off, but 
did not mention the $1,000 note. When I first informed Dutch 
about the $1,000 note he had never heard of it before. 


(Objected to as not responsive.) 


X Q. 6. Did not Mr. Darneille, on the occasion referred to, ask 
Dutch if he was willing to make oath, to raise his right hand and 
swear, that Jenifer had told him that he had paid this note, or words 
to that effect ? 

A. That is rather complicated. I don’t recollect any such 
73 question in reference to the $1,000 note. He, Dutch, said Jen- 
ifer had paid all the debts, and I believed Jenifer’s reputation 

was good. 

X Q. 7. Did not Dutch on this oceasion raise his right hand and 
make aon at Darneille’s request, that Jenifer had told him that he 
had paid this note, or words to that effect ? 

A. I don’t recollect any such act of Dutch’s. 

X Q. 8. Did you not have another interview with Mr. Darneille, 
in which he reminded you that Dutch had said that Jenifer toid him 
that he bad paid this note off, and you told Darneille that you had 
instructed Dutch to say that, or put those words in Dutch’s mouth ? 

A. I had another interview with Mr. Darneille, and he mentioned 
the subject of your question, and I denied that Dutch knew of the 
$1,000 note, and I did not put the words into Dutch’s mouth. I 
then remarked to Mr. Darneille that he had inferred from our con- 
versation that Dutch knew about the $1,000 note; that it was a mere 
inference from what Dutch had said about Jenifer’s remark about 

paying all his debts. 
74 X Q. 9. Did you know anything about the state of the title 
until you obtained this abstract (W. D. No. 1)? 

A. No, sir; I never knew anything about it ; never saw Mr. Dutch 

until he eame to my office to get the loan. 
X Q. 10. Who first told you the deed of trust was a forgery ? 
A. Well, I don’t recollect about that. 
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X Q. 11. When you first saw Mr. Darneille did you not ask him 
tu release the property because the note had been paid off, but had 
been lost or mislaid so that it could not be found ? 

A. I will have to mention, in connection with that question, this 
fact: Seeing the abstract I supposed it was a genuine, straight trans- 

Dutch about it. He answered that he 
didn’t know anything about it. I informed him the date of the trust 
was in 1875. He said he did not see why Jenifer should make a 
loan on the property, or in any other manner, as there was no ne- 
cessity for the money, and in that interview Dutch may have men- 

tioned that it was a forgery, either a forgery or it may have 
75 been done without Dutch’s knowledge. I told him he had 

better look among Jenifer’s effects and see if he could find 
that note. He did not find the note. I remarked to Mr. Darneille 
that if there had been such a note given by Thomas Jenifer as de- 
scribed in this deed of trust, and had been paid, that it was lost— 
we could not find it—and that if it had been given I was satisfied 
that it was paid. 

X Q. 9. When you saw Mr. Darneille at your first interview was 
the release prepared ? 

A. No. : 

X Q. 10. Was it prepared when you had your second interview? 

A. I think it was. 

X Q. 11. Was it at the first or second interview that you told Dar- 
neille that it was a forgery ? 

A. I don’t recollect of informing him about any forgery. 

X Q. 12. Then you never told Mr. Darneille that it was a forgery ? 

A. I did tell him it was a forgery afterwards, but don’t know 
whether it was at the first or second interview ? 

(X Q. 11 repeated.) 
76 A. In connection with that I wish to state that my infor- 
mation all -round—Darneille and Dodge—was that it was a 
forgery, but the person from whom I learned that first I cannot now 
say. I mean that both Darneille and Dodge talked about it freely. 
I knew it at the first interview, but who told me I cannot name. 

X Q. 13. What was the first thing ae said to Mr. Darneille at 
your first interview? Give the exact language. 

A. The exact language I cannot recollect, but I know I approached 
him as I would do any one else to get the facts in relation to a deed 
of trust. This was in Mr. Darneille’s office, on 15th street; cannot 
recollect the exact date; about the 16th July, 1880—after that date; 
cannot state how long ; a few days after, I think. 

X Q. 14. What did you go to him for? 

A. I went to him to get a release of this deed of trust. 

X Q: 15. What did you say to him first ? 

A. I don’t recollect what I said to him first. 

X Q. 16. What did he say first ? 
77 A. The exact words he used I don’t recollect, but I know 
in substance that he knew all about the circumstances. 
X Q. 17. What did you say next? 
A. I cannot give you the exact words. 
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X Q. 18. What did he say next—the exact words ? 

A. I cannot give you the exact words, but I can tell you about 
the words, in substance. . 

X Q. 19. How long did the interview last? 

A. It wasn’t very long—a few minutes; I cannot say how many. 
It was not an hour; don’t think it was half an hour; don’t think it 
was ten minutes. 

X Q. 20. How long after that was it that you saw Mr. Dodge? 

A. The same day or the next day; very soon. 

X Q. 21. You took the deed of release with you (W. D. No. 2) 
when you went to see Mr. Dodge? 

A. No, sir. 

X Q. 22. Did you have two interviews, then, with Dodge ? 

A. Yes, sir; I think I| had. 

X Q. 23. How long a time elapsed between your first and second 
interviews with Dodge ? 

A. I saw Mr. Dodge almost every day on business, but on 
78 this business I don’t know how long it was. 
X. Q. 24. Was it a week? 

A. I cannot state, positively. 

X Q. 25. Was it a month ? 

A. Cannot state definitely. 

X Q. 26. Was it two months ? 

A. Cannot say whether it was one or two months. I go to the 
assessor’s office every day on business. 

X Q. 27. But the business of this deed of trust you cannot answer 
whether it was a week, one month, or two months between your first 
and second interviews with Dodge ? 

A. I would not like to state positively, as [ have business with 
the assessor and collector of taxes nearly every day. I may have 
mentioned it at some of my visits there. 

X Q. 28. Who employed you to obtain the release of this deed of 
trust? 

A. Mr. Darneille said to me: “I will sign a release if Mr. Dodge 
will do it.” 


(Objected to as not responsive.) 


Question repeated. 
A. Mr. Dutch employed me to make the loan, and in connection 
with that it was necessary to have a release, and to facilitate 
79 that I drew the release myself. 
X Q. 29. When ? 
A. He employed me to get the loan in July, 1880. 
X Q. 30. Was Dutch frequently at your office in connection with 
the loan? 
A. He called to see me as any other individual would while the 
loan was in progress. 
X Q. 31. Would not he call nearly every day? 
A. I don’t think he did. 
X Q. 32. What did Dutch promise to pay you for obtaining this 
deed of release ? 
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A. He never agreed to pay me anything. 

X Q. 33. What were you to get for obtaining the loan ? 

A. Two per cent.—$10 for a $500 loan. 

X Q. 34. Did you not tell Darneille that you expected to make 
$400 out of the transaction? 

A. No. We don’t do business in that way. 

X Q. 35. Had you not received $40 from Dutch or the owners 
when you saw Mr. Darneille at one time, and did you not tell Mr. 
Darneille that you had received $40 from them ? 

A. You speak of the amount of $40. In connection with 
80 that question I wish to state that the abstract which had 
been ordered from Johnson & Beale was ordered on my en- 
dorsement, and for which I was responsible and had to pay $25. I 
took a receipt for it. The remainder, I think, was $10 fee and $5.00 
for drawing the papers. That was the way it was if I mentioned it 
at all. That was the way that I think it was paid, but I could not 
tell without reference to my books. 

X Q. 36. Did Mr. Dodge tell you afterwards that he did have an 
impression that there was some fraud in connection with this deed 
of trust, but that he had afterwards become convinced that it was a 
genuine transaction and that he wished to recall the deed of release 
which he had signed erroneously and without authority ? ; 

A. Mr. Dodge, at the time and for some time afterwards, stated to 
me that he believed it to be a fraudulent transaction. Some time 
afterwards—it may have been some months or a year, time passes 
so quickly—he remarked to me that he was in doubt regarding it, 

but at no time did he ever say to me that he desired to 
81 recall his signature to the deed of release. 
X Q. 37. Where is the deed of trust in question ? 

A. I don’t know; I have never seen it. 

X Q. 38. From what data did you prepare that deed of release? 

A. I prepared that release from the abstract for the liber and folio, 
I think, and for the description of the same. 

X Q. 39. Of whom did you inquire, in relation to the standing of 
Thomas Jenifer, before you saw Messrs Dodge & Darneille? 

A. I saw Mr. Thomas L. Hume, now deceased. I don’t recollect 
anybody else. 


By Mr. LAMBERT: 


X Q. 40. How long have you known Mr. Darneille? 

A. I think for about two years and a half; not more; probably— 
well about three years. 

X Q. 41. How long had you known him before your first con- 
versation with him in his office on 15th street in reference to this 
deed of trust? 

A. Well, I have known the gentleman, by reputation, for three 
years. I doubt whether I had a transaction with him before this ; 

and I think I had no personal acquaintance before the trans- 
82 _ action, or prior to the first conversation on 15th street. 
X Q. 42. You then introduced yourself to Mr. Darneille at 
that interview ? 
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A. I guess I did. 

X (Q. 43. Who were present, besides yourselves, at that interview, 
which, I understand, took place in Mr. Darneille’s office, on 15th 
strect ? 

A. There was somebody, I thi, either at the first or second 
interview, while I was there, but his name I cannot recollect. 

X Q. 44. Was it any one of your acquaintance ? 

A. I would not like to say positively. 

X Q. 45. Did you have at that time with you, and did you ex- 
hibit to Mr. Darneille, the abstract which you have placed in evi- 
dence ? 

A. I do not recollect. 

X Q. 46. Now, won’t you be good enough to state just how you 
introduced the subject of the release or deed of trust, or both ? 

A. I cannot state how; that is something that one cannot recolleet— 
the exact language. 

X Q. 47. Won’t you be good enough to state what occasioned Mr. 
Darneille’s disclosing to you, until then a stranger to him, his con- 

nection with a frauduient deed of trust, or the fact that the 
83 deed was fraudulent, and what language he used in making 
that disclosure ? 

A. That occasion of course rested with himself; I don’t know what 
the occasion was, except to make some money; that is a matter for 
himself, but the language he used—the exact words he used—I can- 
not give other than this: [He said that he would release the property 
if | got Mr. Dodge’s signature; I procured Mr. Dodge’s signature in 
the regular way, and presented it to Mr. Darneille, and he then said: 
“What have | to make out of this?” or words to that effect. I then 
suid to him: “ You have agreed to release it.” “ Well,” he said, “I 
won't release it unless Tam paid for it.” He also said: “ You are a 
notary public; you can draw up a trust for $400, get Dutch to sign 
it, as he cannot read; I can sell the note; I can work the note off.” 
| declined and said I would have nothing to do with it. He even 
offered me $200, one-half of the $400. 1 told Mr. Duteh when I 
next saw him about my conversation with Darneille. That is about 
the substance. | 

Objected to as not responsive. 

84 X Q. 48. Is that the best answer you can make to the ques- 
‘ tion ? 

A. I think that is the best answer I can make. 

Adjourned to Wednesday, the 27th day of December, 1882, at 11 
o'clock. 

J. C. 
WEDNESDAY, December 27, 1882. 

Met pursuant to adjournment, whereupon the cross-examination 

of WASHINGTON DANENHOWER was continued as follows: 


X Q. 49. State your occupation. 
A. I am in the real estate business. 
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X Q. 50. What business is Mr. Darneille in? 

A. I am sure I don’t know what his business is. 

X Q. 51. Didn’t you know when you first called on him what busi- 
ness he was in and what he had an office for? 

A. He appeared to be in the broker business, and I think he had 
signs out for real estate and loans. We cannot always give a man’s 
business accurately, but I think that answer will cover the question. 

X Q. 52. Separate, if possible, the two interviews, and tell 

85 me if, at the first interview you had with Mr. Darneille, he 

did not say to vou that he knew nothing about this transac- 

tion, that he was away at Bedford Springs, Pa., when it occured, and 

that his partner, Mr. Dodge, knew x it and had made the trans- 
action. 

.. I cannot separate the two interviews in regard to time. In re- 
gard to this question as to being away at Bedford Springs, I have no 
reco'lection of such remark, and as regards his remark of Mr. Dodge’s 
attention to the business, I have no recollection of that either. 

X Q. 53. At this first interview did he not say that he personally 
knew nothing of the transaction, but would look it up if you wished 
him to and would give him a mem. of the matter, and didn’t you 
then give him a memorandum of it—look at that before you answer 
(showing a paper marked W. D. No. 3)—as follows: 


Ex. W. D. No. 3. 


Thos. Jenefer, employed by Hall & Hume, gave his note to J. T. 
Hall for $1,000, secured by deed of trust, dated July 8, 1875, & ap- 
pointed R. P. Dodge and P. A. Darneille trustees. 


S6 A. I don’t remember about any such remark of his about 
looking it up. I must say this exhibit—a paper which you 
hand to me—I know to be genuine, and which I presume I gave 
him for his information. I think I had the memorandum exhibited 
as evidence just as a memorandum of my own. That is my impres- 
sion, as that is the way I usually do business when I approach gen- 
tlemen in transactions of this kind. I think IT had it in my book. 

X Q. 54. Then you do not recollect that you left this memorandum 
with him so that he might inquire into the subject at your first in- 
terview with him”? 

A. I don’t recollect leaving that memorandum with him for that 
purpose, 

X Q. 55. Do you know for what purpose you left it with him? 

A. No; I don’t know for what purpose, or how he got it. I had 
forgotten that I left a memorandum with him until it was produced 
here. It is in my handwriting. 

X Q. 56. Was it not at the second interview with Mr. Darneille 
that he first told you that he had learned that a lady in Georgetown 

was the holder cf the note? 
$7 A. I don’t recollect about its being the second interview ; don’t 
recollect positively. 

X Q. 57. Your memory is somewhat treacherous, is it not? You 
didn’t know that you had left that memorandum ; you cannot sep- 
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arate those two interviews. Don’t you now think that other matters 
may have crowded your memory so as to render it indistinct as to 
these matters ? 

A. I recollect the principal facts in the case, but the minor details 
are something that I have not paid much attention to. 

X QQ. 58. And the different interviews that you had with Darneille 
and Dodge and Dutch are so blended in your recollection that, while 
you remember the principal facts, as you say, you cannot give the 
details of the several interviews ? —, 

A. I cannot give the details of the several interviews. The prin- 
cipal facts were very plain and I cannot forget them. The whole 
transaction appeared to be a doubtful one, and I didn’t endeavor to 
recollect the minor details, perhaps, as much as I ought to have done 
had I expected to testify at a future day. 


(Last portion objected to as irresponsive.) 
88 Redirect : 


R. D. 1. Has your attention to what transpired at any of the in- 
terviews with Mr. Darneille at his oflice, which you have spoken of, 
ever been since called to the same until you testified here, by any 
one? 

A. Yes, sir. 

R. D. 2. Has your attention been called to it by any lawyer; and, 
if so, by whom ? 

A. Yes, sir; it has, by a gentleman from Georgetown, Mr. C. M. 
Matthews. 

R. D. 3. When was your attention called to it by Mr. Matthews ? 

A. It was called to it before this suit commenced, in the spring of 
1881. 

R. D. 4. At any of the interviews with Messrs. Dodge and Dar- 
neille, or either of them, did either of them mention the names of 
any persons connected with this fraudulent deed of trust that you 
speak of ? 


(QQuestion objected to on account of its form.) 


A. Mr. Dodge, I recollect, mentioned the names of John R. Brooks 6 
and Charles Stewart, two colored men, and he said, I believe, that 
they, were both in the penitentiary, and he said he believed it was a 

fraudulent transaction. 
89 R. D.5. Did Mr. Dodge or Mr. Darneille mention the names 
of any white men in this connection ? 

A. I cannot recollect the name of any white man. 

R. D. 6. Did Mr. Darneille, at any of the interviews you had with 
him, assign any reason for refusing to join Mr. Dodge in signing the 
deed of release other than the non-payment of the $200 to him you 
have spoken of? 

(Objected to on account of its form.) 


A. No, sir; he did not. 
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Recross-examined: 


X X 1. Did he not, with another gentleman, come to your office 
and say that he had learned that the note was outstanding and had 
never been paid, notwithstanding Dutch’s assertion that it had been, 
and that he would never sign the release, and withdrew all his 
former propositions in respect to the matter? 

A. He did come to my office with another gentleman. I think it 
was Mr. Havenner—Charlie Havenner—but the substance of that 
interview I cannot give. I won’t be positive. He may have said 

what you ask, but I am not positive what it was. 
00 X X 2. Yet all that was said at that interview related to 
that transaction, did it not? 

A. I don’t recollect what he said on any subject relating to this 
or any other transaction. I recollect the interview; can’t be posi- 


tive. 
WASH’N DANENHOWER. 
Sworn to and subscribed to before me this 27th day of December, 


1882. 
JNO. CRUIKSHANK, 
Examiner in Chancery. 
91 Antuony M. Dutcn, one of the plaintiffs, a resident of 


Washington, D. C., being sworn, deposes and says: 


Ques. 1. State what relation was the late Thomas Jenifer to you. 

A. Cousin—first cousin. 

Q. 2. How long did you know Thomas Jenifer before his death ? 

- From the time I was a small little shaver, four or five years 
old. 

Q. 3. Are you familiar with the property he owned on O street? 
If so, mention the number of the lot and square and between what 
other streets it is. 

A. I am acquainted with it, sir; it is between 9th and 10th streets; 
I don’t know exactly the number of lot and square. 

Q. 4. What, if any, buildings are on this lot? 

A. They are frames—a little shoe shop and a house on the front— 
front on O street. There is another two-story house near the other 
end, back towards the alley, and a small shanty. 

Q. 5. State whether or not you have had the collecting of the 
rents of those houses, and, if so, for how many years. 

A. While it was in my hands I was collecting three or 
92 four.months at a time in a year. I have been collecting it 
since the death of the old man and a little before that. 

Q. 6. Who paid the taxes on that property ? 

A. I paid taxes since his death until the first sale. 

Q. 7. Did you pay the tax for 1874? Look at that. (Showing 
paper.) 

A. Yes, sir. 

(Paper offered in evidence and marked A. M. D. No. 1.) 


Q. Where did you get the money to pay it with? 
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A. From this house’s rents. 

Q). 9. (Showing tax-bill marked A. M. D. No. 2.) Look at that 
paper and say what it is and whether you paid it or not. 

A. It is a tax-bill for 1876. I paid it. 


(Bill offered in evidence.) 


Q). 10. (Showing papers.) What are these ? 

A. These are tax-bills—one for first half of 1877, another for first 
half of 1878, and the other two for Ist and 2d halves of 1880. I 
paid them all from the rents. 


(Papers offered in evidence and marked Exhibits A. M. D. Nos. 
>) o * 
”, 4, ”, 6.) 


(). 11. Have you made careful search among all your papers 
93 for the tax-bill for the year 1875; and, if so, have you or not 
been able to find it? 

A. I have made search and have not found it. I looked over all 
the papers. 

Q. 12. Were you present at the sale of this property at public 
auction in May—July—last ? 

A. Yes, sir; I was. 

(). 13. Did any person at the time of the sale give notice as to the 
character of this deed of trust ? 


(Objected to as leading.) 


A. Yes, sir; he did. 

(). 14. Were you present at the sale last year of this property ? 

A. Yes, sir; I was there. 

Q). 15. Do you recollect going to Mr. Danenhower’s office to pro- 
cure a loan of money on this property? If so, state, as near as you 
ean, how long this was before the first sale. 

A. I recollect very well; it was some time before the sale; it was 
twelve months. I can’t think of the month right away; it was in 
the spring; I don’t know whether it was June or July. 

Q. 16. Whom did you see and talk with there about a loan ? 


(All conversations between witness and Danenhower objected to 
as inadmissible.) 


A. Mr. Danenower, the young man. 
94 © Q.17. What did you tell him you wanted? 


(Same objection.) 

A. I told him [had a place in my view that | would be very happy 
to get some money on. 

Q. 18. What did Mr. Danenhower do for you ? 

(Same objection.) 


A. He got an abstract of the title. 
Q. 19. When he delivered you the abstract did he tell you that he 
found a record of a deed of trust on this property ? 


(Objected to as leading and inadmissible.) 


» 
a 


SAMUEL 8S. CISSEL VS. ANTHONY M. DUTCH ET AL. 39 


(Question modified :) 


When did you first learn that there was $1,000 against the prop- 
erty ? 

A. After Mr. Danenhower had been down and seen—not before. 

Q. 20. Did you go anywhere from Danenhower’s office in conse- 
quence of your learning, as you say, for the first time, that there was 
this $1,000 against the Jenifer property? If so, state to whose office 
you went. 

A. No one’s at all—except a place on the Island where they keep— 
I forget the name of the garden, the building there. I went to look 

for a man named Hall. The next place was in the Treasury, 
95 looking for Mr. Hall. I found a Mr. Hall, but he was not the 

one. I found four persons named Hall, but they were not the 
right ones. I then went back to Danenhower’s. I did not go any- 
where else from there. I had togive itup. I did not goto any other 
office that day or any other day for two or three days. 

Q. 21. Did you ever call at the oftice of Mr. Darneille and have an 
interview with him in reference to this $1,000 note on the Jenifer 
property ? 

A. | had, sir. 

Q. 22. About what time did you get there, and was Mr. Darneille 
in when you arrived ? 

A. No, sir; not the first time; I got there between 10 and 11 in 
the morning; I had been there several times before that. 

(). 23. State all the conversation that you recollect took place be- 
tween youand Mr. Darneille on the subject of this $1,000 note against 
the Jenifer property ? 

A. Well, I saw him; I asked him if he was Mr. Darneille, and he 
said “ Yes.” I told him I understood he had some kind of claim 

against it. I didn’t exactly know what. Mr. Darneille said: 
96 “Ah, where’s it at?” When I commenced to explain it to 

him I told him it was between 9th and 10th on O. He said 
he did not know so much about it. There was not much else said, 
except that he asked me where was Mr. Danenhower, and then he 
said tome: “Go and tell Mr. Danenhower to come up here and see 
me.” So immediately then I started off and went to Mr. Danen- 
hower’s. That is all I remember, except that I told Mr. Danenhower 
he had better hurry up or he would not catch the gentleman in. 

(. 24. Do you remember what Mr. Darneille said to you just as 
you were about leaving his office? 

(Form of question objected to as leading and suggestive.) 


A. He said to me: (I was telling him about the old man making 
a will.) He said that I could bring the papers to him, and I didn’t 
make much of an answer to that at all ; oa it runs in my mind like 
he said to me that I could fix it all right, and “What are you going 
to give me?” he said. He hooted at me, and said “Shoo.” That was 

all he said; then he left. 

97 _Q. 25. When Mr. Darneille asked you what you were going 
to give him, what reply did you make, if any ? 
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A. Well, I told him I would give him whatever the costs were by 
the court. 

Q. 26. What did Mr. Darneille say in reply to that? 

A. Shoo-sh. Then I left. 

(). 27. State where you went from Mr. Darneille’s office. 

A. Down to Mr. Danenhower’s. 

(). 28. Did you see Mr. Danenhower in his office. 

A. Yes, sir; I did. 

Q. 29. Did you have any conversation with him about what you 
said took place in Mr. Darneille’s office? 

(Objected to as leading and inadmissible.) 


A. Not that time. 

Q. 30. Did you at any subsequent time ? 

A. Yes, sir. 

Q. 31. Did Mr. Danenhower leave his office after you had that 
conversation with him ? 


(Objected to as irrelevant & immaterial.) 


A. Yes, sir; I expect he did; I didn’t stop—lI didn’t go in; I was 
in a hurry for him to see that gentleman. 


98 (Counsel for plaintiff files exemplified copies of will of 
Thomas Jenifer and letters of administration c. t. a. to An- 
thony M. Dutch, which are marked A. M. D. No. 7.) 


Q. 32. Where was Mr. Thomas Jenifer living in January, Feb- 
ruary, and March, 1875? 

A. He was living back in that little two-story frame on the alley 
running south from O street. 

Q). 33. State what was the condition of his health during those 
months. 

A. His health was pretty bad, sir. 

(Q). 34. What ailed him ? 

A. He had—I don’t know what vou call it—a wolf leg; all swelled 
up on one side; could hardly walk. 

Q. 35. Was he confined to his bed during any of those months, 
January, February, and March, 1875? 

A. Yes, sir; he was. 

Q. 36. Who had the sole care of him at that time? 

(Objected to as leading.) 

[A.] I don’t quite understand that. 

(Examiner explains.) 


A. A couple of women. THe fell out of the house and they got 
him in. 
99 Q. 37. Did he leave that house or was he taken from it 
and carried to another house about that time? If so, state 
as near as you can the month, how he was taken, who took him, 
and where he was taken to. 
A. He was taken from that house to my house on Sampson street, 
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between 14th and 15th, 1426. I- was March or April, one of the 
two. I think March was the right one. He was taken away ina 
market wagon—Mr. Green’s, who keeps the grocery store on 14th 
and Sampson streets. 

Q. 38. Who took him from the house to the market wagon and 
put him in? 

2 Hez. Prater, who drove Mr. Green’s wagon, and me and my 
wife. 

Q. 39. As he rode up to your house was he sitting up or did he 
lie down, and, if so, on what? 

A. He was laying down on blankets. 

Q. 40. Did he remain at your house from that time to the date of 
his death? 

A. He did. 

Q. 41. What was his condition as to his being able to sit up, or 

being confined to his bed, from the time he came to your 
100 house until his death? State generally what his condition 
was. 

A. His condition was pretty bad, sir, at first; in a couple of weeks 
he had a doctor to attend him; I helped the doctor to use a concern 
to get the use of his ley back; he always stayed in his bed from the 
time he came to my house until his death, except when we some- 
times moved him to sit in his chair. 

Q. 42. Was he ever able, without help, to get out of bed any of the 
time he was at your house”? 


(Objected to as strongly leading.) 


A. He was disabled to get out of bed; I made a tall cricket and 
fixed something in the bottom of it, so that when there wasn’t any- 
body — he could slip out and slip in. 

Q. 43. Who had the sole care of him while he was at your house? 

A. My wife and myself and another girl we had there; he couldn’t 
do anything himself except to eat and sleep. 

Q. 44. Do you recollect of a one calling at your house along in 
the fall of the year, after Jenifer came to your house, and asking 

Jenifer anything in reference to there being any note against 
101 ~_—‘ this property ? if so, state all that was said by the party call- 
ing and by Jenifer. 


(Objected to as leading.) 
A. Yes, sir; I do; he came in to know if there was “an old man 


about here by the name of Thomas Jenifer.” I didn’t know but they 
might be doctors—two of them—and also a little time after they got 
seats they sat down and looked at each other, and didn’t say any- 
thing for some time. After a while they said to him had he drawed 
any money on his property, and he huffed them off—didn’t know 
what they was talking about. He spoke to them in such a way that 
they didn’t care to hear it, and then they got up, and one of them 
asked him a question—was there $1,000 drawed against his place, 
and he told them “no,” he hadn’t drawed no money, and he said I 
6—437 
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knew he hadn’t drawed any. Then they went on to ask him (there 
were three names they called to him) did he know them? He told 
them he did not. One of them was named Brooks, and the other 
‘alled Stewart. I knew him—the other one—I never co-ld think of 
his name. It was a name I never heard before, and I have for- 
gotten it. 
102 (Q). 45. Did you ever hear one word said about this $1,000 
note and this deed of trust from that time until you were 
told of it in Danenhower’s office ? 


(Objected to as leading.) 
A. No, sir; I did not hear it. 


Examination adjourned to Thursday, the 28th December, 1882, 
at 7 p.m. 
J.C. 


DrEcEMBER 28, 1882—7 p. m. 

Met persuant to adjournment. 

Present: Counsel for Darneille, Cissell, and plaintiffs. Where- 
upon the examination-in-chief of the plaintiff was continued as 
follows: : 

Q). 46. If you have any reason why you are able to say that you 
moved Jenifer from his house to your house in 1875, as you say, in 
March or April, you may state what that reason is. 

A. Well, why it was the case is, he gave me the permit of taking 
all his change and paying his taxes and all the small debts that 
was to be paid; also [ done all that he asked me to do like he would 

do himself. He was not able to do it, and I done it for him 
105° up until the death of him. 
(). 47. State the amount of rents of the several houses and 
shops on this lot of Jenifer’s. 

A. One house was $10 a month by the year; that was the house 
on O street. The shop on O street was $3.50 per month. The house 
on the alley was $7.50 a month; that was pretty much all except 
one little shanty. 

(). 48. Did Jenifer ever live in the house on O street ; if so, when? 

A. He did, sir; about 12 or 15 years ago. 

Q. 49. Who first occupied the house on the alley from which you 
carried Jenifer to your house ? 

A. A man by the name of Joseph Clay. 

Q. 50. Do you remember when and where he paid his first rent? 
If so, state. 

A. Yes; he paid it at my house where I carried him—carried 
Mr. Jenifer. It was in July or June, one or the other of them. He 
paid $7.50 when he first took it. He only stayed a month, and I 
had to get him out. 

(). 51. Did he move into the house on the alley from which Jeni- 

fer moved out, within a week or two? State to the best of 
104. your knowledge how many weeks it was after Jenifer moved 
out. 
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A. Yes; about a couple of days after Janifer moved. 


Cross-examined by Mr. Jones: 


I am somewhere about 50; I don’t know exactly. My business is 
anything I can get to do; jobbing around; used to work at the 
hotels some, with Mr. Willard. I have been living on Sampson street 
some fifteen years. During the war I lived in an alley between 13th 
and 14th streets. I was born in Montgomery county, Md. When I 
first knew my cousin, Thomas Jenifer, he lived at—I disremember 
the name of the place now—Mr. What’s His Name bought, and the 
folks moved out. The women are in Georgetown and I forget the 
name- now; I could find out, though. Afterwards he came down to 
O street and lived in some kind of shanty house there. I under- 
stood him to say he moved to the property in question shortly after 

his mother died—two or three vears ago. 
105 X Q. 1. Do you know when he bought this property on O 
street? Were you present? 

A. I was not, sir; I heard of it pretty soon, but I don’t know. 

X Q. 2. Do you know who built the shanties on the lot? 

A. No, sir; I couldn’t tell you; I built one of them—the house 
where he stayed into. I built that myself. 

X Q. 3. Whom did you build it for and how much did it cost? 

A. $600 was all I charged him. I built it for Jenifer. 

X Q. 4. The house you built was the two-story house back on the 
row, wasn’t it? 

A. T re s it, sir. 

X Q. 5. How do you know that you paid the taxes for 1874? 

A. W ell, because he put me head of all his business. 

X Q. 6. When did he do that ? 

A. In July—the twenty something or other; I disremember now; 
in the 95 or something. ‘It ain’t that—no, it is ‘the year 1825 or 95— 
one or the other ; I don’t remember now. 

X Q. 7. And that is the reason you know you paid the taxes for 

1874? 
106 A. Yes, sir. 
X Q. 8. How do you know you paid the taxes for the year 
1875? 

A. I could never find the bill, and the expression was made to me 
that it was paid. 

X Q. 9. Why didn’t you pay the bill for 1875, if you had charge 
of Jenifer’s business ? 

A. They wouldn't take it, I suppose ; they didn’t want to be paid 
twice. 

X Q. 10. From whom did you get the money to pay the bill for 
1874, if you remember? 

A. Out of Mr. Jenifer’s money. 

X Q. 11. Did he give it to you? 

A. Yes, sir. He kept all he got underneath his head when I car- 
ried it to him. 

X Q. 12. Where did you find these tax-bills that you have shown 


here ? 
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A. I found them where I put them—in a trunk—my trunk. 

X Q. 13. Did you keep all Jenifer’s papers ? 

A. Yes, sir. 

X Q. 14. When did you commence doing so? 

A. I thought I had told you once. After I had taken him with 

me to my house, on Sampson street. 
107 X Q. 15. Before that time you had nothing to do with his 
apers or business, had you ? 

A. No, sir; not so much. 

X Q. 16. Do you recollect going with Mr. Danenhower to see Mr. 
Darneille about this deed of trust and note for $1,000; and, if so, 
when was it and where was it? 

A. I don’t recollect it, if I must tell you the truth. 

X Q. 17. You heard Mr. Danenhower testify yesterday that you 
went with him to see Mr. Darneille. Didn’t he tell the truth ? 

A. I wasn’t with him. 

X Q. 18. When did you ever see Mr. Darneille (here present) be- 
fore? Were you ever at his office? 

A. Well, it was very seldom. I don’t recollect seeing him but 
twice. I was at his office; I can’t exactly say the year or the time. 
I was there some four or five days waiting to see him, but could not 
see him. I saw him once at his office. 

X Q. 19. Who was with you at that time ? 

A. There wasn’t any one. 

X Q. 20. Then you never were with Mr. Danenhower at Dar- 
neille’s office? 

A. No, sir; I was not. I told him so to-day, too. 
108 X Q. 21. Are you the Anthony M. Dutch the complainant 
in this suit and the executor of the will of Thomas Jenifer ? 

A. Iam. . 

X Q. 22. When you went to see Mr. Darneille was it not for the 
purpose of asking him for a release of this deed of trust? 

A. It was, sir. 

X Q 23. Did you tell him that the note had been paid by Jenifer 
before he died ? 

A. No, sir; I did not. 

X Q. 24. What did you tell him about the note? 

A. I told him I understood he nad a note against it and I didn’t 
know so much about it—he always told me he hadn’t any—I mean 
Mr. Jenifer told me. 

X Q. 25. What more did you say? 

A. Well, Lasked him could he do anything with it. He says, 
“Where is it at?” [told him precisely where it was at. Then he 
says to me (I told him he had made a will), “ Bring your folks to 
me and your papers, and I’ll see what I can do.” He said, “ What 
will yoa give me?” And I didn’t stand many minutes after that 
was said. He hooted at me. I immediately started to come away, 

and he told me to tell Mr. Danenhower to come down, and 

109 = that was all said at that time. 
X Q. 26. So that was all that was said, was it, between you 
and Mr. Darneille ? 
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A. That’s all, sir. 

X Q. 27. Had you looked among Jenifer’s papers to find this 
$1,000 note ? 

A. I looked, but I knew it wasn’t worth while to look. 

X Q. 28. Why did you know it was not worth while to look ? 

A. I had learned that there were several men down to the City 
Hall, and they had an idea of drawing money against this property. 
Word came to my house. 

X Q. 29. Did you tell Mr. Darneille that Jenifer had paid this 
note, and that it was lost and you could not find it? 

A. I did not, sir. 

X Q. 30. Did you not at any time raise up your right hand and 
make oath that Jenifer had told you he had paid it? 

A. I did not. 

X Q. 31. What did you say to Mr. Darneille in order to induce 
him to release the deed of trust? 

A. I said what I thought it was right for metosay. I didn’t 

want him to do it if he didn’t want to do it. 
110 X Q. 32. Do you know what a deed of trust is? 
A. I can’t say that I do, sir. 

X Q. 33. Do you know what a deed of release is? 

A. No, sir. : 

X Q. 34. The will of Jenifer gives you $1,100, does it not? 

A. Yes, sir. 

X Q. 35. Have you received any of it? 

A. I have not, sir. 

X Q. 36. And you won’t be able to get any of it, will you; unless 
you succeed in this suit? 

A. Of course not. 

X Q. 37. Do you know whether O street was paved with concrete 
about the year 1875, and a large special tax on this lot was imposed 
for that purpose ? 

A. I know some of it was. 

X Q. 38. You know that you didn’t pay any special tax on this 
lot, don’t you ? 

A. I know that I paid some on it. I don’t know whether you call 
it special or not. 

X Q. 39. All the taxes that you paid on this lot you have presented 
the bills for and filed them, have you not? 

A. Yes, sir; I don’t know exactly that they are all. 1 think I 

have some more with Jenifer’s name on them. 
111 X Q. 40. Why did you not bring them before? 
A. I didn’t think of them. I didn’t know they was want- 
ing. I may find some very old ones there. 

X Q. 41. How long ago was it that those two men came to your 
house inquiring for an old man named Jenifer? 

A. I don’t [know] that I can exactly make the expression. I 
have called it so often it has slipped off my mind. 

X Q. 42. Was it one or two years ago? 
A. Worse than that. 
X Q. 43. How much worse? When was it? 
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A. Put two more years to that. 

X Q. 44. Were the men white or black ? 

A. They was white—them I saw was. 

X Q. 45. How much rent in all do you suppose you collected 
from the houses on this O-street lot? 

A. $400—somewhere there. 

X Q. 46. Are you certain it was not as much as $500? 


A. No, sir; I don’t think it was. 
| ANTHONY DUTCH. 


Sworn to and subscribed before me this 28th day of December, 


1882. 
JOHN CRUIKSHANK, 


Examiner in Chancery. 


= 


Examination adjourned to Tuesday, January 2, 1882, at 7 p. m. 
J. C., Examiner. 


112 TurEsDAY, January 2, 1883. 
Met pursuant to adjournment. 
Present: Counsel. Whereupon— 


BenJAMIN M. Bratt, of lawful age, a resident of Washington, D. 
C., a witness produced and sworn on behalf of the plaintiffs, deposes 


ot 


* 
a) 


4, 


and says: 

Question 1. State how long you have lived in Washington, and 
what vour profession is, and how long you have practiced it. 

A. I have lived in Washington nearly 29 years; I am a practi- 
tioner of medicine; I have practiced nearly ten years. 

Q. 2. Did you know the late Thomas Jenifer, and did you ever at- 
tend him professionally ? 

A. Yes, sir; to both those questions. 

Q. 3. Where was he living when you first attended him? 

A. In an alley between 9th and 10th and N and O streets north- 
west. 

Q). 4. Where was he living when you attended him the second 
time? 

A. He was living in Samson street, between P and Q and 14th and 
15th streets, northwest. 

Q. 5. State as near as you can recollect the length of time 
113 you attended him on Samson street? 
A. As near as I can recollect, parts of the months — May 

and June, 1875, I think, was the year. 

Q. 6. State in whose house he was when you attended him on 
Samson street. 

A. I don’t remember inquiring the name of the owner of the house. 
It was in the family of the gentleman present—I don’t remember 
his name. (Indicating the complainant Dutch.) 

Q. 7. While you were attending him in Samson street, did you see 
the lady behind you present’ (Indicating some one present.) 

A. Yes, sir; I don’t know who it 1s. 
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time of giving the receipt. 
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Q. 8. What ailed Thomas Jenifer for which vou treated him ? 

A. Paralysis. 

(. 9. State fuily his condition at the time you treated him ? 

A. He had paralysis of one side, and also a condition known as 
varicose veeis in the leg of the affected side. 

Q. 10. State whether he was able to leave his bed at any time 
while you treated him. 

(Objected to as leading.) 


114 A. Well, I remember when I treated him in the alley be- 

tween N and O and 9th and 10th streets he was unable to 
get out even with the assistance of crutches, but during my treat- 
ment with the galvanic battery in Samson street there was a marked 
improvement, but Iam unable to state whether he was able to get 
out-of-doors or not. 

Q. 11. Did Mr. Jenifer, or any one for him, pay you any money 
for your medical services? If so, state as near as you can the time 
when you were so paid. 

(Objected to as irrelevant & immaterial.) 


- 


A. I remember receiving $25, either on June 1 “or July 1, 1875, 
for my services. | 


(Bill here shown, marked B. M. B. No. 1.) 
That is my receipt for the money. 
(Exhibit offered in evidence.) 


Q. 12. Where was that receipt written ? 

A. If I remember rightly it was in the patient’s room in Samson 
street. 

Q. 13. Was it written at the time the $25 was paid you? 


(Objected to as immaterial and irrelevant.) 


A. If I remember rightly it was. 

Q. 14. Was Jenifer, at the time you wrote that receipt, sitting up 
or lying down, or how? 

A. I remember he was in the bed at the time. 
115 Q. 15. Who were present? State the names of all the 
persons present at the time the money was paid and the re- 

ceipt written. 

A. Mr. Dutch, I believe, was the only one present at the time. 

(. 16. Did Mr. Dutch assist you in working the galvanic battery? 


(Objected to as irrelevant and immaterial.) 


A. I believe he did at times. 


Cross-examined: 


X Q. 1. How long do you think it was that you treated Jenifer, 
in all? 
A. I think I commenced treating him April 25, and ended at the 
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X Q. 2. Why did you then stop; was it because he no longer re- 
quired medical treatment ? 

A. It was not because he no longer required it, but he wished to 
save the expense of my professional visits. 

X Q. 3. Then he considered himself in a sufficient state of im- 
provement, which you have said was “marked,” to get along with- 
out further treatment? 

A. He acknowledged that I did him a great deal of good, 
116 but desired a cessation of visits, on the ground of his being 
in debt, I believe. 

X Q. 4. Do you remember whether he said that he thought he 
could get along without having a doctor, about that time ? 

A. I don’t remember him saying that. 

X Q. 5. Did he employ, to your knowledge, any other physician 
after you ceased to visit him ? 

A. That I don’t know. I lost sight of the man altogether after 
the payment of that money. I don’t know when he died; I did not 
attend him during his last illness. 

X Q. 6. At the time he paid you, do you remember where he took 
the money from—the place of its deposit ? 

A. If I remember rightly, he took his pocket-book from beneath 
the pillow of his bed. 

X Q. 7. About the conclusion of your treatment of him, were his 
ailments of such a character as to prevent his getting in and out of 
bed, or were his natural passages made in bed ? 

A. I remember he was able to sit up, and I think he could take 
a few steps with some assistance. 

X Q. 8. Was your attention directed to his mental condi- 
117 ~—ittion? =f so, state how you left him as to that. 

A. In answer to that question, I might state that I did not 
notice any impairment of his mental faculties. 

X Q. 9. If it should now be assured to you that he did not die 
until nearly three years after your last treatment of him, it would 
be only a fair inference that the improvement of which you have 
spoken continued, would it not? 

A. I would not so conclude, because he was a man of an advanced 
age and was liable to interruptions in his progress towards full re- 
covery. 

X Q. 10. If the disease for which you treated him had continued 
its inroads upon his system without treatment, could he have en- 
dured it, do you think, for three years longer ? 

A. I have seen cases of paralysis in hospitals where the patient 
was bedridden for years. It is an affection where the patient may 
linger for an indefinite time. 

X Q. 11. You know, however, that when you ceased to treat him 

his condition was that of “ marked improvement?” 
118 A. Yes, sir. I used the word “ marked ” because I remem- 
ber Jenifer expressed himself when I commenced as believing 
that he would never be able to leave his bed. When I left him he 
was able to leave his bed and take a few steps with some assistance. 
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Redirect: 


R. D. 1. You say, Doctor, that you discontinued your visits to 
Jenifer July 1, 1875. State what would be his ability to get out of 
bed on the 8th day of July, 1875, in your judgment. 

A. His progress toward recovery was slow and tedious, and I 
could only suppose that there would be very little, if any, improve- 
ment in a week, after the treatment was discontinued. 

R. D. 2. In point of fact, can vou say that he improved any, only 
as you applied to him the galvanic battery treatment ? 

A. I believe the electricity was conducive to his good, and I can- 
not imagine that he would have improved as much without it. 

R. D. 3. Would any other mode of treatment have done him any 
good, in your opinion ? 


(Objected to as leading.) 


119 A. Various internal remedies are used, and the treatment 
in such cases is generally experimental. 


B. M. BEALL, M. D. 


Sworn to and subscribed before me this 2d day of January, 1883. 
JNO. CRUIKSHANK, 
Examiner in Chancery. 


Mary A. Dutcn, of lawful age, a resident of Washington, D. C., a 
witness produced and sworn on behalf of the plaintiffs, deposes and 
says: 

I am the wife of Anthony M. Dutch, the complainant in this suit. 

Q. 1. State if you remember of Mr. Jenifer being brought to your 
house to live. 

A. Yes, sir. 

Q. 2. Were you at home the day he came? 

A. No, sir; I was not at home in the day, but I was at night; I 
was in service. 

Q. 3. State as near as you can the year and the month he came to 
your house. 

A. It was on April 18th, 1875. 

Q. 4. How soon after he came to your house did you leave your 
place of service and remain at home? 

A. I came home the first of May. 
120 Q. 5. How long did you remain at home? 
A. I remained home then until the 10th of July. 

Q. 6. Who took care of Jenifer while you were at home from May 
to the 10th of July? 

A. My husband and myself. 

Q. 7. What was the condition of Jenifer at this time as to being 
well or sick—in bed or out? 

A. Well, sir, he was in bed nearly all the time; couldn't get out 
unless he was helped. 

Q. 8. Do you remember seeing Dr. Beall at your house ? 

A. Yes, sir; I do. 
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Q. 9. Did you see any money paid to him by Jenifer or Dutch ? 

A. Well, I can’t say rightly I saw it paid, but I heard them talk- 
ing of it; but I remember seeing the doctor write the receipt. I 
saw that, ‘because he stood up when he written it. 

Q. 10. Do you know what a deed is? 

A. A deed of property ? 

Q. 11. A deed of property ; yes. 

A. I have seen deeds of a piece of property. 
121 QJ. 12. Did you see anybody take to Mr. Jenifer any deed 
of property on any of the days between the Ist of July and 

the 10th of July, 1875? 


(Objected to as leading.) 


A. I did not, sir. 

Q. 13. Do you remember of two men coming to your house along 
in the fall of the year 1875 and asking Mr. Jenifer about any money 
being drawn on his property? State all about it. 


(Objected to as leading and also as referring to statements of third 
parties whose names even are not given.) 


A. Yes, sir; | remember two men coming there either in the 
month of October or November, 1875, and they asked for Jenifer. 
I met them at the door and I taken them into the room where he 
was. Then I stood at the door and they asked him if he had not 
borrowed some money on his property, and he told them “ No, never 
in his life,” and they taken out a paper and told him there was 
$1,000 against it, and says he: “ Why, no, indeed; never in my 

life,” says he, and then says he: “Sho, sho; my cousin there 
122 knows I never borrowed a cent.” Then they asked him if he 

knew John R. Brooks. He told them “ No, sir.” They asked 
him if he knew Charlie Stewart. He told them he knew him only 
by sight. They mentioned another name, but I never could recol- 
lect his name; and they went away. They did not ask him any 
more questions. 

(). 14. When next did you hear of this deed of trust for $1, 000 
on Mr. Jenifer’s property as near as you can remember ? 

A. I never heard no more of it until, I think it was, last July twe 
years ago. 

Q 15. Did Mr. Jenifer own any other real estate, to your knowl- 
edge, than the property in question ? 

A. No, sir; not that I know of. I never heard of any other. 

(Q. 16. Did the rents of his houses on the O-street property give 
him all the money he needed to support him ? 


(Objected to as leading.) 


A. Yes, sir; I believe it did, as far as I see. 
(). 17. Who moved into Jenifer’s house on the alley after he was 
taken out of it to your house? 


(Objected to as immaterial.) 


A. A man by the name of Joe Clay. 
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123 Q. 18. Who lives in the house on O street? 
(Same objection.) 


A. Sarah Wright. 

Q. 19. How long has she lived there ? 

A. I think she has been there in the neighborhood of twelve 
years. 


Cross-examined : 


X Q. 1. Does your husband own any property ; and, if so, where 
is it? 

= Yes, sir; Samson street, between 14th and 15th streets and P 
and Q. 

X Q. 2. When did he build or buy it? 

A. Near sixteen year- ago. 

X Q. 3. Does he own any other property ? 

A. No, sir; not yet he don’t. 

X Q. 4. Do you mean by “not yet” that he has bought property 
and not finished paying for it? 

A. No, sir; I don’t mean he has bought any but that; he has 
paid for that. | 

X Q. 5. When did he finish paying for it ? 

A. I don’t know exactly, but I think it was before Mr. Todd died. 
He bought it from Mr. Tudd. 

X Q. 6. About what time did he finish paying for it? State as 

near as you can. 
}24 A. Well, Iam not sure about what time. It must have 
been five or six years ago, it seems to me. 

X Q. 7. What day of the week did Jenifer come to your house ? 

A. Well, it has slipped my mind just now what day of the week 
it was, but I know what day of the month it was very well.” 

X Q. 8. Why do you know the day of the month? 

A. I remember the day of the month; I had it written down, and 
my husband commenced from that time to attend to the rents of 
the houses. 

X Q. 9. Where is the writing where you wrote it down ? 

A. It is at home. 

X Q. 10. Who wrote it down for you, and is it in a book ? 

A. It is not in a book ; it was written by a girl I raised. 

X Q. 11. When did she write it down ? 

A. She written it the same month he was brought there. 

X Q. 12. Who wrote down the 10th of July for you ? 

(Cbjected to because she has not said anybody wrote it down for 
her.) 

A. I didn’t have it written at all. 
125 X Q. 13. How many months or weeks did you stay at home 
ufter you left service ? 

A. I stayed from the first of May to the 10th of July at home. 


(Question repeated.) 
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A. Well, it was near ten weeks, as near as I can get at it; that is 
near two months and a half, sir. 

X Q. 14. How do you remember that it was the 10th of July? 

A. Why I remember, sir, by the day I went out to work again. 
I generally remember when I go out to nurse or anything of the 
kind. 

X Q. 15. Where did you go on the 10th of July, 1875? 

A. I went to stay with my daughter-in-law, on Marion street, be- 
tween 6th and 7th and R and S. 

X Q. 16. How long did you stay there ? 

A. Well, I wasn’t home regular then until the last of September. 
I came backwards and forwards. 

X Q. 17. What day of September was it that you came home? 

A. I think it was on the 28th. 

X Q. 18. How long did you stay at home then ? 
126 A. I was home then all the fall and winter. I don’t think 
I was out any more while the old man was living. I used 
to go and come. 

x Q. 19. When did you go out to nurse or service again after the 
old man died? 

A. O, I have been out nursing often since then. I can hardly 
tell when. I did not go into service again until this present month. 
I am now out on service. 

X Q. 20. What was the date of your first going out to service 
after the old man died and the date of leaving it? 

A. Well, I never went into no particular service after the old man 
died until this winter; but the first of my going out — to nurse a lady 
the second day of November, four years ago. I stayed with her 
two weeks. I left her on the 16th day of November. I went out 
in March, 1880, I think—lI forget the day of the month just at this 
time. I quit there on Friday. I only stayed one week at that 
_— The next —— was the 28th of July, 1881; I am not sure; 

go to so many places I forget. I stayed there four weeks. I dis- 

remember what day I left—altogether four weeks. I came 
127 . away and went back again. I don’t know as I could count 

all the places I have been at; that is my business. I nurse 
white and colored, but now I am staying with a lady, taking care of 
a little child. 

X Q. 21. Then you cannot pretend to give either the number of 
places where you have been employed nor the dates of your services 
during the past five years? 

A. Well, I can’t give them to you right along, though I know the 
places [ have been; I have got * so down in a book at home. 

X Q. 22. What was Jenifer’s condition on the 8th of July, 1876? 

A. Well, he was paralyzed in bed. 

X Q. 23. What was it on the 8th of July, 1877? 

A. Of course it was the same, sir—if anything, weaker. He never 
got any better, so that he could handle himself, at all. 

X Q. 24. Do you remember anything that occurred on those dates— 
July 8, 1876, and July 8, 1877? 
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A. Well, not in particular, sir, at this moment. I remem- 

128 -_ how he laid there in bed and how we had to wait on 
im. 

X Q. 25. I don’t mean what happened to Jenifer. Do you re- 
member what [happened] on those days anywhere? 

A. I don’t remember just now—can’t say that I do. 

X Q. 26. Did Jenifer have much money while he was sick, and 
did he give you or your husband any during that time? 

A. Well, he had his rents, sir; and I don’t know as he gave my 
— any cent, but he would give me a little change now and 
then. 

X Q. 27. How many times did Jenifer go out of the house after 
he came to live with you? 

A. He never was out of the house [after] the time that he was 
taken out of the squire’s office, on F street, in a wagon. 

X Q. 28. Do you know the date of that occurrence? 

A. I know the date of the month and year, but not the date of 
the day of the week. It was January, 1875—no, it was January, 

1876; I made a mistake; that is as near as I can think of it. 
129 X Q. 29. Didn’t you leave your house at all from May 1 to 
July 10, 1875? 

A. Well, yes, sir; sometimes I would go to market or church or 
some place like that, but what I meant was that I was not regularly 
away from home—out at work. 

X Q. 30. What visitors did Jenifer have, while he was at your 
house, besides the doctor ? 

A. Well, he had the priest for one, Father Barotti, and there was 
a good muny of his church-members visited him. 

X Q. 31. Then he was able to receive visitors while he was at 
your house, was he not? 

A. Well, sometimes he would see them and sometimes he would 
say he did not feel like seeing them. 

X Q. 32. Did you always stay in the room with him while he 
had these visitors? 

A. Well, yes, sir; pretty much always. If I didn’t I kept the 
door open between my room and his. 

X Q. 33. For the purpose of listening, or for what purpose? 

A. Well, yes, sir; many times I kept it open to listen; I did, in- 
deed, sir. 

X Q. 34. What object did you have? 

A. Why, I felt interested many times, and wanted to hear what 

was going to be said. 
130 X Q. 35. What interest did you have? 

A. Why, the old man was helpless in bed, and I thought 
if anything did happen I might know it, so that if anything came 
up afterwards he might be —— he could not help himself. 

X Q. 36. Did you not fear that something might occur in rela- 
tion to his property, which was the object of your listening; is not 
that what you mean? 

A. Well, I didn’t always think that, but when I see people come 
on business, then I did, sir. 
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(Continued on page —.) 


{“xamination adjourned to Thursday, the 4th January, 1883, at 
10 a. m. 


J.C. 


JANUARY 4, 1883. 
Met pursuant to adjournment. 
Present: Counsel for plaintiffs and for defendants. Whereupon— 


Henry T. Wiswa.t, of lawful age, a resident of Washington, D. C., 
a witness produced and sworn on behalf of the plaintiffs, deposes 
and says: 
I came to know Mr. Jenifer in this way: Kitty Harper, one 
131 of the complainants, employed me as counsel in 1874, or in 
the winter of 1874_’75—I cannot tell the exact date—to pro- 
cure for her the possession of the house and lot No. 1428 Samson 
street. After doing so I heard she was not the daughter. of Richard 
Wilson, and when she employed me in the spring of 1875 to pro- 
cure a loan of money on her property I told her what I had heard 
and asked her to refer me to some of her relatives who knew whose 
daughter she was. Among others she referred me to Jenifer; took 
me into Dutch’s house and introduced me to him. From Jenifer’s 
statements, and those of others in regard to her, I procured for Kitty 
Harper a loan of money from Mr. Rohrer. A head of trust was 
made for it, given by Kitty Harper and her husband, William, to 
Mr. Rohrer as trustee. It — from the record that that deed of 
trust was recorded in the register of deeds’ oftice May 10,1875. At 
my interviews with Mr. Jenifer he was at the house of the complain- 
ant, Anthony M. Dutch, 1426 Sansom street. All the times 1 ever 
saw Jenifer, except one, he was always in bed. - From this date up 
to the date of his death, in March, I think, 1878, I saw Jenifer quite 
often. He employed me to make two wills and to warn Joe 
132 Clay out of the house that Jenifer moved from on the alley, 
and also to warn Joe Clay out of another house on Jeni- 
fer’s land, and this last suit was prosecuted before Justice Smith, 
not far: from December, 1875. I think it was continued for a week 
or two, and on the trial I remember seeing Jenifer brought to 
Smith’s office in a market wagon, on a mattress. I saw three men 
take him from the wagon, bring him into Smith’s office, and put 
him in a chair. He testified in the case, and was taken away 
in the same manner that he was brought. I do not remember 
the date of the first will. The second will was made not far from 
March 1, 1878, and I only remember its date from hearing of his 
death quite soon—a week or two—after it was made. He sent for me 
on several occasions about some business in regard to his tenants— 
I don’t remember now what. I found him a clear-headed, sensible 
old man, a man of very few words. He told me what real estate he 
owned, what it rented for, how long he had owned it, and that he 
did not owe anything in the world. He told me clearly and 
133 particularly just what disposition he desired to make of his 
property. After I had made his will and read it over to him 
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. he directed me to come in the evening, and he would have twoother 
attesting witnesses. When I got there after dark he said he wanted 
me to = be the will,sothat Mary Dutch, Anthony’s wife, might have 
something by his will that she could do with as she pleased, adding 
that he didn’t know how long he might live—that she was very kind 
and attentive to him. I accordingly made the interlineation in his 
last will that now appears there. 


(Counsel for defendants objects because the testimony is res inter 
alios, irresponsive to the issues involved, and because it is as to decla- 
rations and conversations which took place out of the presence of the 


defendants.) 
HENRY T. WISWALL. 


Sworn to and subscribed before me this 4th January, 1883. 
JOHN CRUIKSHANK, Examiner. 


134 JANUARY 12, 1883. 


Met pursuant to adjournment. 
Present: Counsel for all parties. Whereupon— 


Joun H. Srewarp, of lawful age, a resident of Washington, D.C., 
a witness produced and sworn, deposes and says: 


Question 1. It appears from the bill and answers in this cause that 
you were the highest bidder when the property was sold at public 
sale, in July, 1881, and that you made the required deposit of $100 
with the auctioneer. Please state what you did in completion of the 
purchase-money on account of that sale. 


(Question objected to as irrelevant and immaterial.) 


A. I paid the $100 to the auctioneer, Mr. Dowling. I waited for 
the deeds that they agreed to give me through the court, which they 
failed to do, and I demanded my money back and it was paid me by 
Mr. Dowling, by Mr. Peter’s order. Mr. Peter stated (all statements 
of Mr. Peter objected to) he being present at the time—Mr. Peter 

being present—that he didn’t think there could be a deed 
135 given, and gave the order for the $100, which was paid. 

Q. 2. Did you know, at the time you bid the property off, 
who was the holder and owner of the note secured by the deed of 
trust mentioned in this bill? 

A. No. 

Q. 3. Did you know for whom Mr. Peter was acting on this occa- 
sion ? 

A. I think he was acting for the plaintiff—for the lady who lent 
the money—some lady, he said, in Georgetown. 

Q. 4. Is Mr. Peter a lawyer? ‘ 

A. I presume so, sir; he said he would give mea title, or no sale. 

Q. 5. Did you have any conversation on that occasion with Mr. 
Dodge, defendant in this cause—on the occasion of this sale? 

A. Yes, sir. 

Q. 6. State what he said on this subject. 

A. He told me that he should give me a good title through the 
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court or he wouldn’t sign the deed. When the protest was read at 

the sale there, I did not intend to bid, nor any one else, I think, 

that there was round—and then—I don’t know whether Mr. Dodge 

was there or not—I think he was, though I couldn’t say posi- 
tively. 

136 Q. 7. Did you ever see Dodge and Darneille, or either of 
them, after the day of this sale, in reference to their giving 

you a deed of this property ? 

A. Yes, I saw them both several times—Mr. Darneille in particu- 
lar; Mr. Darneille wrote to Mr. Peters — I was anxious to pay the 
money. 

Q. 8. State fully all the reasons that Dodge and Darneille, or either 
of them, gave you why they did not give you a deed of this prop- 
erty. 


(Objected to as immaterial and irrelevant.) 


A. Mr. Darneille told me time and time again that he wrote to 
Mr. Peters—kept me waiting—and asked me to have patience—that 
he expected him in town every day—that he would take the matter 
into court and have the deed consummated. 

(). 9. How long did you wait to have them give you a deed before 
you demanded your money back? 

A. I think it was either September or October, 18SS1—I could not 
say positively—I took no memorandum. 


Cross-examined by Mr. Jones: 


13 X Q. 1. Did you employ anybody to examine the title after 
the purchase ? 

A. No. 

X Q. 2. Did you employ anybody to write the deeds ? 

A. No; they were to give me the deeds through the court. 

X Q. 3. Did they not say to you that the title was good, and if 
anybody was to go to court that you should take it there? 

A. No, sir. 

X Q. 4. Did you not refuse to comply with the terms of sale or to 
pay any money until they obtained a decree of the court making 
the title good ? 

A. No, sir; I mean that [ did not fail to comply with the terms on 
my part; I did refuse to pay any more money until I got the deed 
through the court. 

X Q. 5. Do you know a man named George E. Boston, and was he 
a friend of Thomas Jenifer, deceased ? 

A. Yes, sir; I think he was—intimately. 

X Q. 6. Did not George E. Boston tell you that Jenifer did borrow 
that money and give that deed of trust, and also what the money 
was used for? 


(Question objected to by Mr. Wiswall as hearsay and incompetent.) 


138 A. Boston stated that he knew all about the deed of trust, 
and stated that I ought have kept the lot, and it was a cheap 
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piece of property, and the deed of trust given by Jenifer for $1,000 
— to loan to Judge or Judd. 

X Q. 7. His nephew ? 

A. He said it was to put an addition to his house on Sampson 
street, and he said that Judge got the money, and stated that I ought 
to have held on; that he knew all about it at the time of the sale— 
that it was a good deed of trust—that the deed of trust was valid, or 
something. He only told me this once, about two or three days ago. 

J. H. STEWARD. 


Sworn to and subscribed before me this 12th day of January, 1883. 
JNO. CRUIKSHANK, 
Examiner in Chancery. 


Continued from page —. | 
Cross-examination of Mary A. Dutcn continued, as follows: 


X Q. 37. Did you not expect that Jenifer would leave his property 

to you or your husband, and were you not anxious to prevent 

159 = any other disposition of his property, and is not that the rea- 
son that you Eetuned when he had visitors? 

A. Well, sir; he always promised that he would leave us plenty 
to pay us for our accommodation to him, but I didn’t feel that I 
wished to have all that he owned; still I felt that I would like to 
have just what he willed tousortome. Then, again, I would listen 
to see or to hear whether he was satisfied at my treatment while he 
was sick, for fear if he wasn’t satisfied that he would tell people that 
I didn’t treat him right. 

X Q. 38. You havesaid you know what a deed is. Do you mean 
by that that you can tell whether a piece of paper is a deed or not 
without reading it? 

A. I said I had seen a deed, did I not? But I don’t know right 
well what a deed is. I couldn’t tell unless [ did read it, and then I 
don’t think I could read it, really, good enough to understand it all. 

X Q. 39. You wouldn’t know a deed from any other piece of paper, 
would you, if there were several papers folded like a deed were shown 


to you? 
A. I would not, unless I took hold of it and looked through 
it. 
140 X Q. 40. What two men were these that you say came to 


the house and talked to Mr. Jenifer about borrowing money 
on his property ? 

A. I didn’t know them at all, sir; but the gentleman who sat over 
there the other night looked very much like one of them. I couldn't 
say whether he was or not. 

X Q. 41. What did they say they wanted when you met them at 
the door? 

A. They asked me did Thomas Jenifer live here? And I told 
them he did. Then they asked me could they see him? And I 
told them “Yes, sir.” I invited them in, and then I went into the 
room—to Mr. Jenifer—and I toid Mr. Jenifer there was two gentle- 
men to see him. He told me to ask them in—to tell them to come 
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into his room, and when they went in he did not know them at all: 

X YQ. 42. What was the first thing said by any one after they got 
into the room ? 

A. Well, | most forget. I don’t like to say, positively, but I think 
they asked him how he was; but I remember well when they asked 
him about borrowing the money. 

X Q. 48. What was the first thing said about borrowing money ? 

A. I think, as well as I can recollect, that they told him 
141 = they had a note against him, or something that way, but I 
don’t remember who they said had it against him. 

X Q. 44. Did they ask him to pay, or did they want the money 
for the note? 

A. They didn’t ask him to pay it, nor they didn’t say they wanted 
money for it; but they only asked him did he borrow it, and he 
told them “ No.” 

X Q. 45. Did they show the note and say they had come to see 
about collecting it? 

A. Well, they opened a book and held a piece of paper like this 
(picking up a sheet of paper). It was a large thin book, as well as I 
can recollect, that they opened. ‘They held the piece of paper in their 
hand and said “ Here’s $1,000 against you which you have borrowed 
on your property.” The old man he got very crabbed and short at 
that time. He was mad. He says, “ No, no, no indeed ;” he says, 
“T never has borrowed a cent in my life.” Then he said, “Sh—, my 
cousin here knows I never borrowed a cent.” 

X Q. 46. Was the cousin he meant your husband, and were you 

both in the room at this time? 
142 A. Yes, sir; my husband was his cousin, and he was stand- 
ing just in the door, and I was standing beside hin. 

X Q. 47. Now, what year was it when these two men called and 
this interview took place ? 

A. 1875,sir; well I disretnember what month—it was cold weather— 
October or November. It was getting cool. One of the gentlemen 
had on an overcoat; they both had on overcoats. 

X Q. 48. How do you know that was not the year 1877 ? 

A. Why, I am pretty sure it was the same fall after he was carried 
to my house, unless [am very much mistaken, and I don’t think I 
am, sir. 

X Q. 49. What makes you sure it was that fall, and not the next 
fall, or the fall after? 

A. Well, sir; I kept it in my mind, for one reason, that Morris 
Rawlings— I think his name is—Mrs. Wright’s son, that lives in Mf. 
Jenifer’s house, came over there before that and told Mr. Jenifer that 
Dr. Purvis said that there were some fellows were getting out a for- 
gery—something that way—on his property, and Mr. Jenifer paid 

Morris for coming—gave him fifteen cents. 
143 X Q. 50. So that is the only reason you remember it was 
the vear 1875, is it? 

A. Well, that is one reason why I remember it, but it seems to me 
it was the fall after he came there, but I may be mistaken in it. 

X Q. 51. You stated that you would bring with you the piece of 


‘ 


epee Ge -.-~- eng, <0 -<§-~- os a Re Om ee a} - 
( 


SAMUEL S. CISSEL VS. ANTHONY M. DUTCH ET AL. 59 


paper on which the girl you raised wrote down when Jenifer came 
to vour house; have you got it with you? 

A. No, sir; I have not; I have not been home but once since I was 
here, and hadn't time to look it up; I will give it to Mr. Wiswall. 


(Mr. Wiswall agrees to file it.) 


X Q. 52. What is the number of your family? Give the names 
of those that live at your house. 

A. Anthony M. Dutch, my husband; Mary A. Duteh—that’s my- 
self—and Maria Johnson, his sister. That’s all at present. 

X Q. 53. Who comprised your family while Jenifer lived at your 
house ? 

A. The same except Maria Johnson—and the girl I raised lived 
there then; her name is Lucinda Dutch. She was in her 14th year 

when he came there; she is 21 now, nearly. She is now up 
144. = on 8th street, between R and 8,in this city; she is not now in 
service; she is not able to work; she does not live with me 

now; it has been two years since she left me; she went off to her- 
self; at least she went to work for herself; she is not my own daughter; 
she is my sister’s daughter that | raised. 

X Q. 54. While she was living with you she kept house for you 
while vou were absent, did she not? 

A. Yes, sir; with the exception of when she was at school. 

X Q. 55. What is you husband’s employment, and what has it 
been since 18747 

A. I don’t think he has had any employment since that time, 
only little jobs around—no particular employment. 


MA’Y DUTCH. 


Sworn to and subscribed before me this 12th day of January, 1883. 
JNO. CRUIKSHANK, 
Examiner in Chancery. 
the — day of ——, 1883. 
J. C., Examiner. 


145 (It is here admitted by counsel for defendants that C. M. 

Matthews, Esquire, would, if present, testify that he appeared 
as counsel for complainants, and protested against the sale in May, 
ISS2. This admission is made because Mr. Matthews, being pro- 
fessionally engaged, cannot be present to testify.) 


Examination adjourned to 


Examination adjourned to Monday, the Sth day of January, 1883, 
at 1l a.m. 


J. C., Exam’r. 
146 In the Supreme Court of the District of Columbia. 


Dutcu et al. 
vs. No. 8243. Eq. Doe. 22. 
DopcGeE et al. 


At an examination held in this cause before me, an examiner in 
chancery, pursuant to notice, said examination commencing on the 
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first day of February, 1883, and ending on the 16th day of March, 
1883, personally appeared James N. Callan and Robert P. Dodge, the 
witnesses within named, on behalf of the defendants, and, after the 
witnesses had been duly sworn to speak the truth, the whole truth, 
and nothing but the truth touching the matters in issue, the within 
depositions were taken down from the statements of the witnesses, 
read to them, and signed by them in my presence. 
JNO. CRUIKSHANK, 
Examiner in Chancery. 


147 Tuurspay, February 1st—7 e’k p. m. 
Met pursuant to notice. 

Present : Solicitors for respective parties; also the examiner. 

Mr. Jones: The defendants interpose a general demurrer to the 
complainants’ case and say that the testimony adduced does not sup- 
port the bill, and move that the bill be dismissed upon the testimony 
taken by the complainant-. 


Not waiving the above demurrer, but insisting upon the same, the 
defendants proceed with their testimony, as follows: 


James N. Catan, being produced as a witness, of lawful age, on 
behalf of the defendants, and being first duly sworn, deposes and 
says as follows: 


Direct examination by Mr. Jones: 


(). Please state your name, age, occupation, and residence. 
A. James N. Callan; forty-four years of age; Iam a claim agent, 
practicing claims before the Departments, and also a notary 
148 public: Washington, D. C. 
Q. Were you a notary public in July, 1875? 

A. Yes, sir. 

Q). At that time where was your office ? 

A. I had no office at that time; I was appointed notary public on 
the 22d day of March, 1875, and did not have an office until the 
following year. 

Q. Did you know a colored man named Thomas Jenifer ? 

A. Yes; I knew a colored man named Thomas Jenifer for, I sup- 
pose, thirty-five or thirty-six years. 

Q). What was his occupation ? 

A. Ile was a porter around a grocery store near 7th and Market 
Space, principally at Edward Holl’s store. 

Q. There is a deed of trust purporting to be signed by Thomas 
Jenifer before you as notary, dated July 8th, 1875, made to Dodge 
and Darneille to secure a note for one thousand dollars to the order 
of one John F. Hall, and conveying lot H, in square 367, which 
purports to have been signed by Jenifer by his mark, witnessed by 

you, and then the acknowledgment filled in by you as notary 

149 public. State what you know and remember concerning it. 
A. All I know about that acknowledgment is (I was trying 

now to fix the date. You say it was July 8th, 1875. I was in Nor- 
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folk on the 4th of July; the 5th was Monday. I was here in Wash- 


~ ington on the Sth; I was home on the 7th) that there was a gentle- 


man came where I was living at that time, 354 Pennsylvania avenue, 
and inquired for me, Callan, a notary public, in that neighborhood. 
One of the young men living in the ne with me brought him 
into my room. I was lying down, and he said, Mr. Callan, an old 
colored man, Mr. Jenifer, wants you to come and take his acknowl- 
edgment. I told him I would go. He had acarriage there, and we 
took it and went to where Mr. Jenifer was. He expressed surprise 
at bringing a young Mr. Callan, as old Mr. Nicholas Callan, my 
uncle, had always done business for him, and he at one time owned 
this property conveyed in this deed, and had always been his friend, 

and my aunt, Mrs. McQuillan, had been a great friend of his, 
150 ~— and he said that as long as I had come by mistake, being the 

wrong Mr. Callan, he would not send me away; so he exe- 
cuted the papers before me. 

Q. Where did you find him? 

A. I found him in bed. He was lying down and got up partly— 
half-sitting-up position—while the paper was being readtohim. The 
man with me read it to him. He made his mark, and also made the 
remark about somebody had notdone fair with him, and that it would 
be done fair this time. 

Q. Did he make his mark ; how did he execute the paper? 

A. By touching the pen. 

Q. Did you hold the pen? 

A. I did, and he touched it. 

Q. He acknowledged it before you ? 

A. And he acknowledged it before me. I was going away without 
taking his signature to the note, and Mr. Hall (the man that came 
for me) called me back to have the note signed and witnessed, which 
I did. 

Q. Do you know where the house was you went to take this ac- 

knowledgment? 
151 A. No, sir; I can’t say positively where the house was. 
Q. You were told that you were going to his house? 

A. Yes, I went, and there he was in bed. 

Q. Here is an affidavit which vou filed in this case, and there [is] 
a sentence in parenthesis in which you say that the residence you 
went to was on O street, between 9th and 10th streets, on lot H, square 
367; can you explain about that parenthesis; who prepared the 
affidavit ? 

A. I guess you (meaning Mr. Jones) can explain that better than 
Ican. You (meaning Mr. Jones) prepaid it. 

Q. In regard to the note; he also made his mark to the note? 

A. He also made his mark to the note. 

(Q. To whom did you give the note and deed of trust after they 
were executed ? 

A. Mr. Hall took the deed of trust and note and got into the hack. 
There were several there. Mr. Hall put them in his pocket for fear 
the ink would spill on them. 

Q. You have no interest in this suit? 
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A. None in the least. if 
152 () When you gave me the data to prepare the affidavit 
you told me you went to his residence? 
A. Yes, sir. 
(). Did you tell me it was on O street, between 9th and 10th streets? 
A. No; I never knew he lived on O street. 
(Q). This part in the affidavit in parenthesis was not put in right? 
A. I think you (meaning Mr. Jones) added that without my know- \ 
ing it. . ss 
(). You have seen the note since? q ad 
A. George Peter, the lawyer, showed it to me. 
Q. And it was the signature or mark of Jenifer? \ 
A. Yes. 
(). When did you have your office as notary public on Louisiana 
avenue? 
A. It strikes me it was in the spring of 1876, just before I went 
over to Philadelphia to the Centennial. 
Q. Did Charles W. Stewart and H. H. Dudley have a ring or pool 
in your office? 
A. Not that I knew of; strikes me that Mr. Stewart had left these 
parts then in 1876. 
153 (). When the deed was executed did Jenifer understand it 
thoroughly ; did he know what it was? 
A. Yes, he did; it was read over to him. “be 


Witness: I will state in reference to that office that tne two Car- 
. , . . | 

ringtons and H. H. Dudley and Burger Burnstine and myself had , 
an office together—that is, we had desk room in the same office. 

Q. That was in 1876? 

A. That was in 1876. 

(The note is here produced and filed in evidence, and is marked 
No. 1, J. N. ©.) 

(Q). Look at that signature; is that your signature as witness to | 
the mark of Jenifer? 

A. Yes, that is mine. This is the note referred to in this case. 


Cross-examination by Mr. WiswaLe: +4 

(Q). Were you a witness in the equity cause No, 5852, Saunders vs. | 
Dodge & Darneille ? ‘ 
(Mr. Jones: Objected to as not material to the issue in this case.) F 


A. I think IT was; he was a colored boy my father raised, called 
James Hoban. 

(). Did you testify that you took the acknowledgment of the deed 
mentioned in that bill? 


154 (Mr. Jones: Objected to for same reason.) 


inten OO 


A. I testified that I took the acknowledgment of Saunders. 
Q. Was H. H. Dudley a witness in that case ? 


(Mr. Jones: Same objection.) 
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A. I don’t know whether he was or not; I was not a witness in 
the court only in taking testimony. 
(2. Do you know what the decision of the court was in that case? 


(Mr. Jones: Same objection.) 


A. No, sir; I understood that the court sustained the point that 
he had signed his father’s name wrongfully. 
(). Do you remember the date of the note mentioned in that suit? 


(Mr. Jones: Same objection.) 


A. I do not. 
(). Was it after or before the date of this note ? 


(Mr. Jones: Same objection.) 


A. That I cannot say, for I do not know. 

(). Was not your office in the same room with Dudley at the time 
that deed was acknowledged ? 

A. No; I don’t think I had any office at that time. 

Q. Do you know how Dudley swore on that point? 


15d (Mr. Jones: Same objection.) 


A. I do not; I do not believe he swore at all. 

(). Where were you when, as you say, you received the note and 
deed in this case to take the acknowledgment‘ ? 

A. I was at the corner of Pennsylvania avenue and 7th street, No. 
oo+t, southeast corner. 

Q. Who gave it to you? 

A. A gentleman by the name of Fall. 

Q). Can you give his given name ? 

A. No, sir. 

Q. Was it John T. Hall ? 

A. That might have been his name. 

Q. Was he the payee of the note; was the Mr. Hall who gave you 
the note the payee in it? 

A. The man that gave me the note was the man making the loan. 

Q. Was he tire payee in the note? 
. I think he was. 

(). Did you know him? 

A. I don’t think I ever saw him but once or twice. 

Q. Do you know what has become of him? 

A. I cannot say; I would not know enough to give testi- 
156 mony upon that point ; but some time ago, I think, I heard 
that he was in Virginia a little while after that. 

Q. Do you think he was residing in Virginia at the time? 

A. No, I think I heard afterwards he was in Vi irginia. 

Q). Did you understand that his residence was here in Washing- 
ton when he gave you the note ? 

A. I didn’t ask him where he resided. 

(). How long had you been acquainted with him? 

A. I suppose I had known him for not more than a year. I only 
knew him by sight; 1 aid not know his name. 


o>, 
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Q. Remember secing him ever afterwards? 

A. I can’t say that I do. 

(). Did you ever know a man by the name of John T. Hall in 
Washington ? 

A. I understood there was a man here by that name in the broker- 
age business. 

Q. When? 

A. Some eight or ten vears ago, I expect, in the firm of John W. 

Maury & Company, on Seventh: street. 
157 (). Yow did you go to the place where you found Jenifer? 
A. Went in a carriage. Mr. Hall hada carriage with him. 

Q. What time of day? 

A. It was in July; I suppose just after dinner; I know I was 
lying down. IT had been over with the militia on the 4th of July, 
in Norfolk, and I “ was not feeling extra good” the balance of the 
week. 

(2. Describe the house where you found Jenifer. 

A. I cannot; I did not take sufficient notice of that. 

(). Will you now swear that the house where you went and found 
Jenifer was on O street ? 

A. No, sir; I have been trying to fix it in my mind, but I do not 
think I can state positively what street it was on. 

(). Was it on some street ? 

A. I presume it was. The carriage drove up pretty close to the 
house. 

(). Were you ever at Jenifer’s house before or since ? 

A. Not that I am aware of. 

Q). Was any one with Jenifer when you went in ? 
158 A. Yes, sir; somebody opened the door for us. I am not 
sure whether there were two or one person there when we 
went in. There was a woman there. I am not sure whether there 
was a man there also. 

(). Did you go up steps to get into the house ? 

A. There were very little, if any. I don’t remember any at all. 
We did not go up to the upper story in the house. We were on the 
first floor. We did not go up any steps that I recollect. 

Q. Did you find Jenifer in the front or back room ? 

A. Lam under the impression that he was in the back room. 

Q. How otd was the woman that you saw with Jenifer when you 
went in? 

A. Tam not able to say. 

(). Was she a young or an oldish woman? 

A. I cannot say. 

(). Can you tell whether the house that you found Jenifer in was 
south or north of the 14th street circle? 

A. I do not know how that may be. I do not think it was 
159 ~~ south; very likely it was north of it, judging from the dis- 
tance we traveled. 

Q. Did you understand that the Mr. Hall that went with you was 
the payee of the note? 

A. I had no understanding upon that subject at all. 
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Q. Did you not think it strange that Jenifer should entrust a note 
for one thousand dollars secured by a deed of trust on his real estate 
to two strangers ? 

A. I didn’t know that Mr. Hall was a stranger to Mr. Jenifer, and 
I was very sure I was not. 

Q. Did Mr. Jenifer know that you went in lieu of your uncle 
until you told him so? 

A. I don’t think he recognized me as one of the Callans at all 
until I told him who I was. 

(Q). Hall you understood to be a total stranger? 

A. I did not say anything of the kind. Hall endorsing his note 
for one thousand dollars, I didn’t think he would be a stranger. 
Hall knew where he lived, knew where to go, and knew where to 

take me. 
160 Q. Did Jenifer speak to Hall as though he knew him? 
A. I don’t know what rule I could lay down to answer 
that question. | 

Q. Did Hall introduce you or you introduce Hall, or both intro- 
duce yourselves ? 

A. Mr. Hall said he had found Mr. Callan and Mr. Jenifer said, 
But not the one I wanted; his uncle was an oid gentleman who 
used to own this property; he has always transacted business for 
me. I thought it strange that Jenifer should not recognize me, as 
he knew me very well in raising volunteers for Mexico. I had out- 
grown him I suppose. He knew me before I got done talking to 
him. 

(). Did Jenifer say he wanted to give the deed of trust on the 
property on which he was living to secure that note? 

4i. No, sir. 

Q. You swear to that in you- affidavit ? 

A. No, I did not. 
(). Did you swear in you- affidavit that Jenifer wished to 
161 give the property upon which he lived as security for the 
payment of the note? 
A. I didn’t know that he owned the property where he lived. 
(. Did you so swear in your affidavit? 


(Mr. Jones: Question objected to, as affidavit will speak for itself.) 


A No, I did not. I did not know that Mr. Jenifer owned the 
property. 

Q. Do you mean to say that you did not swear in your affidavit 
that Jenifer stated when you called on him that he wished to make 
a deed of trust on the property on which he lived to secure that 
note? 


(Mr. WiswaL_: Here is your affidavit if you want to see it.) 


A. I don’t remember Jenifer using any such language to me that 
he wanted to borrow on the house in which he lived. He had an 
abstract of the title to the property on which the loan was made. 
a remember his making use of the words, “the property where 

ive.” 
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Q. Did you swear in your affidavit that you went to the 
165 residence of Thomas Jenifer, on O street, to take the acknowl- 
edgment of that deed. 


(Mr. Jones: Objected to, as the affidavit speaks for itself.) 


A. I swear that I went to his residence to take the acknowledg- 
ment of that deed. 

(Q). Did you also add “ which was on O street ?” 

A. I didn’t add anything to it. 

Q). I ask if you did not swear to it. 


(Mr. Jones: Objected to, as the affidavit speaks for itself.) 


Mr. Wiswati: You would not swear that you did not know what 
you were swearing to in that affidavit? 

A. I do not know that I ought to question the affidavit by parole 
testimony outside of it. After I gave Mr. Jones the points to make 
the affidavit up I took it toa notary public and swore to it, sup- 
posing it was as | told him. 

Q. Without reading it you swore to it? 

A. I gave the matter to a capable and competent attorney and I 
supposed it was all right. 

Q. Did you swear in your affidavit filed in this case that 

163° you went to the residence of Thomas Jenifer, which was on 
street, between 9th and 10th streets, and on lot H, square 

367, when, as you say, you took the acknowledgment of that deed ? 


(Mr. Jones: Question objected to as being already answered.) 


A. I swore to the affidavit, which was filed as an exhibit in this 
case, without having noticed the sentence in parenthesis. 

(). Is it true that you went to the residence of Thomas Jenifer, 
on O street, and took his acknowledgment of that deed ? 


(Mr. Jones: Objected to as being already answered.) 


A. I cannot specify any street, for I do not know that Mr. Jenifer 
lived on O street. I went to his residence, where he was in bed, 
and took his acknowledgment. 

Q. Then you will not swear that you went to his residence, on O 
street, and took the acknowledgment of that deed ? 


(Mr. Jones: Objected to as already answered.) 


_A. No, sir; I don’t know that I ever saw Mr. Jenifer on O 
164 — street; don't know that he ever lived there. Of course I would 
have to have some acquaintance with the facts before I could 
swear to it. 
Q. Your answer is that you will not swear that .you went to his 
residence, on O street ? 
A. No, sir: I will not. 
Q. State in what condition you found Mr. Jenifer on this occasion 
as to being sick or otherwise. 
A. I found him confined to his bed. He‘told me he was suffering 
for a good while. I remarked that I had missed him for some time. 


_— et ~~. 
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He told me that it had been some time since he had been out. He 
was in tolerable good spirits, but not in very good health. 

Q. When next did you see the deed and note in question ? 

A. I don’t know that I ever saw the deed afterwards. Mr. George 
Peter and his brother, Dr. Armstead Peter, called on me one day 
and showed me the note and asked me if that was my signature on 
there. I told them it was. 

Q. State in that connection when they showed it to you. 
165 A. I think it was as vouchers two or three years after the 
note was made that Mr. George Peter showed it to me. 

Q. Where? 

A. That I don’t know; I don’t recollect. 

(. Who wrote the words “ Thomas Jenifer?” 

A. I think I did. 

(). Where? 

A. That I don’t know; I think it is my handwriting. 

(2. Can you not state where ? 

A. No; I cannot. 

Q. Will you swear it is in your handwriting? 

(Mr. Jones: Let the witness see the note. I object to the question 
being answered unless the witness sees the note.) 


A. I am under that impression. 

(). Where do you think you wrote it? 

\. I don’t know; have no idea in the world. 

Q. Did you write it at Jenifer’s house ? 

A. That I cannot say; I don’t know. 

Q. If you didn’t write it at Jenifer’s house where did you write it? 


> 


(Mr. Joxes: The witness need not answer unless the note is 
shown.) 


166 A. If I did write it I must have written it at Jenifer’s house. 
(). Where did you write the words “ Witness, J. N. Callan,” 

on this note—in what house or place ? 

A. That I cannot say. 

Q. Did you write it at Jenifer’s house when you witnessed it? In 
what house did Jenifer make his mark ? 

A. I never saw him but in the one house. 

(). Was he in bed when you wrote it ? 

A. Yes, sir. 

(). Who gave you the pen ? 

A. I took it and he held it. 

Q. Who gave the pen to Jenifer? 

A, | did. 

Q. Then, if you gave him the pen, don’t you think you wrote the 
words “ Thomas Jenifer,” and also under it “ his mark?” 

Witness: I would like to see the paper, so I can speak with more 
certainty about it. 

Mr. Wiswat: Look at itas much as you please. (Handing the 
note to the witness.) 
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A. Yes, sir; I believe the words “Thomas Jenifer” and “ his 
mark ” are all in my handwriting. 
Q. Will you swear positively ? 
167 A. To the best of my information and belief, I will, sir. I 
think I can recognize that “T” and “J” as mine. 

Q. Will you swear that the “Thomas Jenifer” and “ his mark ” 
are written with the same ink that the rest of the note is written 
in? 

A. No, sir. 

Q. Or that “J. N. Callan?” 

A. I am under the impression that the note was filled up before I 
saw it, except the “ Thomas Jenifer” and “ his mark ” and my name 
as witness. 

Q. The question is whether the “Thomas Jenifer” and “ his 
mark” are written with the same ink as the rest of the note. (You 
are considerable of an expert in this business; I am willing to take 
your testimony upon it anyway.) 

A. I do not believe that the signatures on the note are made in 
the same ink that the body of the note is filled up with. 

Q. Are the “Thomas Jenifer” and “his mark” written with the 
same ink as “ Witness, J. N. Callan?” 

A. Yes, sir. 

(Q). Do you swear that you wrote them both? 
168 A. I can only swear as far as my information and belief 
goes; I believe I did. 

(). You won’t swear that you wrote them both ? 

A. I will swear that I believe I wrote them both. 

(). Where did you write them both? 

A. That I cannot say. 

Q. Were they not both written before you started from your office? 

A. No, sir. 

(). Were they written on the road ? 

A. Not on the road either, sir. 

Q. When was your attention called to that signature—how long 
after the making of it? 

A. I suppose between two and three years. 

Q. What did they ask you about it then? 

A. Mr. Peter came to me and wanted to know if that was my 
signature, and I told him it was; and then he asked me if I took 
the acknowledgment, and I said I did. He asked, Do you know 

who made the loan? I told him I did not. But coming, as 
169 he said, from his brother’s mother-in-law, I know that Messrs. 

Dodge & Darneille used to do a good deal of business for her. 
He went off and didn’t speak to me about it again, unless in Rock- 
ville, where I may have mentioned it to him. He never showed it 
to me any more. 


(Mr. DARNEILLE: I showed it to you.) 


’ 


Q). Did he call your attention to it when the first interest on the 
note became due? ' 
A. That I cannot say. It was some time after. 
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Q. When would the interest become due? 
(Mr. Jones: Objected to, as the note itself will show.) 
(Question withdrawn.) 


Q. Did Dr. Peter, or either of the Peters, call your attention to 
this note when the first interest became due? 


(Mr. Jones: Objected to because the witness has said it was two or 
three years afterwards.) 


A. I know it was after that. 
Q. Did they call your attention to it when it became due the 
second time? 
170 A. I don’t know that they called my attention to it about 
the time the interest became due at all. The first time they 
spoke to me about it wus more than a year after it was made. 
Q. Do you think the note had become due when they spoke to 
you the first time ? 


(Mr. Jones: Objected to as having been already answered three 
or four times.) 


A. I am under the impression that they came to my office (I had 
opened a new office at No. 610 Louisiana avenue); that they came 
by and spoke to me about it. I think that was the year Mr. Hayes 
came in by a majority of one (that was in 1877), and I am under 
the impression it was that year. 

Q. Was it when the note became due? 

A. They never spoke to me about the note being due or the in- 
terest being due. I don’t remember whether the note was due or 
not when they spoke to me the first time. 

Q. When did they next call your attention to this note— 
171 speak to you about it” 

A. I don’t know that they ever spoke to me more than 
once about it. 

Q. When they spoke to you about it did you go fully into the 
history of the note and deed of trust and tell them all about it? 

A. Not as I have to you to-night; no, sir. 

(). State as near as you can recollect what you did tell them. 

A. I told them that I knew Mr. Jenifer, the party making that 
note, ever since he was a boy, and knew he was the man that made 
it, but I did not know who had negotiated it, but, as they suggested, 
I think he said my brother’s mother-in-law. I said prehaps they 
ought to make inquiry of Messrs. Dodge & Darneille, as they made 
negotiations for Mrs. saa generally. 

Q. Did Messrs. Dodge & Darneille ever have an interview with 
you in regard to this note? 

A. I don’t remember having an interview with them until some 
time recently—about the time the sale was made. 

Q. Which sale? 
172 A. The one to John Stewart; that time I spoke to Messrs. 
Dodge & Darneille and M-. Stewart; Mr. Stewart came to ask 
me about it. 
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Q. What did you tell them ? 

A. That everything was straightforward about it—that the deed 
of trust was properly executed; I believed the money had been loaned 
by Mrs. Kenna; this was just before the sale, I believe. 

Q. Did you have an interview or talk with Mr. Dodge about this 
note before Dodge or Darneille, or either of those gentlemen, exe- 
cuted the release of this property in September, 1880 ? 

A. Mr. Dodge spoke to me about it in his office on 4} street. 
Young Danenhower had been down there to get the release, and then 
Mr. Dodge talked to me about it; he wanted to know if I would 
recollect anything about the transaction; if what I recollected about 
it was all right; if I was cleat upon what I could give. I think after 
that I did give Mr. Darneille a certificate on 15th street of about the 

same purport, which, I suppose, you remember (witness speak- 
173 = ing to Mr. Darneille), written by Mr. Myers. 
(Mr. DARNEILLE: I recollect very well.) 


Q. Do you know how Mr. Dodge came to change his opinion in 
regard to the validity of that note and deed ? 

A. I didn’t know what his opinion was about them. 

Q. Didn’t know he had changed his opinion ? 

A. I didn’t know he had changed his opinion. 

(Q. He swore in his answer that he had a new revelation about it. 

A. I don’t know it. 


(Mr. Jones: He does not swear to it.) 


(Q). Did you have any talk with Mr. Dodge or Darneille, or either 
of them, or with the Peters, after the sale to. Stewart in July, 1 1881 ? 
A. I don’t remember having a conversation with either of the 
Peters in regard to it after the sale to Stewart. I don’t know that 
I had any conversation with Mr. Dodge. He may have stopped and 
talked to me upon the subject casually in his office, but I don’t re- 
member what conversation took place. 1 am sure I had noth- 
174 ing to say to the Peters for three or four years after about it. 
I have spoken to Mr. Darneille about it. 
Q. Can you explain why Messrs. Dodge & Darneille gave the deed 
to Cissell and refused one to Stewart? 
(Mr. Jones: Objected to, as there is no such testimony on record, 
and if there was this witness would not be aware of it.) 
A. I did not know that they had refused one to Mr. Stewart. 
(). Did you know that he was the highest bidder and didn’t get 
it? 
A. So he told me. He told me he had bid it off at auction. 
(Q). Told you he didn’t get it ? 
A. He hadn’t got one at the time I was talking to him about it. 
(). Do you know why Messrs. Dodge & Darneille gave a deed to 
Cissell and refused one to Stewart ? 


(Mr. Jones: Same objection.) 


A. I have no reason for knowing why they refused one to Stew- 
art, or that they ever refused one to him. I would naturally have 
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supposed that Stewart did not comply with the terms of sale, or they 
would have given it. 

175 Q. Did you ever go to Thomas Jenifer and ask him about 
this—whether he made that note and deed—afterwards? 

A. No, sir. 

(. Do you know anybody that ever did go and ask him if he 
made them ? 

A. I do not. 

Q. Do vou know whether Thomas Jenifer ever received a dollar 
for that note ? 

A. No, sir; I do not know. 

(). Was not that note in fact negotiated at your office? 

A. No, sir. 

(). Will you swear positively, Mr. Callan, that C. Stewart did not 
bring that note to your office? 

A. I will swear positively that Charles Stewart did not bring that 
note to my office. I never had anything to do with the negotiation 
of that note. 

(Q). Did H. H. Dudley have anything to do with the negotiation of 
that note, or have anything to do with it? 

A. I only know from what I have heard; nothing of my own 
knowledge about it. 


(Mr. Jones: All of these questions are objected to.) 


176 Q. Do you know to whom Dodge paid the money ? 
A. No, sir; I was not present when the money was paid. 
Q. Have you ever been informed to whom Dodge paid the money? 


(Mr. Jones: Objected to.) 


A. I have never been informed. 

(). Did you see any of the money after Dodge paid it? 

A. I never saw any of it, sir. 

(). When you went to Jenifer’s house what was said to him about 
when and where and how he was to get the one thousand dollars? 
State fully. 

A. I don’t know that any allusion was made to the time or place 
or circumstances of the settlement. I supposed that the arrange- 
ment had been made previously between the parties. 

Q. Did this man Hall say anything to you that led you to sup- 
pose any such thing? 

A. Yes; he said this man was a pretty close old fellow to do busi- 
ness with. 


(Mr. Wiswa.: Close old fellow! It seems that he entrusted 
177 ~—a note for one thousand dollars with him.) 


©. How come that “ Exhibit No. 1, J. N. C.,” put on there? 
A. That I don’t know, sir. 

Q. Whose writing is it? 

A. I should not be surprised if it was my writing. 

(. How is the fact? 

. It looks very much like my handwriting. 
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(). Will you swear it is your handwriting ? 

A. I believe it to be my handwriting. 

Q; When did you write it there ? 

A. I cannot say, sir. 

Q. For what purpose did you write it there? 

A. That I suppose was better known to the attorney who wanted 
it there. 

Q). I asked you why you put it there. 


T 
’ 
} 
" ' 

A. I do not know. 

Q. What was the occasion for putting it there? 
| 
; 


A. I do not remember. 

(). Was a suit or bill filed on it? 

A. Except this one I have not heard of any other case. 
178 Q. Can you cuphain why you wrote “ Exhibit No. 1, J. N. 
C.,” on this note ? 

A. I don’t remember when I put it there, nor why I put it there. 

Q. Did Mr. Jones request you to put it there ? 

A. I think my answer covers that point. I don’t know whether 
Mr. Jones requested it, nor when I put it there, nor why I put it 
there. 

(). Why do you hesitate telling ? 

A. I don’t hesitate to tell so far as I know; I am willing to tell 
everything I know. : 


Q. Is it not because Mr. Jones told you not to tell ? ef 
A. If Mr. Jones told me, you heard him. 4 
(Mr. Jones: I never told you.) 


Mr. Wiswatt: I ask you (addressing witness) — I have been very 
busy here. 


Mr. Jones: Did I tell youanything about it (addressing witness) ? { 
Witness: No; I did not hear anything about it. 
Q. When did you last see this note before to-night? 
A. I am not able to state when or where it was. 
179 Q. Who showed it to you then? ‘ 
_ A. That I cannot say. 
Q. Did Mr. Jones ever show it to you before? 3 


A. Mr. Jones may have shown it to me. 
Q). Did Mr. Jones have it in his possession when he showed it to 
you—did he show it to you in his office? 


A. He did in his office if he showed it to me at all. | 
Q. Did Mr. Jones ever bring suit on this note? 
A. Not to my knowledge. 


Q. Did anybody else ever bring suit on this note? 
A. Not to my knowledge. I have no recollection of ever hearing 
of any suit but this one. : 
QY. Can you tell how long ago it was? 
A. I cannot. 
Q. Did you put it on in Mr. Jones’ office ? 
A. I don’t know when, nor where, nor under what circumstances. 
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Redirect by Mr. Jongs: 


180 Q. In your affidavit you state parenthetically, and Mr. 
Wiswall fon asked you if you did not there state, that you 

went to Jenifer’s house on O street at the time of the execution of 
this deed. You went to his residence? 

A. I went to where he was in bed. 

Q. And you don’t know whether it was on O street or any other 
street ? 

A. I don’t know what street it was on. 

Q. And Jenifer at the time told you that he knew what it was 
about—knew all about it and understood it perfectly ? 

A. Yes, sir. 

Q. Your witnessing the note was not put on until after he (Jeni- 
fer) had made his mark to it, was it ? 

A. Not until afterwards; no, sir. 


Recross by Mr. WISWALL: 


Q. Did you find Mr. Jenifer on that occasion on lot H, in square 
367 ? 
(Mr. Jones: Obiected to as being already answered.) 


A. I don’t know where lot H is in square 367. 
Q. Did you not swear in your affidavit that you found him there? 


181 (Mr. Jones: Objected to, as the witness has already testified 
to that. He says he went to his residence, and that the part 
in parenthesis was put in by me by misinformation.) 


Q. You swore to that affidavit? 


(Mr. Jones: Objected to because the affidavit shows, and the wit- 
ness may decline to answer these questions unless the affidavit is 
shown to the him.) 


A. Yes, sir. I would not know where lot H, square 367, was. I 
have answered that as well as I can. 
(Mr. WIsWALL: Affidavit handed to witness.) 


Witness: I answered that before when I stated to you that Mr. 
Jones had added that part in parenthesis there, and I did not notice 
it when I swore to the affidavit. 

Q. Is there not a paragraph in that affidavit that you have sworn 
to that states: “I found Jenifer when I took the acknowledgment 
of that deed of trust and witnessed the signature on the note on lot 
H, square 367 ?” 


(Mr. Jones: Objected to, as the affidavit speaks for itself.) 


Affidavit shown to witness, who says: 

182 A. I don’t think that is in affidavit. This affidavit says, 

“went to the residence of Thomas Jenifer, which was on O 
street, between Ninth and Tenth streets, and on lot H, square 367, 
for that purpose,” and there is in parenthesis “ which was on O street, 
between Ninth and Tenth streets, and on lot H, square 367.” 

Q. Is that all of your answer? 

10—437 
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A. I did swear to that affidavit without noticing the part 1a pa- 


renthesis. 

(). And was that part in parenthesis in the affidavit when you 
signed it and swore to it? 

A. That must have been unless put in since. 


(Adjourned subject to notice.) 


JAMES N. CALLAN. 


Sworn to and subseribed before me this Ist day of February, 1883. 
JNO. CRUIKSHANK, 
Evaminer in Chancery. 


183 Sarurpbay, February 3, 1883—3 o'clock p. m. 


Met pursuant to notice. 
Owing to absence of solicitor for complainant-, adjourned until 


Monday next at 5 o'clock p. m. 
JNO. CRUIKSHANK, 
Examiner. 


Monpay, February 5, 1883—3 o'clock p. m. 

Met pursuant to adjournment. 

Owing to sickness in the family of Mr. Robert P. Dodge, one of 
the defendants, who was to have testified to-day, an adjournment is 
had without day. 

JNO. CRUIKSHANK, 


Examiner. 


184 SaTurbDay, Lebruary 17, 1S83—11 -c’k a. m. 
Met pursuant to agreement. 

Present: Solicitors for respective —; also the examiner and ste- 
nographer and Ropnerr P. Dopace, who, being produced as a witness 
of lawful age on behalf of the defendants, and being first duly sworn, 
deposes and says as follows: 


Direct examination by Mr. Jones: 


(). Please state your name, age, occupation, and residence. 

A. Robert P. Dodge; sixty-five years of age; assessor of the Dis- 
trict; Georgetown, D. C. 

(). Did you know a man by the name of Thomas Jenifer ? 

A. No, sir. 

(). There is involved in this case a deed of trust purporting to 
have been made by Thomas Jenifer to yourself and Philip A. Dar- 
neille, on the Sth of July, 1875, and conveying lot H, in square 367, 

to secure the payment of a note for one thousand dollars at 
185 two years after date to the order of John G. Hall; will you 
state in your own way all you remember abou: it ? 

A. About the tth of July, as well as I remember, Mr. Dudley 
came to our office, on the corner of Sth & F street-, and talked with 
Mr. Darneilie, my partner, and he turned to me in another part of 
the room and said, Colonel, | think this will suit the Doctor’s one 


SAMUEL s&s. CISSEL VS. ANTHONY M. DUTCH ET AL. 7) 


thousand dollars. I looked at the papers—the abstract of title, Ge— 
and examined them carefully mond was satisfied myself, so far as I 
could see, that it was a proper Joan. After the papers were all pre- 
pared, the deed of trust, &c., | took them over to Dr. Peter and got 
the check, I think; got the money at any rate from him. I went 
to the tax office and paid the taxes and paid over the remainder to 
Mr. Dudley. I was not able to sec the party or anybody else, be- 
cause at that time Mr. Darneille had been taken sick and gone oif 
to the Springs. 

Q. State who you mean by ‘he Doctor” 

A. Dr. Armistead Peter. 
156 Q). What relation, if any, vas he to Mrs. Britannica W. 
Kennon ? 

A. Son-in-law. 

(). Whose money was it that was invested in this note? 

A. Her money, as I understood. 

Q. In what business were vou then engaged ? 

A. Leal estate broker. 

(. In what business was Mr. H. H. Dudley engaged ? 

A. In the same business. 

(). Do you know whose abstract of title was furnished ? 

A. William R. Woodward's. 

Q. Please look at that and see if that was the tax bi.l vou paid. 

A. I judge that to be the tax bill; I am certain of it; there was a 
year’s tax then due. 

(Mr. Jones: I offered said tax bill here in evidence, and the same 
is herewith filed in evidence and marked Exhibit R. P. D. No. 1.) 

Witness: That was the only bill unpaid, as weil as | remember 
the abstract of title. 


(). Is that the note, Mr. Dodge, that was negotiated at the 
187 ~— time you have spoken of? 

A. That looks to me io be the note; I don’t know; in faet 
I know it to be so because here are my endorsements on the back in 
my handwriting. 


(Mr. Jones: I file said note here in evidence, and the same is here- 
with filed in evidence and marked Exhibit R. P. D. No. 2.) 


(). Look at this paper (filed herewith in evidence and marked Ex- 
hibit R. P. D. No. 3) and state what it is. 

A. That is a paper from George Peter. 

QQ. Who is the Peter that signs that paper? 

A. Hon. George Peter, formerly senator from Maryland. 

(. What relation is he to Mrs. Kennon ? 

A. Cousin. 

Q. Any business relation ? 

A. And her attorney. 3 

. You received that paper at or about its date? 

A. Yes, sir. 

ee the authority of that paper please state what you did. 
e advertised and sold the property. 
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Q. To whom did you make sale at that time? 
188 A. I think his name was Steward. 
Q. State why you did not make a deed to Mr. Steward. 
A. As well as I recollect, he wanted Mr. Peter to guarantee that 
he should have no court fees to pay, or something of that kind. 


(Mr. Wiswat: I object to any talk between the witness and Mr. 
Steward as improper.) 


Q. Did Steward comply with the terms of sale? 

A. He wanted to do so, but did not. 

Q. What prevented him ? 

A. He wanted a guarantee from us, as trustees, or from Mr. Peter, 
as attorney, that he would not be molested. 

Q. What response did you make to that? 

A. We were willing to make the deed whenever Mr. Peter directed 
us in writing to do so. 

Q. Was that sale afterwards rescinded ? 

A. It was by returning him the money, as I understood, the one 
hundred dollars he had deposited. He demanded it, and I under- 
stood got it from Mr. Dowling, the auctioneer, by order of Mr. 

Peter. 
189 Q. State, then, if you sold the property again. 
A. We sold the property again—a second time to Mr. 
Cissell. 


Q. Look at these two papers attached—look at the under one first— 
and state what they are. 

A. That is the auctioneer’s account of sales and your statement 
of the fund. 

Q. That paper is correct, I suppose ? 

A. Yes, sir. 


(Mr. Jones: I file said papers here in evidence, and the same are 
marked Exhibit R. P. D. No. 4.) 


Q. Upon the proof being taken for the complainant, they pro- 
duced and filed a paper, which I now show you, being Exhibit W. 
D. No. 2? 

A. I signed that paper under a false impression. From statements 
made to me I believed the note and deed of trust, at that time, to 
have been forged, or a forgery. 

Q. What did you think was forged ? 

A. The name of Thomas Jenifer on the original deed of trust and 
note. 

Q. Who was it impressed you with the belief that it was a for- 

gery ? 
190 A. Mr. Danenhower—probably C. M. Matthews, connected 

with him—Mr. Danenhower particularly. They brought me 
affidavits from the family of Jenifer and other matters to bear upon 
me, and, there being at that time (at the time this negotiation was 
made) several forgeries by colored people, I was led to believe that 
this was one of them. I subsequently made up my mind that it 
was not, upon other evidence being submitted to me. 
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Q. After you liad ascertained, as you say, that it was not a forgery, 
did you then require or request this deed to be returned to you (Ex- 
hibit W. D. No. 2)? 

A. That is my recolleetion, but I concluded that it was of no ac- 
count, because Mr. Darneille had not signed it; he had refused to 
sign it. 

(Paper here filed in evidence and marked Exhibit R. P. D. No. 5 
and shown to the witness.) 


Q. It seems that the deed of trust is marked at the record office 
as l:iving been delivered to you. Do you know where it is? 
A. I do not. 
191 Q. Do you think you gave it to Mr. Matthews or Mr. Dan- 
nenhower ? 

A. I could not possibly remember; I have no recollection what- 
ever about it; I have no recollect- of seeing the thing. Of course I 
must have got it. I know I got it from that paper (Exhibit R. P. D. 
No. 5). What has become of it or where it is I do not know any 
more than “the man in the moon ;” don’t know why I got it at that 
time; no reason why I should have had it out at that time any more 
than at the time the trust was first’made. I really thought Mr. Cis- 
sell had it. 


(Mr. Jones: No; he never had it.) 
Witness: Mr. Darneille says he has not got it. I have been under 
the impression all along that it was in the hands of Mrs. Kennon. 


Q. Did either a man named Brooks or a man named Stewart, col- 
ored people, have anything to do with this transaction at the outset? 
A. None in the world that I know of. They may have had some- 
thing to do with it with Mr. Dudley; never with us. 
192 Q. Do you know that they had anything to do with it with 
Mr. Dudley? 
A. No, sir. 
Cross-examination by Mr. WiswaLv: 
Q. Were you defendant in equity cause No. 5832, Saunders vs. 
Dodge & Darneille? 
(Mr. Jones: Objected to as immaterial and irrelevant to this issue.) 


A. [ remember a case of that kind. 
Q. Did you cash the note mentioned in that case for Mr. Dudley ? 


(Mr. Jones: Same objection.) 


A. I think our firm did. 
Q. Do you know what the decision of the court was in that case? 


(Mr. Jones: Same objection.) 


A. I don’t remember exactly. 
Q. Did not the court decide that note to be a forgery ? 


(Mr. Jones: Same objection.) 
A. I think some party presented herself (what was the first name— ° 
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Catherine?) some colored woman made her appearance in the court 
and swore that she had never made the note. 
193 Q. Did they not decide that note and deed to be a forgery ? 


(Mr. Jones: Same objection.) 


A. I think they did. 
Q. Was the note in that case dated about a month after this note? 


(Mr. Jones: Same objection.) 


A. I could not tell you the date. 
(). What is your recollection ? 


(Mr. Jones: Same objection.) 


A. Somewhere subsequent to that, I believe. 
(. A month or two? 


(Mr. Jones: Same objection.) 


A. I could not tell vou. 

Q. When did you last have the deed of trust in this case? 

A. I don’t remember. 

(. About the time you last had it? 

A. I don’t remember at all. 

(). Remember any one time when you had it? 

A. No, sir; don’t remember seeing it at all, except when first pre- 
sented. I presume that if I took it out | won wt it to whoever 
wanted it. 

Q. Have you a particle of knowledge or belief that Thomas 
Jenifer received a dollar of this money that you paid to Mr. 

Dudley ? 
194 A. I could not possibly tell; I never saw the man. 
Q. When was your attention first called to this note and 
deed of trust after you cashed the note? 

A. I think when Mr. Peter wanted his yearly interest. 

(. When the interest became due ? 

A. | think so. 

Q. Did you make any examination to ascertain the genuineness 
of that note and deed of trust ? 

A. I don’t remember now, except that our firm were assured by 
somebody (who it was I don’t know) that it was a forgery. 

Q. Then on the first examination you made of the character of 
that note and deed of trust some one told you they were forgeries? 

A. Yes, sir. 

Q. Was that about the time the first interest became due? 

A. May have been later; about that time: I could not tell vou; 
Dr. Peter was not very particular in getting the interest on the 

money. 
195 Q. Was your attention again called to the character of the 
note when the interest became due the second time—that 
would be July 8th, 1876 ? 
A. I am pretty certain he did not ask for the interest until a vear 
after it was due. 
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Q. Did you make an investigation of the character of the note and 
deed of trust when the principal became due, July 8th, 1877? 

A. I think the matter dropped entirely at that time. 

Q. Did you ever, or did Mr. Darneille to your knowledge, tell Mrs. 
Kennon that if she waited two years she should have all her money? 

A. I have no recollection of it; in fact I don’t think I ever saw 
Mrs. Kennon in the matter at all. 

Q. Did you ever consult Mr. Callan, the notary, as to the genuine- 
ness of the note and deed of trust ? 

A. I did not until long afterwards; I don’t know when; I think 
probably or pos-ibly after we realized 


(Mr. Wiswa..: Just what I was going toask you. You (address- 
ing stenographer) may take that down because I was going to ask 
that.) 


196 Q. Did you ever call on Jenifer in relation to this note 
and deed of trust? 
A. I did not. I heard he was dead. 
Q. When did vou hear that he died ? 
A. I heard he was dead about the time that Dr. Peter wanted his 
money. 


(Mr. Wiswa._: I don’t know when Dr. Peter wanted his money ; 
he was probably wanting it all the time.) 


Q. Did you call on Mr. Jenifer when the interest first became due’ 

A. I did not. I told you I never saw nor knew Jenifer. 

Q. Did you ever call on him? 

A. I told you I did not know and never saw the man. 

Q. Can you state any reason why you did not call on Jenifer in 
regard to this note and deed of trust after you heard they were 
forgeries ? 

A. I cannot; possibly because Mr. Darneille was attending to it 
at that time. 

Q. Did you call on A. M. Dutcher, one of the complainants in this 

case, In regard to the genuineness of the note and deed of trust? 
197 A. Never saw the man in my life; didn’t know there was 
such a man. 

Q. When you made the release in this case, had you yourself 
made an examination of the character of this note and deed of trust 
as to their genuineness or not; were you satisfied in your own mind 
when you executed that deed of release? 

A. I explained before, from assurances given to me, affidavits pre- 
sented connected with the forgeries, at the time, that this was a forgery. 
That was the reason I was willing to make the release; just as well 
satisfied as if I had seen it done. 

Q. Did Mrs. Kennon, in writing, direct you to release ? 

A. Mrs. Kennon, I have remarked before,I don’t remember of 
seeing or hearing from in the case before. Dr. Peter or George Peter 
represented her. 

Q. Did Dr. Peter, or either of the Peters, direct you in writing to 
release the property ? 
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A. No, sir. 
Q. Did they ever direct you verbally to release the property ? 
A. They did not. 
198 Q. Did you then release it without consulting them ? 

A. I released it from the affidavits presented to me, that it 
was a forgery, and from the statement of Dr. Peter, that he was so 
well satisfied of it that he was was willing to pay Mrs. Kennon the 
money himeelf. 

Q. Is this Dr. Peter the one who appeared as her attorney and was 
empowered to act for her? 

A. Dr. Peter was the doctor and George Peter was the lawyer. 

(). Peter, the lawyer, acted as her counsel and acted with you in the 
matter? 

A. Not as to the release. No, he did not appear in the case until 
after he ordered the advertising. 

(). Then Peter, the lawyer, did intervene in the case ? 

A. Yes,sir. 

(. Did you know the payee of this note, John F. Hall ? 

A. I never saw nor heard of him. 

Q. How did you know that was his signature on the back of it? 

A. I don’t pretend to know everybody’s signature. 

199 Q. Did Dudley tell you it was his signature ? 

A. Mr. Dudley presented the case, like any other broker 

would present a case, and got the money. 

(). ‘= much money did you pay Dudley ? 

A. I don’t remember; all that was coming to him after the ex- 
penses, taxes, commissions, and I think the fee to Woodward. 

(y. Did you ever see any affidavit made by Callan as to where he 
found Jenifer when he took the acknowledgment ? 


(Mr. Jones: Objected to.) 


A. No, sir; I do not remember. 

Q. Did he tell you in what house and on what street he found 
Jenifer when Jenifer executed the note and deed of trust ? 

A. I do not remember. 

Q. Did you ever ask him ? 

A. I do not remember that even. 


(Mr. Jones: All conversations between tlie witness and Callan ob- 
jected to.) 


Q. Did you change your mind in regard to the character of the 

note and deed of trust from statements made to you by Callan ? 
A. Principally so. 
200 Q. Did Callan show you any statement made in writing as 
to what he would swear to in the trial of this case ? 

A. I don’t remember now. 

Q. Did Callan tell you that a man by the name of Hall took him 
in a carriage to a house and street at the time he went out and took 
the acknowledgment of this deed of trust ? 


(Mr. Jones: All conversations between the witness and Callan ob- 
jected to.) 
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A. I do not remember. 

Q. What did Callan tell you in regard to the character of this note 
and deed of trust ? 

A. That he was present; knew Jenifer, and had known him for 
many years, and witnessed his signature. 

Q. He didn’t tell you the house and street where he found Jenifer? 

A. Not that I remember just the facts in the case. 

Q. This conversation with Callan was afterthedeed of release was 
made by you? 

A. Yes, sir. 

Q. Did you ever request Dannenhower or any one else to 
201 ~=—sreturn ot cancel this deed of release ? 

A. As I remarked before, I don’t remember whether I did 
positively, knowing that my cotrustee had refused to sign it. 

Q. Did Mrs. Kennon or either of the Peters request you to recall 
that deed of release ? 

A. No, sir; not that I remember. They looked upon it in the 
same light. . 3 

Q. Have you made a careful search for the deed of trust? 

A. Don’t know where to look. I thought Mr. Cissell had it, and 
so wrote on the back of that paper, and was about to send it to him, 
when I saw Mr. Darneille at the office, and he told me it was not 
worth while to send that to him, because he hadn’t it. 

Q. When you advertised and sold this property to Steward who 
directed you to advertise and sell it? 

A. There is the direction (referring to Exhibit R. P. D. No. 3). 


(Mr. Wiswatt: That is when you sold to Cissell ? 
Mr. Jones: No, sir; that is to Steward, in 1881, you remember.) 


Q. Then you had only one direction for both sales? 
202 A. Mr. Darneille brought the other to me, but I don’t know 
where it is. 

(). Who directed you to sell when you sold to Steward ? 

A. That is the direction (referring to Exhibit R. P. D. No. 3). 

Q. haa who directed you to advertise and sell when you sold to 
Cissell ? 

A. The paper was brought to me, I think, by Mr. Darneille from 
whoever it was that directed the sale; I don’t remember. 

Q. You had one paper and Mr. Darneille had the other? 

A. He kept both. I have never seen them since 1881 that I 
know of. 

«. Then you don’t know who directed you to sell to Cissell ? 

A. No. 


(Mr. Jones: There was no second direction ; didn’t need any. 

Witness: All I remember just now about it. 

Mr. Jones: Do you recollect any second direction ? 

Witness: Strikes me there was a second direction, but I do not 
know or remember who made it or where it is. Mr. Darneille may 
have the paper.) 
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Q. Can you tell the first time that you spoke to Mr. Callan, 
the notary, in regard to the genuineness of this note and deed 
of trust? 

A. No, sir; I cannot remember. 

Q. Remember the second time ? 

A. No, sir; can’t remember any time. 

(. Can you remember the last time? 

A. If | can’t remember any time I can’t remember the first nor 
the last. 

(. Was it before you sold to Steward that you talked with Callan ? 

A. I think my answer Is sufficient. 

(). Was it between the time you sold to Steward and the time you 
sold to Cissell ? 

A. Can’t remember. 

(). What is your best recollection ? 

A. Can’t remember the time at all. 

(). What was done with the money that you realized from the sale 
to Cissell ? 

A. The note was presented as cancelled. There it is (referring to 
Exhibit R. P. D. No. —). This note was presented for cancellation, 
or at least there were the endorsements on the back of cancellation. 

The money was not presented to me at all. 
204 (). No money paid to you ? 
A. No, sIr. 

(). Paid to Mr. Darneille ‘ 

A. I don’t know who it was paid to; I know this note was pre- 
sented. 

(Mr. Jones: Whose writing is that on there ? 

Witness: My writing.) 


Q. Is that the way you do business—put endorsements on the back 
without knowing whether it is paid or not; do you know of your 
own knowledge that this whole amount here was paid by Mr. Cissell? 

A. I do not remember about it at all; when a man brings me a 
note cancelled or to make endorsement on the back as to how much 
‘ancelled I am sure to do so. 

Q. What I asked you was if you know of your own knowledge that 
Cissell ever paid a dollar? 

A. I don’t know anything about that; I never saw a dollar of it 
paid. 

Q. Do you know of vour own knowledge that Mrs. Kennon ever 
got a dollar of it or not? 

A. I[don’trememberanything atall about who got the money. 
205 Q. Who brought that note to you to put that endorsement 
on there? 

A. I could not tell you. 

(). Do you know whose handwriting that is on there ? 

A. I do in peace! That is my handwriting (referring to endorse- 
ment on the back of Exhibit R. P. D. No. —). 

(). You can't tell who brought that rnoté to you to put that en- 
dorsement on there? 
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A. I presume the notary did when the deed was made to Cissell. 
Q. Did Darneille bring it to vou ? 

A. I think it likely. 

Q. Might not the money have been paid to Darneille? 

I don’t know anything about it; might have been; I don’t 


know. 
Q. You say you don’t know that Mrs. Kennon ever received a 


dollar. Have you conversed with her on the subject? 
A. I never had one word of conversation with her upon the sub- 


ject one way or the other. 
(Mr. WiswaLc: It is no use to ask you any more questions.) 
(Q). Can you give any intelligent explanation why this note 
206 and deed of trust were allowed to stand for more than six 
years before any attempt was made to make the money out 
of the property ? 
A. I cannot tell vou. 
(Mr. Jones: You were not the holder of the note ? 
Witness: No; I was not interested in it.) 
Q. Were you quite often during the interval of five or six years 
spoken to about making the money out of this property ? 
A. No. 
Q. You had the abstract of title to the property ? 
(Mr. Jones: Objected to.) 
A. No, sir; I gave it to Dr. Peter with the note. 
(). Did vou ever converse with Mr. Dudley about the genuine- 
ness of this note and deed of trust? 


Mr. Jones: Objected to.) 


A. No, sir; not that I remember. 

(). Did you know of your own knowledge that the office of H. H. 
Dudley that you speak of and that of Mr. Callan, the notary, were 
in the same room ? 

(Mr. Jones: Objected to.) 


A. I did not know. 


e@ 


Redirect by Mr. Jones: 


207 Q. When did you first hear from anybody that this par- 
ticular deed of trust and note were probably forgeries ? 

A. As well as I remember, about the tine when Dr. Peter called 
for the interest. 

Q. Now, do you know of his calling for the interest at all? 

A. I think so; my mind is is very much wandering about this 
whole thing, because of the effect that it was considered a forgery 
about that time. 

Q. Did vou ever hear of this thing being a forgery until about 
the time you were called upon to execute this release ? 

A. I heard before that time. 

Q. How long before ? 
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A. I could not tell you, because I am uncertain as to what time 
Dr. Peter wanted the interest. 

Q. Do you know who it was — said it was a forgery before that 
time? 

A. I do not; I think it was all connected with the forgeries that 
were made about that time by Brookes and Stewart, two negroes. 

(. There was no attempt, however, made to convince you that it 

was a forgery until about the time of this release, was there? 
208 A. I cannot tell you; I can’t remember so far back about 
those things. 

Q. Do you remember that it was told to you that it was a forgery 
before Jenifer’s death, when you first heard of Jenifer’s death ? 

A. I do not remember. 

Q. Do you remember when you first heard of Jenifer’s death ? 

A. I do not. 

Q. In regard to the second direction to sell, are you sure there was 
any second direction given to sell, in writing? 

A. I think there was. 

Q. I asked if you were sure? 

A. I don’t think I would have been party to making sale unless 
there was. 

Q. That is the only reason why you think there was a second 
direction ? 

A. That is the main reason why I think so. Mr. Darneille will 
remember more than I can possibly tell about it. I was busy about 
other matters, and having a cotrustee, I supposed he would look 
after it. 

Q. After you signed that deed of release, however, did you 
209. + make sufficient inquiries as to satisfy vou that it was not a 
forgery ? 

A. I found that out after I signed the release, and before we were 
directed to make the second sale. 

Q. No proof, however, was ever made to you that it was a forgery, 
was there? 

A. Nobody undertook to prove that it was a forgery. 


-Recross by Mr. WIswa.t: 


Q. Do you remember that you co-versed with any person other 
than (Nick) Callan ? 


STENOGRAPHER: It is Nick now, is it ? 

Mr. WiswaL_: Yes, Nick—old Nick. 

EXAMINER: His nawe is not Nick; the name of his father was 
Nicholas Callan. 

Mr. WiswaLt_: No, I know it is Nick; I think I know Nick Cal- 
lan ; between the two sales in regard to the genuineness of this note 
and deed of trust, do you remember ? 


A. I do not remember conversing with anybody else except this 
young Callan; I do not know his first name—the notary in the case. 


(Adjourned until notice.) 


i 
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910-211 Monpay, March 12, 1883. 
Met pursuant to notice. 
Owing to the absence of the witness, James N. Callan, adjourned 
to to-morrow, Tuesday, in order to procure his attendance. 
JNO. CRUIKSHANK, 
Examiner. 


Tvespay, March 13, 1883. 


Met pursuant to notice. 
The witness, James N. Callan, not having appeared, adjourned to 


Wednesday. 
JNO. CRUIKSHANK, 
Examiner. 


WepNeEsDAY, March 14, 1883. 
Met and adjourned until the witness Callan should be produced. 
JNO. CRUIKSHANK, 
| Examiner. 


212 Fripay, March 16, 1883.—3 -c’k p. m. 


Met pursuant to adjournment. 
Present : Solicitors for respective parties; also the examiner, and 
James N. Callan recalled. | 


Direct examination by Mr. Jongs: 


(). Look at this deed of trust, about which you were examined be- 
fore, and which has been found among the papers of Mr. Dodge, and 
tell us what you know about it. 


(Said deed of trust shown the witness, and filed herewith in evi- 
dence and marked Exhibit J. N. C. No. —.) 


A. This paper is the one referred to in my previous testimony as 
the deed of trust acknowledged before me by Thomas Jenifer on the 
8th day of July, 1875; I identify it by the fact that on the first line 
the word “eighth” is in my handwriting; on the seventh line of the 
first page “ R. P. Dodge and P. A.” are in my handwriting; on the 

last page “ Thoinas Jenifer,” his mark, are in my handwriting; 

113 also the three signatures of James N. Callan; and that ismy 
notarial seal. 

Q. Is that the paper that Thomas Jenifer executed and ac- 

knowledged before you, as referred to in your preceding testimony ? 

A. Yes; that is the paper, sir. 


Cross-examination by Mr. WIswa.LL: 


Q. Will you now swear positively that all your story about Jenifer 
making his mark to this paper is not an entire fabrication ? 

A. I have not told any story; I told the facts. 

Q. I repeat the question. Will you now swear positively that all 
the facts that you have related about Jenifer making his mark to 
this paper is not an entire fabrication ? 

A. Not to my knowledge. 
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Q. Then can you give any sensible reason why you are enabled 
to recall so many other circumstances with such particularity, and 
yet cannot tell the house, nor the number, nor the street where Jenifer 
made his mark to this paper” 


| 214 (Mr. Jones: Question objected to because that matter has 
| been gone into before.) 


A. I can only say that it was my business to see that the “~ 
was executed properly, and not my business to know where Mr. 
Jenifer lived, I having gone there in a carriage with other parties. 

Q. Did you tell John H. Steward at any time after he bid off the 
property at auction and withdrew his deposit that you found Jenifer 
at Dutch’s house, on Samson street, and that you held Jenifer up in 
your arms in the bed when he made his mark ? 

A. I never told John H. Steward where I found Jenifer, nor that 
I held him up when he made his mark. 

Q. In your memorandum to Mr. Jones to draw your affidavit, did 
you say one word about Hall taking you to Jenifer, or the house, or 
the street, or the lot where he made his mark ? 


(Mr. Jones: Objected to because it is not proper cross-examination 

of the testimony being taken to-day. The witnesss was thoroughly 

examined and cross-examined, and has now been recalled 

215 = only as toacertain instrument, and all cross-examination ex- 
cept upon that he has given to-day in chief is objected to.) 


t 


A. I don’t now recollect what the memorandum was. 

Q. Did you not think it quite as material to the defence that you 
should state the facts mentioned in the foregoing question as to pa- 
rade with such particularity the delight Jenifer experienced when 
he realized that he was honored with a call by the nephew of his 
uncle, bis old and esteemed friend ? 


(Mr Jones: Objected to as nonsense.) 


A. Tam not one of the defendants in this case and have no inter- 
est in it. 

Q. How came you to make that affidavit at all, and did you read 
it over before signing it: and did you know Jenifer when he was 
living on his O-street property ? 


(Mr. Jones: Question objected to because it is multifarious.) 


| A. I think I have known Jenifer for thirty-five years, as I have 

already stated. The affidavit was made in my own defence, 

| 216 = having been attacked by the bill of complaint in this-case. I 
have no recollection of reading it over. 

Q. Was not your recollection of the fact that your name, as notary 
public, was appended to this and all the circumstances connected 
with it often refreshed from the time the first interest became due, 
January 11, 1876, all along from time to time during the next seven 
years—that is, from January 11, 1876, to from January 11, 1883; 
and was not your attention particularly called to this case during the 
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pendency of equity cause No. 5832, of Saunders vs. Darneille, filed 
October 12, 1877, and decided September 13, 1878? 


(Mr. Jones: Objected to for the same reason.) 


A. I have no reeollection of my attention ever being called to this 
case more than once previous to the sale to Jobn H. Steward. 

Q. Did you say one word to either Peter or the defendants, Mrs. 
Kennon, Dodge, Darneille, Cissell, Steward, or Mr. Jones, or anybody 
else, about one Hall taking you to Jenifer’s for his mark ? 

A. I think I spoke to Mr Peter once about my knowing Mr. Jenifer. 

I have never seen nor spoken to Mrs. Kennon; I don’t 
217 know the lady. It is more than probable that I have con- 

versed with Mr. Dodge, Mr. Darneille, and Mr. Jones. Mr. 
Cissell I don’t know; and I think | have spoken to Mr. Steward. 

(. Can you tell why Mr. Jones left it out of your affidavit? 

A. I know nothing with regard to Mr. Jones’ business, except as 
I have testified to already. 

(). Now your recollection is refreshed by another inspection of 
this paper, and you have had time to think over the matter. Are you 
willing to swear positively that the words “Thomas Jenifer his mark,” 
in both instances, or either of them, was written in Jenifer’s presence, 
and that you wrote them; and did you know that Jenifer could 
neither read nor write before you went to his house? 

A. The name of Thomas Jenifer in this deed is written in one 
place by me, as I testified a few minutes ago. I don’t know when 
nor where it was written. I don’t know whether I knew Jenifer 
could not read or write or not until I saw him make his mark. 

Q. Where did you do your notary work from July 8, 1875, to 

August 14, 1875, and was H. H. Dudley’s desk, August 14, 
218 1875, in — room, 624 Louisiana avenue, and about twelve feet 
from yours? 

A. I did my notarial business wherever required; I frequently 
used the desk of my brother in that office, 624 Louisiana avenue, 
with Gen’l Carrington and some others. 

(. Look at this paper (filed as an exhibit), your deposition, pur- 
—— to be taken before Examiner Cruikshank, in equity cause 
No. 5832, for the defendants, and state if tha?is your signature. 


(Mr. Jones: Objected to as not pertinent or responsive to the ex- 
amination-in-chief.) 


A. (Examining deposition.) I think I can call this testimony to 
recollection. I knew these parties very well. I believe I testified 
in that case. Yes, 1 would pass that fur my signature. 

Q. Did vou swear, in giving that deposition, that your place of 
business was, in August 14, 1875, at 624 Louisiana avenue, and that 
your desk was about twelve feet from H. H. Dudley’s? 


(Mr. Jones: Objected to, because the deposition speaks for itself. 
You cannot make him repeat all that deposition here. I object to 
his repeating here anything in that deposition.) 


219 A I don’t recollect what I swore to at that time. 
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Q. Did you ever see H. H. Dudley write ? 
(Mr. Jones: Objected to.) 


A. I don’t recollect whether I ever did or not. 
Q. Look at that signature of Dudley’s to his deposition shown 
you in the same case, and state if that is his signature. 


(Mr. Jones: Objected to as not material or relevant to this case, 
and because the witness has not shown himself to be familiar with 
Dudley’s signature.) 


A. Iam not an expert in handwriting. I don’t know whether it 
is his signature or not. 

Q. Give us your best belief in the matter. 

A. I can’t say; Lam not an expert. If I did know it and if I 
was an expert | would not be able now to tell. 


(Examiner CrUIKSHANK: I have certified to that signature and I 
do not desire to have testimony taken impeaching it.) 


Mr. Wiswatt: Mr. Jones, will you please let me see the note ? 
Mr. Jones hands note to Mr. Wiswall. 
220 Q. Will you swear positively that H. H. Dudley did not 
write on the back of this note “Jno. T. Hall?” 

A. I knew nothing of the endorsement on the note at all. 

Q. Did you see H. H. Dudley write Jno. T. Hall on the back of 
this note? 

A. No, sir; I did not. 

Q. Didn’t Charles Stewart give Dudley a memorandum of this lot 
and square and name of Jenifer, and did not Dudley thereupon there 
draw these papers and give them to you to do your writing on them 
in your office ? 

A. I didn’t see Mr. Charles Stewart in connection with the case, 
and didn’t know Mr. Dudley in connection with the case. 

Q. Did you see Charles Stewart in your office on July 8, 1875, or 
soon thereafter ? 

A. I did not have any office in July, 1875. 


Examiner takes said promissory note, which is lying at his elbow, 
and hands it back to Mr. Jones. 


Mr. Wiswa.L.: I am not through with that note. 
Mr. Jones: Well, you have had it long enough to be through with 
it, and you have got through asking the witness about it. 
221 Mr. Wiswall, solicitor for complainant-, calls for the pro- 
duction of the said note. 

Mr. Jones, solicitor for the defendants, declines to produce the note 
again on the ground that the examination has been complete and 
thorough in regard to it, and requests the solicitor for the complain- 
ant- to go on and finish his cross-examination of this witness. 


Q. Then what you swore to in that deposition—I will turn to it, 
so there shall not be any mistake about the language—look at that 
same deposition of yours in equity cause “No. 5832 and see if you 
did not use this language: “ Their first business was with Mr. Dud- 
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ley, whose desk was next to mine,” and did you not say, in answer 
_to the next question but one, “About twelve feet apart?” 


(Mr. Jones: Objected to on the ground that the deposition speaks 
for itself.) 


Witness: (Examining said deposition.) What was the time of 
that ? 
Mr. WIswaL_: August, 1875. 


A. (Witness throwing deposition aside.) I said July, not August. 
I never testified to having desk room there in July, 1875; I 
222 ~—s hhad_ no office in July, 1875. 

Q. Did you testify in that deposition—did you use this 
language: “I don’t recollect; their first business was with Mr. Dud- 
lev, whose desk was next to mine?” 

A. If I did it is a matter of record in the court-house and can be 
referred to. 

(). Did you also use this language, “About twelve feet apart?” 

A. I have no recollection. The depositions will speak for itself. 
You can’t falsify the records here by having me testify now. 

Q. I show you a deed filed as an exhibit in equity cause No. 5832; 
state if your name appears there three times. 

A. My signature appears there twice, as witness and notary both. 

Q. Don’t it appear three times? 

A. My name appears in the body of the acknowledgement and 
that is my writing. 

(). Did Jenifer nake his mark to the deed or to the note first? 

A. I have no recollection which first. 

Q. Who paid you for your services on that occasion in the present 
case ? 

A. I don’t recollect. 

Q. When and where did you fill up that acknowledgment? 
223 A. I can’t tell you, for it is not filled up by me. 

Q. When did you impress your seal on this acknowledg- 
ment? 

A. That I don’t recollect. 

(. Nor where? 

A. No. 

Q. When did you write James N. Callan? 

A. I can’t tell you; I don’t recollect anything connected with the 
signatures ; I know they are mine. 

Q. When did you write “ witness, James N. Callan ?” 

A. I can’t tell you when nor where. 

Q. Do you swear positively that the word- “ Thomas Jenifer, his 
mark,” is in your handwriting ? 

A. Yes, sir. You must remember that I wrote that without any 
desk to write on and I didn’t write so well. 

Q. Did you write Thomas Jenifer, his mark, at the bedside of 
Jenifer? 

A. I don’t recollect. 
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(). State particularly what writing you did at Jenifer’- and what 
part vou did after being there on this deed in this case ’ 

224 A. I don’t recollect what I did there nor what writing I 

did when I came back nor what writing [ did in any place. 

(y. State if vou wrote Thomas Jenifer, his mark, on this paper 
with the same pen and ink that you wrote James N. Callan, signed, 
sealed, and delivered in the presence of. 

A. That T don’t know. 

(). Was Mr. Hall present when you wrote “ Thomas Jenifer, his 
mark?” 

A. [ have already testified he was present. 

Mr. Wiswarn: | won't ask vou any more questions. 

Mr. WiswaLi: Mr..Jones, will wu let me see the note mentioned in 
this case, in order that | may ask Mr. Callan some questions in regard 
to the signature of John T. Hall” 

Mr. Jones: | will not, because you have gone over the matter so 
many times that I think you have got enough. 


JAMES N. CALLAN. 
Sworn to and subseribed before me this 16th day of March, 1883. 
JNO. CRUIKSHANK, 
Lvaminer in Chancery. 
225 Exninit R. P. D. No.1. J. C., Ex. 


Folio 3S0. 
WASHINGTON CITY. 


Thomas Jenifer to the District of Columbia, Dr. 
For Tax on Real Estate for the Year Ending June ov, 1S75. 


Total tax, 83.00 per S100, assessed valuation. 


Square. 9 Value of Value of Tetal as- Amount of 
let, impr’s. sessed value. tux. 
~ (¥s 
ATE J a - Ss. O48 S400) Ss. 448 
..<... a 
een eee Oe eee Roe rte a eee to 44 
Less abatement of one per cent. per month to Noy. ist, 1874 > 8S 


Ada penalty of one per cent., Nov. 1, 1874, and one per cent, 
on the first day of each sueceeding month—advertising, 


EE et as ROO SCR Man eER ape SUE COME Ne Par ak aes 1 


$80 58 
Received pavment, 
| Colleetor’s Seal. Paid Jun- 30, 1875. 
JOHN F. COOK, Collector, 
By MERCHANT. 
Jun- 30, 1875. Paid. 
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226 Rn. P. D. No. 2. 


No. —. Wasainetox, D. C., July 8th, 1875. 
Two years after date I promise to pay to John T. Hall, or order, 
the sum of one thousand + 55 dollars, for value received, with ten 
per cent. interest until paid, pavable semi-annually. 
$1 000.00, 
his 
THOMAS x JENIFER. 
mark. 
Witness : 
JAS. N. CALLAN. 
[| Written on side:] Secured by deed of trust duly stamped. 


[ sndorsed + (Reverse.) Exhibit No.1. J. N.C. 


Note & nterett... .ccenecinedsniece«ncanneedhunence-cnme ne 
Net proceeds of sule of May TU a. occu = wien cs’ Geiesiiesnienenna 1,412 59 
i et css ceteniie wane soe 


Exhibit R. P. D. No. 2. 
JOHN T. HALL. 


297 kx. R. P. D. No. 3. 
Order of (s00. Pr fers to Sell. 


Messrs. Rob’t P. Dodge & P. A. Darneille, trustees. 

GENTLEMEN: As attorney for Mrs. B. W. Kennon, I hereby re- 
quest you to advertise the property of Jenifer under the deed of 
trust made to secure a note for one thousand dollars, which note 
she holds. 


July 6th, ’S1. 
GEO. PETER. 


228 Exuipbir R. P. D. No. 4. 


Wasuineton, D. C., May Sist, 1882. 


Lot H, Wilson & Collins’ sub. in Sq. 367, in ae. with R. P. Dodge & 
P. A. Darneille, trustees, &e. 


(Deed July Sth, 1875, liber 787, folio 439.) 
| Cr, 


May 19, 1882.—By purchase-money (Sam'l 8. Cissel, pur- 
I. n nsis ne cn entiteeintnenews eumeeuni nie eee 


Dr. 
By trustees’ commissions, 0 % ~-.------ $85 00 
Voucher 1—By auct’'r & adv't sale, July 
20, 1881] (not consummated, thro’ fault 
of Jenifer’s representative) .... -..----- 49 67 
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By auct. & adv’t sale, May 29th, 1882, auct. 


fee by agreement made at__---------- $10 00 26 21 
56 06 30 83 
Voucher 2—By taxes due on property---- 7 09 
63 15 
ITI sc ssi eines an dibibaiidasaimeehedd incite 32 55 
—— 95 70 
— 287 41 
Nett amount for distribution.....--.-.---------------- $1,412 59 
Distribution. 
Debt—note of Thomas Jenifer, dated July 8th, 1875, at 2 
pe es $1,000 
6 y’rs .__.600 Interest (@ 10 % from date to May 
10 mo’s_-.. 83 2344 29th, 1882, 6 y’rs, 10-mo’s, 21 689 163 
#3 of mo-. 5 834 ID icininrmneinnabionnmbliiaiarescs 
BI inscases:shcneecinsneamegeasineiansncsenincitcien aaniiinediiiiasiineantie $1,689 16% 
Apply above nett am’t to same..-.----.--.-..------ 1,412 59 
IIE sien cenensien-snlenonser iesienametenennnanninattneipiaiiiea linea $276 57 


For which estate of Thomas Jenifer is liable. 


Above nett am’t of $1,412.59 is credited upon the back of said 
note as of May 29th, 1882, day of sale. 


229 Newspaper Adv't of Sale. 
Thomas Dowling, auctioneer. 


Trustees’ sale of improved property on the south side of O street, be- 
tween Ninth and Tenth streets, north west. 


By virtue of a deed of trust bearing date July 8th, 1875, and re- 
corded in liber 787, folio 439, one of the land records for Washing- 
ton county, District of Columbia, the undersigned trustees will sell, 
on Monday, May twenty-ninth, 1882, at half-past four o’clock p. m., 
in front of the premises, the following property: Lot H of Wilson 
& Callan’s subdivision of square 367, having a front of 23 feet 9 
inches by a depth of 115 feet to a 15-foot alley, together with the 
fg cnn 

Terms: One-third cash; residue in two equal payments at six 
and twelve months, with notes bearing interest at six per cent. per 
annum until paid, and secured by a deed of trust on the property 
suld. All conveyancing at purchaser’s cost. $100 deposited at the 
time of sale. 

ROB'T P. DODGE, 
P. A. DARNEILLE, 
m16-dts Trustees. 
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230 ( Voucher 1.) 
Pook —, folio 286. 
Wasuinetroyx, D. C., 29th May, 1882. 

Account sales of real estate sold for account of Dodge & Darneille, 

trustees, by Thomas Dowling, genera! auctioneer, southwest cor. 

Pa. Ave. and 11th St. 

Prompt attention given to the sale of real estate, bonds, stocks, 
works of art, libraries, furniture, horses, carriages, &c., Ke. 

Agreeable to the annexed advertisement the property therein de- 
scribed was sold to Mr. Samuel S. Cissell for $1,700.00. 


Charges: 

SOG ccciictnccoeesteeealn 10 00 
“ Eve Star SB. F. CO. wccninnnsenstacis 16 21 
July 20th, 1881, “ charges in previous sale .-..-.------- 49 67 
$75 88 

dist May, ’82. 

Settled. ; 
THOMAS DOWLING. 
231 Exurpit R. P. D. No. 5. 


Recorder's Receipt for Deed of Trust. 


ceturn this when you call or send for your deed in one month 
from date. 


Deed — trust. ‘Thomas Jenifer to Dodge & Darneille. 


District oF COLUMBIA, 
OFFICE OF THE RecorDER or Deeps. 
Received for record July 10th, 1875; fee paid, $2. 
Ss. WOLF, Recorder. 
GEO. F. SCHAYER, Deputy. 


Delivered to R. P. Dodge, Feb’y 12, 1878. 
[Endorsed :] Exhibit J. N.C. Exhibit R. P. D. No. 5. 


232 Deed of Trust. 


This indenture, made this eighth day of July, in the year of our 
Lord one thousand eight hundred and seventy-five, between Thomas 
Jenifer, of the city of Washington, District of Columbia, of the first 
part, and R. P. Dodge & P. A. Darneille, of the same place, of the 
second part,—: 

Whereas the said Thomas Jenifer is justly indebted unto John T. 
Hall in the sum of one thousand (1,000) dollars, for which amount 
he holds the said Thomas Jenifer’s note, bearing even date with these 
presents and payable two years after date, with interest at ten per 
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cent. per annum until paid, payable semi-antually; and whereas the 
said parties of the first part being desirous to secure the full and 
punctual payment of said note, and all interest, costs, and charges 
that may accrue thereon, according to the true intent and meaning 
of the same, hereby exccutes these presents: Now, therefore, this in- 
denture witnesseth that the said part- of the first part, for and in 
consideration of the premises aforesaid, and, further, the sum of one 
dollar in lawful money of the United States to him in hand paid by 
the said partfies| of the second part, at and before the sealing and 
delivery of these presents, the receipt whereof is hereby acknowledged, 
ha- granted, bargained, sold, allened, enfeotfed, released, and con- 
veyed, and do by these presents grant, bargain, sell, alien, enteoff, 
release, and convey, unto the said parties of the second part, their 
heirs and assigns, all that certain piece er parcel of ground situate, 
lying, and being in the city of Washington, Distriet of Columbia, and 
described as being all of lot lettered “ IL” of Wilson and Callan’s sub- 
division of lots in squre numbered three hundred and sixty- 
239 seven (367) as the same is recorded in the oftice of the surveyor 
of the city of Washington, together with all the improvements, 
ways, easements, rights, privileges, and appurtenances to the same 
belonging, or in anywise appertaining, and all the estate, right, 
title, interest, and claim, either at law or in equity, or otherwise 
however, of the said party of the first part of, in, to, or out of the said 
described real estate and premises; to have and hold the said de- 
scribed real estate and premises and appurtenances unto and to 
the use of the said parties of the second part, their heirs and as- 
signs, In and upon the trusts, nevertheless, hereinafter mentioned and 
declared—that is, in trust to permit the said Thomas Jeniter, his heirs 
or USSIGLs, to use and OCCUPY the said deseribed pretitses, and the 
rents, issues, and profits thereof to take, have,and apply to and fer 
his and their sole use and benefit until default be made in the pay- 
ment of said note or interest or any proper cost, charge, commission, 
half-commission, or expense in and about the same. 

And upon the full payment of all of said note and the interest 
thereon and all other proper costs, charges, commissions, half-com- 
missions, and expenses at any time before the sale hereinafter pro- 
vided for release and reconvey the said described premises unto the 
said Thomas Jenifer, his heirs or assigns, [at] his or their cost. 

And upon this further trust, that upon detault being made in the 
payment of the said note or any instalment of interest or any proper 
cost, charge, commission, half-commission, or expense in and about 
the same, then and at any time thereafter to sell the said described 
real estate and premises at public auction upon such terms and con- 
ditions, and at such time and place, and after such previous public 
advertisement as the said parties of the second part, or the survivor 
or his heirs or the trustee acting in the execution of this trust, shall 
deem advantageous and proper; and to convey the same in fee- 
simple to and at the cost of the purchaser or, purchasers thereof, who 
shall not be required to see to the application of the purchase-money ; 
and of the proceeds of said sale or sales first to pay all proper costs, 
charges, and expenses, and to retain as compensation a commission 
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of five per cent. on the amount of the said sale or sales; secondly, to 
pay whatever may then remain unpaid of the said note and the i in- 
terest thereon, whether the same shall be due or not; and, lastly, to 
pay the remainder, if any, to said Thomas Jenifer, his executors, ad- 
ministrators, and assigns. 

And thesaid Thomas Jenifer does hereby agree at [his ]own cost, dur- 
ing all the time wherein any part of the’ matter hereby secured shall 
be. unpaid or unsettled, to pay all taxes and assessments on said 
premises when due, and to keep the said improvements insured 
against fire in the name and to the satifaction of said parties of the 
second part, who shall pay whatever may be received therefrom to 
the pavymentof the matter hereby see ‘ured, whether due or not; and 

that upon any fault or neglect to so pay said taxes and assess- 
254 ments or to so insure any party secured hereby may pay satd 

taxes and assessments or may have said improvements in- 
sured, and the expense thereof shall be a charge hereby secured, and 
bear like interest as the matter secured. 

In testimony whereof the said party of the first part has hereunto 


set his hand and seal on the d: av and vear first hereinbetore written 
hi 


THOMAS x JENIFER. ere 


mark. 


No wife. 


Signed, sealed, and delivered in the presence of— 
JAMES N. CALLAN, 


“Until paid ” interlined [on] Ist page. 


District oF COLUMBIA, ae 
, ° ° . P SS . 
County of Washington, } 


I, James Nich’s Cailan, a notary public in and for the said county, 
in said District, do hereby certify that Thomas Jenifer, party toa 
certain deed bearing date on the eighth di ay of July, A. D. 1875, and 
hereto annexed, personally ap speared before me in the county, the 


said Thomas Jenifer being personally well known to me to be the 


person who executed the said deed, and acknowledged the same to 
be his act and deed. 
Given under my hand and my notarial seal this eighth day of July, 
A. D. 1875. 
[NOTARIAL SEAL. | JAMES NICH’S CALLAN, 
Notary Public. 


235 | Endorsed:] (Copy.) Thomas Jenifer to Robert P. Dodge 

and P. A. Darneille. Received for record on the 10 day of 
July, A. D. 1875, at 11.50 o'clock a. m., and reeorded in liber No. 
787, folio 439, one of the land records for Washington county, in the 
District of Columbia, and examined by 8. Wolf, recorder. 
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236 (¢ ‘Oj rv.) 


In the Supreme Court of the District of Columbia, Ho'ding a 
Special ‘Verm. 


District oF CoLuMBIA,! wy 
ry ° ‘ F To il ut: 
Washington County. | 


The United States of America to all io whom these presents shall 
come, Greeting : 

Know ye that the last will and testament of Thomas Jenifer, late 
of the District of Columbia, deceased, hath in due form of law been 
exhibited, proved, and recorded in the oftice of the register of wills 
for Washington county, aforesaid, a copy of which is to these pres- 
ents annexed, and that administration of all the goods, chattels, 
and credits of the said Thomas Jenifer, deceased, is hereby granted 
and committed unto Anthony Dutch, the executor, by the said will 
appointed. 

Witness Arthur MacArthur, Esquire, justice of the supreme court 
of the District of Columbia, this 27th day of April, in the year of our 
Lord one thousand eight hundred and seventy-eight, and of the 
Independence of the United States the 102nd. 

. [Seal 8. C. D. C.] 

Test: A. WEBSTER 
Register of Wills. 


I do solemnly swear that I will well and truly admister the goods, 
chattels, and personal estate of Thomas Jenifer, late of Washington 
county, in the District of Columbia, deceased, to the best of my 
knowledge, according to law, and give a just account of my ad- 
ministration when thereto I shall be lawfully called. So help me 
God. 


ANTHONY DUTCH. 


Sworn and subseribed before me this 27th day of April, A. D. 
1878. 
‘Test: A. WEBSTER, 
Register of Wille. 


937 Will of Thomas Jenifer. 


[, Thomas Jenifer, of the city of Washington, in the District of 
Columbia, being of sound and disposing mind & memory, do make, 
publish, and deciare this to be my last will and testament, hereby 
revoking and making null and void all former last wills and testa- 
ments and writings in the nature of last wills and testaments by me 
heretofore made. ‘ 

My will is: 

First. That my funeral charges and just debts shall be paid by my 
exccutor, hereinafter named, and he may collect therefor the rents, 
profits, & income of my real estate, or any personal property I may 
leave may be used therefor. ‘ 
Second. I order and direct that all the real estate I am seized and 
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of at the time of my decease shall be kept & remain un- 
disposed of & undivided and unencumbered for the term of two 
years from and after my decease. 

Third. I give, devise, and bequeath to Anthony Dutch, of said 

pier his heirs and assigns, the sum of eleven hun- 
238 dred dollars, to be paid to him by my executor, hereinafter 

named, in three yearsafter my decease; to have and to hold 
the same to him, his heirs, executors, and administrators, to his & 
their use and behoof forever. 

Fourth. All the residue of my estate & property not required for 
the foregoing debts, changes, & expenses & sum mentianed in para- 
graph No. 3 I give, devise, ueath, and dispose of as follows: I 
give, devise, & bequeath to Henry Dutch, Harriett Nance, wife of 
Simon Nance; Maria Johnson, John Fletcher, Vincen Devol, & Kitty 
Harper, wife of William Harper; Becca Swales, & Maria Redics, 
share and share alike—that is, an equal share to each—of what re- 
mains of my property after paying my debts and sum of eleven 
hundred pw A to said Anthony Dutch, to be paid in two years 
after my decease by my executor hereinafter named; to have and 
to hold to them severally, & their heirs, executors, & administrators, 
to them & their use severally forever. 

And I do appoint and nominate the said Anthony Dutch 

239 to be the sole executor of this my last will and testament, 

and I order and direct said Anthony Dutch to collect the 

rents, profits, & income of my real estate and theretrom pay all taxes, 

insurance, & repairs on my real estate after my decease, and to pay 
any balance to Mary Dutch, her heirs & assigns. 

In testimony whereof I, the said Thomas Jenifer, have hereunto 
subscribed my name and affixed my seal this first day of March, A. 
D. 1878. 


his 
THOMAS x JENIFER. [1.5] 


mark. 
Witness : 
H. T. WISWALL. 


Signed, sealed, & declared by the said Thomas Jenifer to be his 
last will & testament in presence of us, who, at his request and in 
his presence, have subscribed our names as witnesses hereto, in the 
presence of each other— 

The word “will” interlined before signing; also the words “to 
pay any balance to Mary Dutch, her heirs & assigns.” 


HENRY T. WISWALL. 
WILLIAM HILL. 
ELEAZER WADE. 


a am 
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240 Supreme Court of the District of Columbia, Holding a Special 
Term for Orphans’ Court Business. 


District OF Cont MBIA, | To wit: 
Washington County, 5 
APRIL 271TH, 1878. 
This day appeared Henry T. Wiswall, William Hill, and Eleazer 
Wade, the subscribing witnesses to the foregoing last will and testa- 
ment of Thomas Jenifer, late of Washington county aforesaid, de- 
ceased, and severally made oath on the Holy Evangels of Almighty 
God that they did see the testator therein named sign and seal this 
will; that he published, pronounced, and declared the same to be 
his last will and testament; that at the time of so doing he was, to 
be best of their apprehension, of sound and disposing mind, mem- 
ory, and understanding, and capable of executing a valid deed or 
contract, and that their names as witnesses to the aforesaid will were 
signed in the presence and at the request of testator and in the 
presence of each other. 
Test : 
A. WEBSTER, 
Register of Wills. 


241 District or Cotumsta, | To wit - 
Washington County. | ee 


OFFICE REGISTER OF WILLS. 


I hereby certify that the foregoing is a true copy of the original 
will of Thomas Jenifer, deceased, and the probate thereto, filed and 
recorded in the oftice of register of wills for Washington county 
aforesaid, and also that the said will, after’ having been proven by 
the witnesses whose names appear in the foregoing probate, was, 
by order of the supreme court of the District of Columbia, duly 
admitted to probate and record on the 27th day of April, A. D. 
1878. 

Witness my hand and the seal of the supreme court of the Dis- 
trict of Columbia this 29th day of April, 1878. 

[SEAL. ] A. WEBSTER, 
Register of Wills. 


242 Decree Dismissing Bill. Filed Apr. 10, 1883. 
In the Supreme Court of the District of Columbia. 


Axtuoxy M. Dutca ef al. ) 
vs. - No. 8245. Docket 22. 
Ropert P. DonGe etal. 


This cause coming on to be heard upon the pleadings and proofs 
and was argued by counsel, whereupon, after full consideration 
thereof, it is agreed by the court this tenth day of April, A. D. 1883, 
ordered, adjudged, and decreed that said bill of complaint be, and 
the same is hereby, dismissed with costs. 

By the court: 

MacARTHUR, Justice. 


-% 
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Appeal:to General Term. 


Supreme Court, District of Columbia. 


Dutcu et al.) 
v8. > §243. Eq. 
Dopce et al. ) 


Order-book. 


Now come the plaintiffs and enter an appeal to the court in gen- 
eral term from the decree pronounced herein on the 10th day of 


April, 1583. 
H. T. WISWALL, 
Solicitor for Plainiiffs. 


Appeal, as ordered, entered. 
By the clerk. 


243 Proceedings before the Supreme Court of the District of Co- 
lumbia in General Term, commencing on the 4th Monday, 
28th day, of January, 1884. 


Present: Chief Justice Cartter and Justices MacArthur and James. 
Wepnesbay, February 20, 1884. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and James. 


Final Decree. Filed Feb. 20, 1884. 


AntTHONY M. Dutcu and Others 
against » Eq. No. 8245. 
Roxsert P. DopGE and Others. } 


This cause coming on to be heard on the pleadings, evidence, 
and exhibits, and on the appeal from the decree of the special 
term of the tenth day of April, 1883, after argument of counsel 
and due consideration thereof, it is this 20th day of February, 1884, 
ordered, adjudged, and decreed that the said decree of the tenth day 
of April, 1883, be, and the same is hereby, reversed and set aside ; 

and it is further ordered, adjudged, and decreed that the pre- 
244 tended deed of trust, dated July 8th, 1875, purporting to be 

executed by Thomas Jenifer to the defendants, Robert P. 
Dodge and Philip A. Darneille, and the pretended note, alleged to 
be secured by the said deed, be, and the same are hereby, declared 
to be fraudulent and void, and the deed of conveyance from the said 
Dodge and Darneille to the defendant, Sam 1 S. Cissel, and the alleged 
sale to said Cissel of lot “H,” in square No. 367, be, and the same 
are hereby, declared null and void. 

And it is further ordered, adjudged, and decreed that this case be 
referred to the auditor to state an account of the mesne profits re- 
ceived by said Cissel since the date of said alleged sale, and of the 
taxes paid by him, and that upon the coming in of said auditor’s 
report and the confirmation thereof the complainants have execu- 
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tion for the amount found to be due from said Cissel and the costs 
of the reference against said Cissel; and, upon the entry of 
245 _— the satisfaction of said amount so found to be due, this bill 
be dismissed with costs. 
By the court: 


D. K. CARTTER, 
Chief Justice. 


And from this decree the defendants pray an appeal to the Su- 
preme Court of the United States. 


Motion for Appeal. Filed Feb. 20, 1884. 


In the Supreme Court of the District of Columbia. 


AntTHONY M. Dutch et al. ) 
v8. No. 8243. Eq. Doc. 22. 
Ros’t P. DonGe et al. rf 


And now comes the defendant, Samuel S. Cissel, by his solicitor, 
and prays allowance of an appeal to the Supreme Court of the 
United States from the decree passed in this cause on the 20th day 
of February, 1884, and in support of his said — refers to 
the annexed affidavits of George M. Barker, R. B. Detrick, Burr R. 
Tracy, and James P. Ryon touching the value of lot H in square 


367. 
T. A. LAMBERT, 
Sol’r for Defendant, Sam’l S. Cissel. | 
246 Aff’t of Geo. M. Barker. 
Wasuineton, D. C., February 14th, 1884. » 
| I ‘am a citizen of Washington city, District of Columbia, my 
| place of business being No. 642 & 651 on New York Ave. I am \ 


now and have been for many years doing business at the above 
number and place. My business is that of furnishing builders with 
building material, and I am well acquainted with the value of real 
estate in this city. I have examined lot “H” in square No. 367, 
said lot fronting on “O” St. north, between 9th & 10th streets west, 
and do hereby value the same at one dollar per square foot. 


| GEORGE M. BARKER. ’ 
| Subscribed and sworn to before me this 14th day of Feb’y, A. D. ' 
| 1884. | 
| [SEAL] CHAS. 8S. SHREVE, 


Notary Public, D. C. 
Aft of R. B. Detrick. 


WasHinoTon, D. C., Feb’y 14th, 1884. 


Iam a citizen of Washington city, District of Columbia, and am 
well acquainted with the value of real estate on O St. north, between 
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Sth and 10th Sts. west, as | have bought ground on O St., 
47 bet. 9- & 10- Sts. N. west, and built upon it and am now the 
owner of and residing on the properiy, my residence being 
No. 917 O St. Lot lettered or numbered “!i” in square No. 367 
fronts on “O” St., bet. 9- & 19-, and is nearly opposite to my resi- 
dence, and I value the same at one dollar per square foot. [ pail 
for my lot one dollar per square foot in the year 1879. 
R. B. ODETRICK. 


Sworn to and subscribed before me this 14th dav of February, A. 
D. 1884. 
[SEAL. ] A. S. TAYLOR, 
Notary Pubiie. 


Aff’t of Burr R. Tracey. 


W asuinaton, D. C., February 15th, 1884. 

I am a citizen of Washington city, District of Columbia, and am 
of the firm of Ryon & Tracy, real estate brokers, doing business at 
No. 513 7th St. west. I am well acquainted with the value of reai 
estate in this city, and I have examined lot “ H” in square No. 367, 
situated on “O” St. north, between 9th & 10th streets west, and 
bounded on the east by a thirty (30) foot paved alley and on the 

north by a fifteen (15) foot alley, and I do hereby value said 
248 lot at one dollar per square foot. The above-named lot fronts 

twenty-three feet nine inches (23.9) on “O” St. by one hun- 
dred and fifteen (115) feet deep, and that its value is consequently, 
in my estimation, two thousand seven hundred and thirty-one dol- 
lars and thirty-three and a‘third cents, $2,751.53}. This lot con- 
tains 2,731,45 square feet of ground. 

BURR R. TRACY. 


Subscribed and sworn to before me this 15th day of February, A. 
D. 1384. 
[SEAL.] JAS. P. RYON, 
Notary Public. 


Supersidias Bond. Filed Mar. 3, 1584. 


In the Supreme Court of the District of Columbia, the First Day of 
March, 1884. | 


AntHosy Dvutcu et al. 
vs. No. 8243. In Error. 
Rogvert P. Dongs et al. 


Know all men by these presents that we, Samuel 5. Cissel, George 
W. Cissel, and John D. Newman, are bound unto the above-named 
Anthony Dutch, Otho Dutch, Thomas Dutch, Becca Swales, 

249 William Harper, Kitty Harper, Henry Matthews, Kitty 
Matthews, Anthony Williams, Decia Williams, John Fletcher, 
Vincent Duval, Maria Johnson, Mary Redies, Hattie Redies, Bessie 
Redies, John H. Redicts, Simon Nance, and Hannah Nance in the 


102 SAMUEL 8. CISSEL VS. ANTHONY M. DUTCH ET AL. 


sum of one th nd dollars, to be paid to the said Anthony Dutch, 
Otho Dutch, Thomas Dutch, Becca Swales, William es Kitty 
Harper, Henry Matthews, Kitty Matthews, Anthony Williams, 
Decia Williams, John Fletcher, Vincent Duval, Maria Johnson, 
Mary Redies, Bessie Redies, John H. Redies, Simon Nance, and 
Hannah Nance, their executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators firmly by these presents. 
Sealed with our seals and dated this first day of March, 1884. 
Whereas the above-named Samuel 8. Cissel has prosecuted his 
appeal to the Supreme Court of the United States tu reverse the 
decree rendered in the above suit by the said supreme court of the 
District of Columbia: 
250 Now, therefore, the condition of this obligation is, that 
if the above-named Samuel 8. Cissel shall prosecute his said 
appeal to effect and answer all damages and costs if he shall fail to 
make good his plea, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 
SAMUEL S. CISSEL. 
GEORGE W. CISSEL. 
JOHN D. NEWMAN. 


Sealed and delivered in presence of— 
JNO. H. DARNEILLE. 


Approved March 3d, 1884. 
D. kK. CARTTER, 
Ch’f Just. 
AUTHENTICATION OF RECORD. 
Clerk's Certificate. 
CLERK'S OFFICE, 
SUPREME CouRT OF THE DistRIcT OF COLUMBIA. 
I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals, together, 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 20th day of Oc- 
tober, 1884. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 437. 
Samuel 8S. Cissel, appellant, vs. Anthony M. Dutch et al. Filed 22d 
October, 1$54. 


. e? Might 6 ek, A 


$ . of 7 ‘ 
a . } ts - aay g cs 
% +, gee es * os ¥ 


SUPREME COURT OF THE UMTED STATES. 


OCTOBER TERY, 1887. 


SAMUEL 8. CISSEL, 
Appellant, 


Us. 


ANTHONY M. DUTCH e/ al., 
Appellees. 


Brief on Behalf of the Appellant. 


T. A. LAMBERT, 
Counsel for Appellant. 


BR. U. POLKINHOKRN, 'RINTER. 


SUPREME COURT OF THE UMMTED STATES. 


OCTOBER TERM, 1887. 


SAMUEL 8S. CISSEL, 
Appellant, 


es. 


ANTHONY M. DUTCH ef ad., 
Appellees. 3} 


Brief on Behalf of the Appellant. 


STATEMENT. 


This is an appeal from the decree of the Supreme 
Court of the District of Columbia, passed February 
20th, 1884, reversing the decree at Special Term dis- 
missing the bill of complaint. 

(Record pp. 98, 99.) 


The record developes the following facts : 


On or about July 8th, 1875, Thomas Jenifer, late 
of the City of Washington, negotiated, through the 
then existing firm of Dodge & Darneille, real estate 
brokers in this city, a loan of $1,000—from Mrs. 
Britannia W. Kennon, a resident of Georgetown, in 


) 


- 


evidence whereof he passed his promissory note, and 
to secure which he executed the deed of trust at p. 
83, of the record. The payee of the note was one 
John T. Hall, whose name appears to have been 
used, according toa custom among brokers, founded 
upon convenience, and innocent enough, as a conduit 
of title to the actual lender. 

On the 3d day of Mareh, 1875, Thomas Jenifer 
died possessed only of the equity of redemption in 
Lot H, Sq. 367, described in the deed of trust, but 
without having paid any part of the debt secured 
thereby. 

Sometime in the year 1880 the appellee, Anthony 
M. Dutch, secured the services of Washington 
Danenhower, a local real estate and note broker, 
to negotiate for him and his alleged co-devisees a loan 
of money upon the lot of ground in question. On 
being advised by Danenhower that it would be an 
essential pre-requisite to obtain a release of this 
trust, Dutch called upon Philip A. Darneille, one of 
the trustees and a defendant herein, with the request 
that he would execute such a release, alleging, as a 
reason therefor, that Jenifer had, in his lifetime, paid 
the debt in full but that the note had been mislaid 
or lost, and that Jenifer had casually omitted to call 
for a release. This request was followed immediately 
by a similar one from the broker, Danenhower. The 
trustee took time to consider, and having discovered 
that the note had never, in fact, been paid, and was 
yet in the hands of the lender, Mrs. Kennon, he per- 
emptorily declined to release. Thereupon the ap- 
pellee, evidently acting under the inspiration of his 
broker, Danenhower, assumed the position that the 
note and deed of trust had been forged, and that the 
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deceased, Jenifer, had been made the victim of a con- 
spiracy to deprive him of his sole real estate posses- 
SiOR. 

W hen, therefore, the property was exposed to pub- 
lic sale in July, 1881, at the instance of the holder of 
the note, the appellees sought to intimidate purchas- 
ers and thwart the sale by causing public announce- 
ment to be made by their agent of the alleged forged 
nature of the deed. Nor did they desist from their 
efforts to rid themselves of the obnoxious trust after 
the lot had been knocked down to the highest bidder, 
one John Steward. : 

The real estate firm of Dodge & Darneille had long 
since been dissolved and the senior partner was now 
and had been for some years the Assessor of the Dis- 
trict of Columbia. Finding that Dodge had no ree- 
ollection of the loan, Danenhower, the appellees’ 
broker, succeeded in impressing upon him a doubt 
of the genuineness of the deed of trust by ingeniously 
associating its authorship with the perpetrators of 
certain frauds and forgeries of a contemporaneous 
date. So far was he successful in operating upon 
the mind of Mr. Dodge in this direction, that the 
latter finally yielded to his persuasions and signed 
an instrument, which Danenhower had prepared 
and presented to him, releasing the deed of trust in 
question. Subsequent investigation, immediately 
following this act, satisfied Mr. Dodge that he had 
been imposed upon and that the deed of trust was 
no forgery, but the evidence and result of an honest 
transaction. Hedid not, thereupon, demand return 
of the release, because, as he says at p. 77 of the 
record : 
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‘¢T eoneluded that it was of no aecount: because 
Mr. Darneille had not signed it; he had refused to 
sign it.”’ 


In the meantime, Steward, the purchaser,, had be. 
come wearied and disheartened by the repeated mis- 
representations of the appellees and their agent 
touching the character of the deed of trust and. the 
sale thereunder and demanded either a guarantee 
from the trustees that he would not be molested in 
the possession of the property or a recission of the 
contract of purchase. The trustees, under the cir- 
cumstances, deemed it best to exonerate him from 
compliance with the terms of sale and the deposit of 
purchase money was returned to him. 

(Reeord, p. 76.) 


Afterwards, upon the renewed instruction of Mrs. 
Kennon, the property was again advertised for sale 
and sold at publie auction on the 29th of May, 1882, 
to the appellant, Samuel 8. Cissel, and the terms of 
sale were duly complied with. 

Thereafter, on the 31st day of July, 1882, the 
appellees saw fit to file this bill of complaint, where- 
in they allege that they are the only heirs at law and 
devisees of Thomas Jenifer, deceased ; that the said 
Jenifer died, testate, and seized of the lot in question; 
that, on or about July 8th, 1875, somebody person- 
ating him made a note for $1,000—payable to the 
order of John T. Hall and executed the deed of trust 
securing the same which is recorded in book 787 page 
439 of the District Land Records ; that Jenifer never 
was indebted to Hall; that the note and deed of 
trust are forgeries and that they constitute a cloud 
upon the appellees’ title to the lot in question. 
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Wherefore they pray for its recission and cancel- 
lation, ete. 

The defendants Dodge and Darneille filed separate 
answers, under oath, wherein the bona fide character 
of the loan to Jenifer and the attendant transactions 
are clearly set forth; the successive sales are de- 
scribed ; the temporary hesitancy and doubt in the 
mind of the defendant Robert P. Dodge relative to 
the bona fides of the note and trust when brought to 
his attention in 1880, five year after their respective 
making and execution, is explained and the results 
of his subsequent investigation and reassurance are 
detailed and all charges of frand and covin clearly 
and specifically denied. 

( Record pp. 6, 7, 8, 9.) 


The sworn answer of the appellant at pp. 9 and 10 
shows the purchase by him of the property in good 
faith at the sale in May, 1882, and his subsequent 
compliance in full with its terms. 

Accompanying the answers is an affidavit from 
James N. Callan (pp. 12, 13), who was the Notary 
before whom Jenifer acknowledged the execution of 
the deed of trust. The affidavit is to the fact of the 
acknowledgment, and is unequivocal upon the point 
although its regularity, as a matter of pleading, 
cannot be insisted upon. 

On the 28th of September, 1882, the appellees 
filed their application for leave to file an amended 
bill, (p. 13) ostensibly to make Mrs. Kennon a party 
defendant, but really, it would seem, to serve as an 
irregular vehicle for the introduction of five affida- 
vits whose collective object appears to be confined to 
a denial of the truth of the parenthetical assertion 
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in Callan’s affidavit that, when called upon to take 
Jenifer’s acknowledgment of the trust deed, he went 
to his residence ‘(which was on O street, between 
9th and 10th streets, on lot H, Sq. 367),’? pp. 15-19. 

The amended bill appears at page 20. Inasmuch 
as Mrs. Kennon is charged by the latter pleading 
with the ownership of the note, and with having 
made demand upon the trustees to sell in execution 
of the trust—all of which is undeniable—and with 
nothing more, she elected to suffer a decree pro con- 
Jesso deeming that an answer would be matter of 
supererogation. 

The cause having been referred to the examiner, 
testimony was taken on behalf of both parties, and 
the cause heard, first, in the Special Term. This 
having resulted in the dismissal of the bill (p. 98.) 
an appeal was taken to the General Term whose 
final decree, reversing that of the court below, is at 
page 99 of the record. Thereupon the appellant 
prayed an appeal to this Honorable Court, from the 
decree last mentioned. 


- Assignnient of Errors. 


l. The court below erred in awarding considera- 
tion to the contents of the paper writing printed at 
page 96 of the record, in the absence of any proof 
whatever of the due execution of the will of Thomas 
Jenifer whereof said writing purports, in part, to be 
an exemplified copy. 

2. The court erred in assuming, in the absence of 
proof, that the appellees are the heirs-at-law and de- 
visees of the late Thomas Jenifer, and are entitled, 
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in either capacity, to institute and maintain these 
proceedings. 

3. The court erred in finding the fact of fraud and 
forgery from the existence of transitory doubts in 
the minds of certain parties, connected with the 
loan and trusteeship, in the face of the direct testi- 
mony of such parties that those doubts, upon in- 
vestigation, had long since been wholly satisfied and 
removed. 

4. The court erred in finding from the hearsay, 
vague, inconsistent and contradictory evidence on 
the-part of the appellees the existence of fraud in the 
negotiation of the loan and of forgery in the execu- 
tion of the note and deed of trust by Jenifer in op- 
position to the direct testimony of the agents and 
trustees, through whom the loan was negotiated, and 
of the notary, by whom the acknowledgment of Jeni- 
fer was taken, to the present, actual and physical ex- 
ecution of the note and deed of trust. ; 

5. The court erred in considering and giving effect 
to the testimony of the appellees, Anthony M. Dutch 
and his wife, Mary, touching the alleged vague and 
inconclusive conversation between the late Thomas 
Jenifer and certain unidentified persons, detailed at 
pages 41 and 50 of the record. 

6. The court erred in admitting the testimony of 
the alleged executor, Anthony M. Dutch, as to the 
supposed statement of his alleged testator, Thomas 
Jenifer, respecting the latter’ s indebtedness and con- 
nection with the deed of trust in question. 

7. The court erred in not allowing the defendant’s 
demurrer to the testimony on behalf of the appellees. 
(p. 60.) 


S 


8. The court erred in reversing the decree at Special 
Term dismissing the bill of complaint. 


Argument. 


The record will be searched in vain for any proof 
of the alleged heirship of the appellees. Neither do 
they establish the allegation in their bill that they 
are the devisees of Thomas Jenifer. Both are funda- 
mental to the maintenance of the suit, and the fail- 
ure on the part of the appellees to make such proof 
must, in the absence of its concession in the answers, 
be regarded as fatal to their chances of recovery. 
Substantiation of their title, as heirs or as devisees or 
as both, to Lot H in Square 367, was essential to 
their right to remove the alleged cloud upen such 
title created by the deed of trust from Jenifer tothe 
defendants Dodge and Darneille. The record ex- 
hibits no pretense of proof that the appellees are the 
heirs of Thomas Jenifer. At page 96 appears what 
purports to be an exemplified copy of the probate of 
the will of Thomas Jenifer and of the contents of the 
will itself. The document was interjected, by coun- 
sel for the complainants, in the process of Dutch’s di- 
rect examination, but is wholly irresponsive to any 
matter treated of by the witness, and is unconnected 
with any statement made by him in the course of his 
testimony. It stands, therefore, upon the record an 
unidentified and isolated element of inconsequent 
proof. If introduced for the purpose of proving 
title in the complainants through the last will and 
testament of their alleged testator, Thomas Jenifer, 
it was clearly incompetent. The established prac- 
tice in this jurisdiction does not admit of proof, by 
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secondary evidence, of the contents of the will. The 
instrument itself, when relied upon as a muniment 
of title, must be produced and its execution duly 
proven, as in the case of an original conveyance of 
land. 

It is axiomatic that fraud is never to be presumed 
in the absence of facts which necessarily import it. 

Greqg vs. Sayer, 8 Pet., 244. 


it is, for this reason, a fundamental rule of equity 
pleading that the bill must be specific in stating facts 
showing fraud. 
Moore vs. Greene, 19 How., 69. 


The allegations in the bill of fraud and forgery are 
specifically denied upon oath. The burden was, 
therefore, upon the complainants to prove the truth 
of their several charges. Have they done so? It is 
submitted that the record supplies an emphatic neg- 
ative. 

Of the testimony on behalf of the complainants, that 
of the witness Washington Danenhower is entitled 
to be considered first, not alone because of its pri- 
ority in point of time, but because the witness him- 
self exhibited, throughout, a degree of zeal and 
alacrity which readily stamps him as the governing 
spirit of the complainants’ case and the instigator of 
these proceedings. 

Danenhower was wholly unacquainted with Jeni- 
fer, and consequently had no personal knowledge 
of his business dealings. His acquaintance with the 
appellees began in 1880, when he was called upon by 
Anthony M. Dutch to negotiate a loan upon the 
property in question. This commission he readily 
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undertook, and, in its prosecution, discovered the 
existence of the deed of trust which it is now sought 
to avoid. His testimony is directed exclusively to 
the narration of alleged conversations between him- 
self and the defendants. Dodge and Darneille, re- 
spectively, both of whom he called upon in their 
capacity of trustees under the deed of trust. If we 
are to credit the statement made by him on direct 
examination touching his first interview with Mr. 
Darneille, we must suppose that that gentleman was 
either a willing aecessory to the fraud alleged to 
have been perpetrated upon Jenifer, or that he was 
grossly lacking in discretion. 

It is impossible to reconcile the alleged ready ad- 
mission by him of forgery in the deed of trust and 
fraud in the negotiation of the loan with the first ele- 
ments of common sense. (Pages 28 and 29 of the 
record.) This, however, was the facile statement of a 
Witness intent, in the first place, on securing his com- 
mission upon the projected loan and influenced, in the 
second, by an unexplained but clearly exhibited ani- 
mosity to the defendant Darneille. The improbabil- 
ity, as well as the inconsistency of this statement is 
abundantly exhibited by the ecross-examination of 
the witness at pages 30, 31, 32, 33, 34, 35, 36, 37 of the - 
record. Ex. gr: in the direct examination at page 28 
he says: **I did callon Mr. Dodge and Mr. Darneille 
also. | saw Mr. Darneille first at his office, where 
I told him about my business, which was to procure 
a release of this trust as I had been informed that it 
was a forgery—a fraud, rather. Mr. Darneille said 
he believed it wasa forgery and a fraud ; that he had 
had his attention called to the matter before; that 
they had tried to collect the money but could not, but 
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he said. We can release this property under the cir- 
cumstances if we are paid for it.”’ At page 31, he 
is asked on cross-examination : 


Q. ‘‘Was it at the first or second interview that 
you told Darneille that it was a forgery?’ 

A. **I do not recollect of informing him about 
any forgery.” | 

(). ‘‘Then you never told Mr. Darneille that it 
was a forgery?” 

A. **I did tell him it was a forgery afterwards, 
but do not know whether it was at the first or second 
interview.”’ 


The premeditated and extremely doubtful charac- 
ter of the witness’ testimony on direct examination 
is well exemplified by his shuffling and equivocal 
response to the 47th question on cross-examination 
at page 34. The true nature of his mission to 
Darneille, relative to the deed of trust and the real 
nature of the sentiments inspired in him by its 
discovery, are truthfully exhibited in his reply to 
the 11th question on cross-examination at page 31. 

Again, his replies to the interrogatories numbered 
from 51 to 58, on cross-examination, exhibit, con- 
clusively, the fact that the charge of forgery, in 
connection with the deed of trust, and of fraud, 
in relation to the loan, was wholly an after-thought, 
and that the original negotiations for the release 
proceeded upon the concession that the trust was 
a valid one and that the loan had been actually 
negotiated by Jenifer in his life-time. It is to be 
remarked that Danenhower, at page 30 and in answer 
to the 4th cross-interrogatory, declares that the 
appellee Anthony M. Dutch accompanied him on 
one of the oceasions of his visit to Darneille’s 
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office and, in replies to subsequent interrogatories, 
he undertakes to give the substance of Dutch’s 
language at that interview. 

When the complainant Dutch took the stand, 
(which he did immediately after the witness Danen- 
hower), he was asked this question on cross-examin- 
ation at page 44: 


(). ** You heard Mr. Danenhower testify vesterday 
that you went with him to see Mr. Darneille. Did 
not he tell the truth ?” 

A. **l was not with him.’ 


> 
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(). ‘*Then you never were with Mr. Danenhower 
at Mr. Darneille’s office.’ 

A. **No, sir; I was not. I told him so to-day, 
too. 


This witness undertook to say that he had been en- 
trusted with the management of Jenifer’s property 
from about 1874 until the time of Jenifer’s death, and 
that he had paid the taxes upon the lot in question 
from and including 1874 up to the present time, ex- 
cepting, however, the tax for the year 1875, for 
which he could find no voucher among the papers in 
his possession. 


On direct examination, he says upon this point: 


Q. ‘‘ Have you made careful search among all your 
papers for the tax bill for the year 1875; and, if so, 
have you not been able to find it?”’ 

A. ‘**I have made search and have not found it. 
I have looked over the papers.”’ 


On cross-examination at page 43 he is asked: 


Q. ‘* Tow do you know you paid the taxes for the 
vear 1875?” 
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A. **T conld never find the bill and the expression 
was made to me that it was paid.” 
Q. ** Why did not you pay the bill for 1875if you 
had charge of Jenifer’s business ?” 
A. **They would not take it, I suppose; they did 
not want to be paid twice.” 


It was in 1875 that the loan was negotiated and 
the deed of trust made. Out of the proceeds of the 
loan, as is customary in similar transactions, and 
as was testified to by the defendant Dodge at page f 
75, the tax for the current year, amounting to $80.58, 
was paid. (Exhibit R. P. D., No. 1, at page 90.) 
Again, there appears no doubt, from what has been 
quoted of Dutch’s testimony, that he was contem- 
poraneously cognizant of the payment, by some one 
else, of the tax for that year. He claims to have been 
commissioned by Jenifer to see after the latter’s prop- 
erty. It would have been impossible for such an in- 
terposition on the part of strangers to have escaped 
his attention. If it did not escape him then he was 
placed under notice that outside parties were inter- 
meddling with Jenifer’s property rights. His knowl- 
edge, under the circumstances, was, presumably, 
Jenifer’s knowledge. The question presents itself 
upon this state of facts: Why was no action taken, 
then and there, by Jenifer or by his agent to avoid 
the consequences of the alleged fraudulent practices 
of which complaint is now made, and which the 
slightest investigation must have developed at the 
time? Again, is it probable that parties who had 
perpetrated the forgery of this deed of trust would 
have deprived themselves of such a considerable part 
of the avails of their crime as is exhibited by this 
tax receipt, or have performed an act of such gratui- 
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tous and dangerous generosity as was involved in the 
payment of the tax ? 

The alleged conversation between Jenifer and cer- 
tain parties to which Dutch testifies at page 41, even 
if it were not inadmissible for any purpose under Sec. 
848, Rev. St. U. S., is so vague and inconclusive as 
to throw not even a shadow upon the transaction 
sought tobe impeached. The ready manner in which 
this part of his testimony is given Is strongly sug- 
gestive of preparation and ingenious coaching. The 
same observation is applicable to a similar portion of 
his wife’s testimony. The glibness with which Dutch 
narrates not only the surrounding circumstances, but 
the very words of this interview is in marked con- 
trast with the dense ignorance and stupidity which 
he displays under cross-examination at pages 42 and 
45. 

There is no defined attempt to connect the alleged 
participants in that interview, other than Jenifer, 
with the defendants in this cause or with the parties 
concerned in the negotiation of the loan or in mak- 
ing the deed of trust, and the evidence itself is, as I 
have claimed, totally inadmissible for any purpose 
whatever. 

The residue of Dutch’s testimony is directed 
mainly to disproving the parenthetical clauses in 
Callan’s ailidavit setting forth the locality of Jeni- 
ferat the date of the acknowledgment. To the same 
general effect is the deposition of Mary A. Dutch, 
the wife of Anthony. The latter, at page 45, is in- 
genuous enough to say in answer to the questions: 
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Q. ** Do vou not know what a deed of trust is ?” 
A. **Lean’t say that I do; sir.’ 
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q. ‘* You know what a deed of release is ¢”’ 
A. ** No, sir.”’ 
. **The will of Jenifer gives you $1,100.—, does 

it not ?”’ 

A. ** Yes, sir.’ 

Q. ‘*‘ Have you received any of it ?”’ 

A. **1 have not; sir.’’ 

Q. ‘* And you would not be able to get any of it 
unless you succeed in this suit ?”’ 

A. **Of course not.”’ 
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The former exhibited an interest not less acute in 
the administration of Jenifer’s property in her an- 
swers to interrogatories at the foot of page 53 and on 
page 57. 

The testimony of Benjamin M. Beall, at pages 46 
and 49 is introduced to show that Jenifer was on 
Samson street at the house of Dutch at the time of 
the execution of this deed of trust. 

John H. Steward was the highest bidder at the 
sale in 1881, and at pages 55 to 57 explains that he 
did not comply with the terms of sale because he 
would not be satisfied with a title to the property 
that did not come through the courts. It is to be 
remembered that Danenhower entered a public pro- 
test against the sale at the time that it was made. 
Hence Steward’s apprehensions were aroused and he 
was not inclined to consummate his bargain until all 
threatened disputes had been adjusted. 

It was in the course of Dutch’s testimony that the 
paper purporting to contain exemplified copies of 
Jenifer’s will and of the letters of administration 
c. t. a. to the witness were filed with the examiner 
by complainants’ counsel. This was not prefaced by 
a tender or offer of the papers in evidence, and, so far 
as we are advised by the record, the paper was not 
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submitted to the opposite counsel for inspection. It 
‘annot be considered a legitimate part of the record 
for any purpose, and is clearly incompetent to estab- 
lish the will of Jenifer as a muniment of the com- 
plainants’ title to the land in question, nor as evi- 
dence of their alleged heirship. The point has al- 
ready been decided by this court in the case of 
Reobertson et al. vs. Pickhrell et al, 1o9 UL S.. 608, 

It will be observed, upon a review of complainants’ 
testimony, that, when it is not devoted to the at- 
tempted impeachment of that part of Callan’s ex 
parte affidavit wherein he locates, in parenthesis, 
Jenifer’s domicile at the time of taking the latter’s 
acknowledgment of the execution of the deed of 
trust, it is directed to the effort to establish, through 
the medium of alleged conversations, the existence, 
from time to time, of doubts in the mindsof the sev- 
eral principal defendants touching the bona fides of 
the loan and trust. In other words, after having, 
by their own or their agent’s misstatements, suc- 
ceeded in sowing in the mind of one of the trustees 
the seeds of suspicion touching the bona fides of the 
deed of trust, they would now seek to use his aet, 
while under the temporary influence of such mis- 
statement, as a ground for setting aside the deed 
without regard to the fact that further inquiry satis- 
fied the trustee of the entire validity of the instru- 


ment andof his obligation toexecute the trust thereby 


imposed. 

It is evident, upon examination, that the com- 
plainants’ bill is pre eminently fishing. Together 
with the subsequent proceedings it exhibits a reckless 
attempt, by the appellees, to establish the existence 
of fraud and the commission of forgery solely by 
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doubt, innuendo and hearsay. Seven years had been 
permitted to elapse without any effort being made to 
remove the cloud alleged to be cast by the deed of 
trust on the title to the lot in question. During this 
interval, the existence of the trust was known to 
Jenifer and to the complainants, and the property 
had been, repeatedly, offered for sale to satisfy its 
provisions. Yet no application was made to secure 
the preventive aid of the court, and it was not until 
after the property had been actually bought in by a 
bona fide purchaser that the original bill was filed. 
This pleading, so far from setting up facts from whose 
existence fraud can be inferred, avowedly proceeds 
upou the complainants’ ignorance of the details of 
the alleged fraud and forgery, and of the very facts 
themselves. In general terms, the loan is denounced 
as fraudulent and the deed is declared to have been 
forged and, for the rest, the complainants plainly 
relied upon their ingenuity in being able to distort 
to their own ends isolated facts and details discover- 
able through the medium of the defendants’ answers 
and testimony. Hence, they were quick toavail them- 
selves, by amendment, of the disclosure by the de- 
fendant, Darneille, of the holder of the promissory 
note and exhibited an almost wolfish eagerness to 
take advantage, at the same time, of the clerical 
error in Callan’s ex parte affidavit which located 
Jenifer, at the time of the execution of the deed of 
trust, on Lot H. square 367, instead of at the resi- 
dence of Dutch, on Samson street. No Jess than 
five affidavits accompany the application for leave to 
file an amended bill, each of which is devoted ex- 
clusively to the denial of this one casual error in the 
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Much the largest portion of the complainant’s tes- 
timony is directed to the same object. When it is 
not, that testimony will be found to be limited as 
follows: 


1. To an attempt, on the part of the alleged exeen- 
tor Dutch, to show by statements of his testator, 
Jenifer, in his lifetime, that this property was unin- 
cumbered because he was not indebted to any one. 
This we have shown to be incompetent on statutory 
grounds, 

2. To prove, by the parol admissions of Darneille, 
one of the trustees, that the trust was forged. These 
admissions, it is claimed, were made to the witness 
Danenhower, on the occasion of his first aequaint- 
ance with Darneille, and of his introductory visit to 
that gentleman. The flagrant manner in which the 
Witness contradicted himself upon this, as well as 
upon other points in the process of cross-examina- 
tion, rendered his testimony valueless for any pur- 
pose and made it unnecessary to confute him by the 
additional deposition of the defendant whom he 
had so grossly maligned. 

3. To impeach the integrity of the trust by show- 
ing that, at one time, the defendant, Robert P. 
Dodge, another of the trustees, had been so infected 
by doubts of its validity as to actually execute a deed 
releasing it. This, also, rests upon the testimony of 
‘Danenhower, who, while he admits that the deed of 
release was drafted by him, and that he presented it 
to Mr. Dodge for his signature, is quite reserved upon 
the subject of the zealous efforts which he employed 
to induce that gentleman to sign it. These efforts, 
as Mr. Dodge afterwards testified (page 76), involved 
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the crafty suggestion and vehement assertion that 
this trust was the work of parties who were contem- 
poraneously engaged in the fabrication of similar 
forgeries, and who, having been convicted, were then 
suffering the penalties attendant upon their crime. 


The facts, therefore, from which the court is called 
upon by the complainants to find fraud and upon 
which they are asked to declare this deed of trust a 
forgery are: 


1. The alleged statement of Jenifer, the complain- 
ants’ testator. 

2. The alleged admission and pretended self-con- 
victions of the defendant and trustee Darneille. 

3. The doubt exhibited by the trustee Dodge of the 
genuineness of the deed as exhibited by his signing 
the release. 


To these may be added the failure on the part of 
the holder of the note, for so many years, to execute 
the trust. This, however, may be fairly off-set by the 
failure, throughout the same space of time, of Jenifer 
and his alleged heirs to vacate the trust of whose 
existence he and they were undoubtedly advised from 
the beginning. 

The testimony being of this vague, contradictory 
and insufficient character, the demurrer interposed 
should have been sustained. 

In marked contrast with the testimony submitted on 
behait of the complainants are the direct and unequi- 
vocal representations of the witnesses introduced for 
the defense. First in order, among them, is the wit- 
ness James N. Callan. This gentleman is the Notary 
Public who took Jenifer’s acknowledgment to the 
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execution of the deed of trust. He had known Jeni- 
fer for many years. At pages 60 and 61 he details 
the facts and attendant circumstances of the acknow- 
ledgment in the following straight-forward terms: 


“All that I know about that acknowledgement is 
(| was trying now to fix the date. You say it was 
July sth, 1875. Lwasin Norfolk on the 4thof July; 
the Sth was Monday. | was here in Washington on 
the Sth: [was home on the 7th): that there was a 
gentleman came where [ was living at that time, 
Sod Pennsylvania avenue, and inquired for me, Cal- 
lana Notary Public, in that neighborhood, One of 
the young men living in the house with me brought 
him into my room. I was lying down, and he said, 
Mr. Callan, an old colored man, Mr. Jenifer, wants 
you to come and take his acknowledgment. I told 
him | would go. He had a carriage there, and we 
took it and went to where Mr. Jenifer was. He ex- 
pressed surprise at bringing a young Mr. Callan, as 
old Mr. Nicholas Callan, my uncle, had always done 
business for him, and he at one time owned this 
property conveyed in this deed, and had always been 
his friend, and my Aunt, Mrs. MeQuilland had been a 
vreat friend of his, and he said that as long as I had 
come by mistake, being the wrong Mr. Callan, he 
would not send me away; so he executed the papers 
before me. 


(Q). Where did you find him ? 

A. | found him in bed. He was lying down and 
got up partly—half-sitting-up position—while the 
paper Was being read to him. The man with me 
read it to him. He made -his mark, and also made 
the remark about somebody had not done fair with 
him, and that it would be done fair this time. 

(). Did he make his mark; how did he execute 
the paper? 

A. By touehing the pen. 

(). Did sou hold the pen? 
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A. | did as he touched it. 
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(). He acknowledged it before you? 

A. And he acknowledged it before me. I was 
going away without taking his signature to the 
note,and Mr. Hall (the man that came for me) called 
me back to have the note signed and witnessed, which 
I did. 

Q. Do you Know where the house was you went 
to take this acknowledgment ? 

A. No, sir; I can’t say positively where the 
house was, 

Q. You were told that you were going to his 
house? . 

A. Yes, I went, and there he was in bed. 

Q. Here is an affidavit which you filed in this 
case, and there (is) a sentence in parenthesis in 
which you say that the residence you went to was 
on O street, between 9th and 10th streets, on lot 
H, Square 367; can you explain about that paren- 
thesis; who prepared the affidavit ! 

A. I guess you [meaning Mr. Jones} can explain 
that better than I can. You {meaning Mr. Jones] 
prepared it. 

(). In regard to the note; he also made his mark 
to the note ? 

A. He also made his mark to the note. 

Q. To whom did you give the note and deed of 
trust after they were executed ? 

A. Mr. Hall took the deed of trust and note and 
got into the hack. There were several there. Mr. 
Hall put them in his pocket for fear the ink would 
spill on them. 

Q. You have no interest in this suit ? 

A. None in the least. 

Q. When vou gave me the data to prepare the af- 
fidavit vou told me you went to his residence ¢ 

A. Yes, sir. 

Q. Did you tell me it was on O street, between 9th 
and 10th streets / 

A. No; I never knew he lived on O street. 

Q. This part in the affidavit in parenthesis was 
not put in right ? 
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A. I think you (meaning Mr. Jones) added that 
without my knowing it. 


It is impossible to read this direct statement with- 
out being convinced of its intrinsic truthfulness. 
The employment was early in the notarial career of 
the witness and the reminiscent character of his ini- 
tial conversation with Jenifer, coupled with Jenifer’s 
semi-paralyzed condition, were circumstances calcu- 
lated to imprint the incident upon his recollection. 
He explains, in a perfectly satisfactory manner, the 
presence, in his affidavit, of the parenthetical mis- 
statement which furnishes the objective point of such 
strenuous attack by the complainants. It turns out 
to have been a gratuitous assumption of fact by the 
attorney who drew the affidavit which was signed 
by the witness without reading and in the naturally 
contident belief that it conformed strictly to his 
instructions. It is self-evident, almost, that in giv- 
ing the latter he had told his counsel, what was 
strictly true, that he had taken the acknowledgment 
of Jenifer at his residence. The attorney identified 
the latter, naturally enough, with the only real es- 
tate owned by Jenifer and, of his own motion, in- 
serted the locality but, moved by a proper impulse 
to distinguish the observation as one which was ex- 
traneous to the body of the affidavit and referable to 
other authority than that of the affiant, he enclosed 
it in brackets. Notwithstanding this simple and 
natural explanation of what would otherwise be a 
damaging discrepancy the witness is subjected to a 
cross-examination upon this point which would be, 
in the perusal, insufferably tedious were it not rend- 


ered, at times, supremely ludicrous. This process, 
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so far from shaking his direct-examination rather 
tended to emphasize‘and make more definite the facts 
therein detailed and furnished a medium for their 
full confirmation. 

The soleapparent discrepancy in the witness’s testi- 
mony occurs at page 65 of the record, where he is 
made to say, on cross-examination : ** I thought it 
strange that Jenifer should not recognize me, as he 
knew me me very well in raising volunteers for 
* This error—manifestly a clerical one— 
escaped observation until too late to secure its cor- 
rection. The palpable anachronism involved in the 
alleged statement stamps it unmistakably as acasual 
error of theexaminer or his clerk, and one that would 
not merit this notice save for the extravagant effort 
which was made at the last hearing to make it the 
basis for impeaching the witness’s general testimony. 
It is not to be presumed that the effort will be re- 
newed here or, if it is, that it will be seriously con- 
sidered. 

Mr. Robert P. Dodge testifies, at page 74, to the 
negotiation of the loan through the then existing 
firm of Dodge & Darneille whereof he was the senior 
partner. The following is from his direct-examina- 
tion upon this point: 


Mexico.’ 


Direct-examination by Mr. JONEs: 


Q. Please state your name, occupation, and resi- 
dence ? 

A. Robert P. Dodge; sixty-five years of age; as- 
sessor of the District ; Georgetown, D. C. 

Q. Did you know a man by the name of Thomas 
Jenifer / 
A. No, sir. 
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(). There is involved in this casea deed of trust 
purporting to have been made by Thomas Jenifer to 
yourself and Philip A. Darneille, on the 8th day of 
July, 1875, and conveying lot H, in square 367, to 
secure the payment of a note for one thousand dollars 
at two vears after date to the order of John G. Hall; 
will vou state in your own way all you remember 
about it? 

A. About the 4th of July as well as I remember, 
Mr. Dudley came to our office, on the corner of 8th and 
F streets, and talked with Mr. Darneille, my partner, 
and he turned to me in another part of the room, and 
said, Colonel, I think this will suit the doctor's one 
thousand dollars. I looked at the papers—the ab- 
stract of title, ete.,—-and examined them carefully and 
was satisfied myself, so far as I could see, that it was 
a proper loan. After the papers were all prepared, 
the deed of trust, ete., I took them over to Dr. Peter 
and got the check, | think; got the money at any 
rate from him. I went to the tax office and paid the 
tuxes and paid over the remainder to Mr. Dudley. 
I was not able to see the party or anyone else, because 
at that time Mr. Darneille had been taken sick and 
gone off to the springs. 

Q. State who you mean by the doctor ? 

A. Dr. Armistead Peter. 

Q. What relation, if any, was he to Mrs. Britannia 
W. Kennon ? 

A. Son-in-law. , 

(). Whose money was it that was invested in this 
note ? 

A. Her money, as I understood. 

(). In what business were you then engaged ? 

A. Real estate broker. 

Q. In what business was Mr. H. H. Dudley en- 
gaged ? 

A. In the same business. 

(Q). Do you know whose abstract of title was fur- 
nished ? 

A. William R. Woodward’s. 
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«). Please look at that and see if that was the tax 
bill you paid ? 

A. I judge that to be the tax bill ; 1 am certain of 
it; there Was a year’s tax then due. 

[Mr. Jones: I offer said tax bill here in evidence, | 
and the same is herewith filed in evidence and 
marked Exhibit R. P. D. No. 1.) 

Witness : That was the only bill unpaid, as well 
as I remember the abstract of title. 

(). Is that the note, Mr. Dodge, that was negotia- 
ted at the time vou have spoken of ? ; 

A. That looks to me to be the note; I don’t know; 
I know it to be so, because here are my endorsements 
on the back in my handwriting. 

|Mr. Jones: I file said note here in evidence, and 
the same is herewith filed in evidence and marked 
Exhibit R. P. D. No. 2. | 


He then testifies to the fact of the first sale and the 
failure of the purchaser, Steward, to comply with the 
terms, as follows: 


Q. Look at this paper (filed herewith in evidence, 
and marked Exhibit R. P. D. No. 3) and state what 
it is. 

A. That isa paper from George Peter. 

Q. Who is the Peter that signs that paper ? 

A. Hon George Peter, formerly Senator from 
Maryland. 

Q. What relation is he to Mrs. Kennon 

A. Cousin. 

q. Any business relation / 

A. And her attorney. 

Q. You received that paper at or about its date ? 

A. Yes, sir. 

Q. Upon the authority of that paper, please state 
what you did ? 

A. We advertised and sold the property. 

~Q. To whom did you make sale at that time? 

A. I think his name was Steward. 

41. 
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Q. State why you did not make a deed to Mr. 
Steward / 

A. As well as I recollect, he wanted Mr. Peter to 
guarantee that he should have.no court fees to pay 
or something of that kind. 

(Mr. WiswaLt: I object to any talk between the 
witness and Mr. Stewart as improper. ) 

(). Did Steward comply with the terms of sale ? 

A. He wanted to do so, but did not. 

(). What prevented him ?/ 

A. He wanted a guarantee from us, as trustees, or 
from Mr. Peter, as attorney, that he would not be 
molested. 

(). What response did you make to that ? 

A. We were willing to make the deed whenever 
Mr. Peter directed us in writing to do so. 

(). Was that sale afterwards rescinded ? 

A. It was by returning him the money, as I under- 
stood, the one hundred dollars he had deposited. He 
demanded it, and I understood got it from Mr. 
Dowling, the auctioneer, by order of Mr. Peter. 


Immediately after this sale the effort was made to 
convince the witness that the deed of trust was a 
forgery. At page 76 he is examined, as follows, 
upon this point: 


‘**(. Upon the proof being taken for the com- 
plainant, they produced and filed a paper, which I 
now show you, being Exhibit W. D. No. 2. 

A. lL signed that paper under a false impression. 
From statements made to me I believed note and deed 
of trust, at that time, to have been forged. ora forgery. 

(). What did you think was forged ? 

A. The name of Thomas Jenifer on the original 
deed of trust and note. 

(). Who was it impressed you with the belief that 
it was a forgery ? 

A. A Mr. Danenhower—probably C. M. Matthews, 
connected with him—Mr. Danenhower particularly. 
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They brought me affidavits from the family of Jeni- 
fer and other matters to bear upon me, there being, 
at that time (at the time this negotiation was made) 
several forgeries by colored people, I was led to be- 
lieve that this was one of them. I subsequently made 
up my mind that it was not, upon other evidence 
being submitted to me. 

Q. After you had ascertained, as you say, that it 
was not a forgery, did you then require or request this 
deed of trust tobe returned to you(Exhibit W. D., 
No. 2)? 

A. That is my recollection, but I concluded that it 
was of no account, because Mr. Darneille had not 
signed it ; he had refused to sign it.”’ 


He is cross-examined upon the release at pp. 79, 80, 
81, as fo!lows: 


‘*A. TL explained before, from assurances given to 
me, affidavits presented connected with the forgeries, 
at the time, that this wasa forgery. That was the 
reason I was willing to make the release ; just as well 
satisfied as if I had seen it done. 

Q. Did Mrs. Kennon, in writing, direct you to re- 
lease ? 

A. Mrs. Kennon, I have remarked before, I don’t 
remember of seeing or hearing from in the case before. 
Dr. Peter or George Peter represented her. 

Q. Did Dr. Peter, or either of the Peters, direct you 
in writing to release the property ? 

A. No, sir. 

Q. Did they ever direct you verbally to release the 
property ? 

A. They did not. 

Q. Did you then release it without consulting 
them ? | 

A. I released it from the affidavits presented to 
me, that it was a forgery, and from the statement of 
Dr. Peter, that he was so well satisfied of it that he 
was willing to pay Mrs. Kennon the money himself. 
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(). Is this Dr. Peter the one who appeared as her 
attorney and was empowered to act for her? 

A. Dr. Peter was the doctor and George Peter was 
the lawyer. 

(). Peter, the lawyer, acted as her counsel and 
acted with you in the matter ¢ 

A. Not as to the release. No, he did not appear 
in the case until after he ordered the advertising. 

(). Then Peter the lawyer, did intervene in the 
cause ¢ 

A. Yes, sir. 

% + % x #% % 

(). Did vou change yvour mind in regard to the 
character of the note and deed of trust from. state- 
ments made to you by Callan / 

A. Principally so. 

% % % % % * x % % 

(4). What did Callan tell you in regard to the 
character of this note and deed of trust ? 

A. That he was present; knew Jenifer, and had 
known him for many years, and witnessed his signa- 
ture. 

(). He didn’t tell you the house and street where 
he found Jenifer ? 

A. Not that I remember just the facts of the case. 

(). This conversation with Callan was after the 
deed of release was made by you ? 

A. Yes, sir. 

Q. Did you ever request Danenhower or anyone 
else to return and cancel this deed of release ? 

A. As I remarked before, | don’t remember 
whether I did positively, Knowing that my co-trus- 
tee had refused to sign it. 

Q). Did Mrs Kennon or either of the Peters re- 
quest vou to recall that deed of trust ¢ 

A. No, sir; not that I remember. They looked 
upon it in the same light.”’ 


At page 84 the witness concludes his testimony 
upon this point, as follows : 
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‘“(). After you signed that deed of release, how- 
ever, did you make sufficient inquiries to satisfy you 
that it was not a forgery 

A. I found that out after I signed the release, and 
before we were directed to make the second sale. 

Q. No proof, however, was ever made to you that 
it was a forgery, was there ? 

A. Nobody undertook to prove that it was a for- 
gery.”’ 


These extracts from the testimony of the witness 
exhibit the almost morbid sensibility of an honorable 
man te avoid the slightest imputation of connivance 
in a transaction about which there could exist the 
bare imputation of fraud. Nothing could be more 
frank and ingenuous than the conduct of Mr. Dodge 
in dealing with the complainant’s agent on the sub- 
ject of the deed of trust. Until satisfied by evidence 
of the actual fact of its proper execution his sensi- 
tive regard for probity dictated the allowance of 
overweening consideration to the unsustained impu- 
tations of fraud made by the agent Danenhower and 
blinded him to the fact that they were being urged 
on behalf of parties whose every interest demanded 
that he should become the instrument for securing 
release of the trust. Fortunately for the bona fide 
holder of the note his sense of justice urged him upon 
an investigation which developed, in time, the real 
fact of the transaction and the artful conspiracy of 
which he had been so nearly the dupe. As a conse- 
quence of this disclosure the second sale was ef- 
fected. (p. 76.) 


‘*Q. State, then, if von sold the property again? 
~ A. We sold the property again—a second time to 
Mr. Cissel. 
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(). Look at these two papers attached—look at the 
under one first—and state what they are. 

A. That is the anctioneer’s account of sales and 
your statement of the fund. 

(). That paper is correct, I suppose ? 


- . es i 

A. Yes, sir. =<. 
(Mr. Jones: ‘*I file same paper here in evidence,’’ | 
and the same is marked Exhibit R. P. D. No. 4.] | 


The deed of trust was fully identified by the wit- 
ness, Callan, who was recalled for the purpose (see 
p. $5). The original was thereupon filed as ** Ex- 
hibit J. N. C.—R. P. D. No. 5, and is copied at p. 
93 of the record. This instrument supplied the last 
required link to establish, beyond question, the bona 
fides of the transaction here sought to be impeached. 
This, taken in connection with the duly authenti- 
eated note (Ex. R. P. D. No. 2, p. 91) and the re- 
ceipted bill for the tax of 1875 (Ex. R. P. D. No. 1, . e 
p. 90) can leave no doubt that the loan was actually 
made for the benetit of Jenifer in 1875; that from 
the proceeds was deducted, with his approval and 
consent, the current tax of that year, and that he de- 
liberately made, in evidence thereof, the promissory 
note and executed, as security therefor. the deed of 
trust which furnish the subjects of the pleadings and 
testimony in this cause. 

It remains only ta note that the fact of the loan is, 
further, abundantly evidenced by the written an- 
—swers of the holder of the note, Mrs. Britannia W. 
Kennon at pp. 25-27. Like the witness Dodge, she 
frankly admits the effeet upon her of disparaging 
reports relative to the deed of trust, but, at the same 
time, shows her capacity for decisive action when she 
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had become finally disabused of the donbts which 
such reports were so well calculated to create. 

I have not thought it necessary to advert to the 
ill-pleaded and inconsequential averment of the 12th 
paragraph of the original bill (p. 3) touching the al- 
leged existence ‘‘in 1874 and 1875”’’ of ‘‘a noted 
real estate pool which did its business in the office 
of said James Nich. Callan,’’ ete., because, even if 
it were true, no connection is, in terms, claimed be- 
tween such ‘* pool’’ and the transaction in question, 
neither is such connection nor the existence of the 
‘* pool ’’ itself established by testimony on behalf of 
the complainants. Again, the existence of such 
‘*nool’’ is denied in the answers and conclusively 
disproved by the testimony of the defendant. The 
presence of this gratuitous averment in the bill was 
the occasion of Callan’s ex parte affidavit (p. 12) 
filed as ‘‘ Ex. A’’ with the answer. He thus refers 
to it at p. 86 of his cross-examination: 


‘*A. lam not one of the defendants in this case, 
and have no interest in it.”’ . 

‘*(. How came you make that affidavit at all, and 
did you read it over before signing it; and did you 
know Jenifer when he was living on his O street 
property ?”’ 

(Mr. JoNEsS. Question objected to because it is mul- 
tifarious. ) 

‘¢©A. I think I have known Jenifer for thirty-five 
vears, as I have already stated. The affidavit was 
made in my own defence, having been attacked by 
the bill of complaint in this case. I have no recol- 
lection of reading it over ”’ 


In conclusion it is observable that, whereas, on the 
one hand, the complainants fail, wholly, to establish 
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their right to sue as the heirs and devisees of the 
late Thomas Jenifer, and whereas, the general and 
vague allegations of fraud and forgery in their bill 
of complaint, are wholly unsustained by proof; on 
the other, the defendants, by the direct and positive 
testimony of unimpeached witnesses, disprove, most 
effectually, every averment of fraud, and establish, 
beyond any possibility of doubt, the actual and bona 
fide execution of the deed of trust by the late Thomas 
Jenifer. 


It is, therefore, respectfully submitted that the de- 
cree of the Supreme Court of the District of Colum- 
bia should be reversed. 
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Abstract of Pleading. 


This isan appeal from a judgment of the General 
Term of the Supreme Court of the District of Col- 
umbia, declaring fraudulent and void a certain pre- 
tended deed of trust and promissory note alleged to 
be secured by the said deed, both executed in the 
name of one Thomas Jenifer, now deceased ; said 
decree also declaring fraudulent and void a subse- 
quent deed of conveyance made by the trustees under 
said pretended deed of trust to Samuel 8S. Cissel, the 
present appellant. 

The plaintiffs, respondents here, sued as all the 
heirs at law of said Thomas Jenifer, deceased, and 
as devisees under his last will and testament. 
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The defendants, Dodge and Darneille, were the 
trustees under said pretended deed of trust ; de- 
fendant Hall was the payee in said pretended prom- 
issory note ; defendant Kennon was the holder of 
the same ; defendant Stuart was a purchaser from 
the trustees of the premises described in said pre- 
tended trust deed, but did not take title; and de- 
fendant Cissel was a subsequent purchaser, who ac- 
cepted conveyance from said trustees. 

The premises in question are situated in the city 
of Washington, in the District of Columbia, and all 
the parties were, at the beginning of the suit, resi- 
dents of said District, except plaintiffs Nance and 
her husband, who were residents of the State of 
Marvland, and defendant Hall, whose residence is 
unknown to plaintiff. 

All the defendants except Hall were served, and 
Dodge, Darneille and Cissel made answer. 

The complaint alleges that Thomas Jenifer, a resi- 
dent of the city of Washington, in said District of 
Columbia, died March 3d, 1878, in said city, seized 
of the premises in question by a deed duly recorded ; 
that by his last will and testament, duly probated, 
etc., the premises were devised to certain of the 
plaintiffs and certain persons deceased, which plain- 
tiffs, with the other plaintiffs joined, were all the 
heirs at law of said Thomas Jenifer, deceased : that 
on or about July 8th, 1875, some person unknown 
forged, in the name of said Thomas Jenifer, a prom- 
issory note for 31,000, in favor of defendant John T. 
Hall, and a deed of trust securing the same, pre- 
tending to convey the premises in question to de- 
fendants Dodge and Darneille as trustees for that 
purpose ; that said Jenifer was never indebted to 
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said Hall in said sum, or any sum whatever, and in 
no way authorized any such transaction, amd in no 
manner signed said note or executed, acknowledged 
or delivered said deed; that the plaintiffs first 
learned of said forged note and deed in July, 1880. 

The complaint further alleges that said Dodge 
and Darneille, trustees, after advertising said premi- 
ses, sold the same at public sale in June, 1881, to 
defendant Stuart, but owing to some alleged for- 
geries, the premises were not conveyed to him; that 
subsequently the said trustees having again adver- 
tised, sold said premises on the 29th day of May, 
1882, at public sale to defendant Samuel 8S. Cissel, 
and executed and delivered to him a deed, which was 
subsequently recorded. 

The answers deny the forgery, and allege that said 
Jenifer received said $1,000 from defendant Kennon, 
the loan being made on the security of said note, 
and trust deed securing the same. The allegations 
respecting the two public sales are substantially ad- 
mitted as above summarized, but the answers allege 
that the sale to defendant Cissel was made in good 
faith by the trustees after investigating said charges 
of forgery, and being satisfied that they were false- 
Defendant Cissel further alleges that he is a bona 
jide purchaser, without notice of any kind. De- 
fendant Darneille further alleges that plaintiff An- 
thony M. Dutch, in 1880, admitted the genuineness 
of said note and trust deed. but claimed that the 
note had been paid, and that the trustees should 
give a release. 

Evidence was taken, and, on hearing in Special 
Term, the bill was dismissed. The complainants ap 
pealed and the General Term unanimously reversed 


| 


the decree of the Special Term, and passed a decree 
granting the relief prayed. The appellant, the pur- 
Chaser at the sale under the alleged deed of trust, 
brought the case here. 

At the time he purchased he was duly notified, by 
the authorized attorney of the complainants, that 
the deed of trust was a forgery, so he bought with 
notice subject to all their rights and equities. (See 
Record, p. 145.) 

There would, therefore, seem to be nothing in this 
‘ase but the simple question of fact: is the deed a 
forgery or not’ On this question the burden of 
proof is on the appellant. The original title of the 
complainants is undisputed, and, indeed, the appel- 
lant claims under that title, and is estopped to deny 
it. When, therefore, he sets up as his defence a 
transfer of that title to him he is hound to make out 
that title by preponderating proof. It is not the 
ordinary case of a party alleging fraud who is bound 
to establish that fraud, but is a question of faet ; is 
the deed the deed of the devisor of the complainants 
ornot? If weadmitted the deed to be genuine and 
claimed that it had been obtained by fraud, then the 
burden would be upon us to make the necessary 
proof, were it not for the fact that the party charged 
with having executed the alleged deed of trust is 
shown conclusively tp have been an unlettered man; 
one who could neither read nor write. Under these 
circumstances it is incumbent upon the one wishing 
to claim under such a deed * to show, post douwht, 
that the party fully understood the object and im- 
port of the writings” he executed. 

Seldon vs Mie rs, 20 How... 506. 
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Such is the law where the execution of the instru- 
ment is not questioned. How much stronger the 
reason is, when, as in this case, the execution is de- 
nied, the alleged grantor is dead, and we have not 
even his signature to examine to aid us in determin- 
ing the fraud in the execution ; the instrument being 
signed by mark. Surely in this state of the facts it 
was incumbent upon the appellant ‘** to show, past 
doubt,’ not only that the grantor, Jenifer, ‘‘ fully 
understood the objeet and import of the writings,’ 
but that he actually executed them. 


Is the Deed a Forgery? 


The record sufficiently discloses the fact that in 
1875 there was a combination between two colored 
men named Brooks and Stewart and white man 
named Dudley, whose business it was to get up deeds 
of trust ipon property in Washington, and to have 
men and women, personating the owners, to execute 
them with all due formality and then get the money 
on them. (See Record, pp. 190, 88, and 207. ) 

This was done in many instances, and Brooks and 
Stewart were sent to the penitentiary for these crimes. 
Dudley negotiated this loan with Dodge and Dar- 
neille. (Reeord, p. 199.) 

The defendants, Dodge and Darneille, negotiated 
at least one other of these forged deeds of trust, be- 
sides the one in this case. and the notary, Callan, took 
the acknowledgment of both these deeds (Record, 
pp. 154, 192, and 222), the second one a month or two 
after the Jenifer deed. (Record, p. 193.) He, Cal- 
lan, is shown to have been in close relation with 
Dudley, and at that time, or immediately after, to 


have oceupied the same office with him. (Record, 
pp. 218, 221-2.) 

The alleged deed of trust bears date July 8th, 1875. 
No steps were taken to enforce it until July, 1881. 
No interest was ever demanded of Jenifer, the 
grantor, during his lifetime, although he lived 
nearly three years after its date, and one year after 
the maturity of the note, and neither he nor any of the 
complainants had any Knowledge of the deed until 
July, 1880, when a search of the title, made for the 
purpose of effecting a loan on the property disclosed 
that it had been recorded. In the meantime the trus- 
tees, the lady who had loaned the money and her 
son-in-law, had coneluded that the deed was a 
forgery (See Record, pp. 62, 189, 197, 24, and 80.), 
and so satisfied was the son-in-law of that fact that 
he said he would pay the money himself. (Record, 
p- 198.) Her attorney, the Hon. George Peter, a 
leading attorney of the Montgomery Co., Maryland, 
bar, and now president of the Senate of Maryland, 
was also convinced of the fraud, and advised his 
client to sign a release of the deed, which she did. 
(Reeord, p. 62.) 

Three or four months after the execution of the al- 
leged deed, two men called at the house where Jeni- 
fer lived, and made enquiries as to whether he had not 
encumbered his property to the amount of 31,000, 
which he positively denied. (Record, p. 101.) One 
of these men was identified as one of the persons at- 
tending the examination of the witness, and as Dar- 
neille is shown by the record to have been present, it 
was, in all probability, he who made the enquiry. 
(Reeord, pp. 169, 173.) Enquiry was also made of 
the notary, Callan, during the two vears before the 
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maturity of the note, by the trustees and the parties 
representing the lender of the money. 

When the attempt was made to effect the loan in 
1880, the complainant, Anthony Dutch, applied to 
Mr. Danenhower, a very reputable real estate agent 
of Washington, who ordered the abstract of title 
that disclosed the existence of the fraudulent deed. 
Danenhower states that Dutch at once said that 
Jenifer had never made such a deed to his knowl- 
edge (Record, pp. 74-5). 

Dutch called on Darneille to enquire about the 
deed, and he spoke evasively about it, and asked 
how much he (Darneille) could make out of it, to 
which Dutch made no reply, and Darneille asked 
him to send Mr. Danenhower to see him about it. 
(Record, p. 96.) 

When Danenhower called, Darneille told him 
that he would sign a release of the deed if Mr. 
Dodge would (R., p. 78). Whereupon Mr. Danen- 
hower prepared a release, which was signed, as be- 
fore stated, by Mrs. Kennon, the lender of the 
money, under the advice of her counsel, the Hon. 
George Peter; and Mr. Dodge also signed it (R., p. 
197), having, as he said, not the slightest doubt that 
the deed was worthless (R. p. 197). 

When Danenhower presented the release to Dar- 
neille a very remarkable conversation ensued. Dar- 
neille asked what he was to make by the transaction. 
Danenhower told him the usual fee to a trustee for 
executing a release——S5, or one-half of it, as there 
were two trustees. He demurred, and said that if 
the parties would pay $400 he would sign the release, 
and would divide the money with Danenhower. 


That Danenhower could get a deed of trust from the 


8 


owners for 8400, and he would negotiate it and they 
could divide proceeds. Danenhower.,. of COUPSe, in- 
dignantly rejected the rascally proposition, and Dar- 
neille refused to sign the release. Danenhower’s ac- 
count of this conversation is given on page 83 of the 
Record, in the following language: ‘* Me said he 
would release the property if I got Mr. Dodge's sig- 
nature. L procured Mr. Dodge’s signature in the 
regular way, and presented it to Mr. Darneille, and 
he then said, ‘What have Ito make out of it?” or 
words to that effeet. I said to him, *You have 
agreed to release it.” * Well, he said, ‘I won't re- 
lease if unless Lam paid forit.” Healso said, ‘You 
are a notary publie; you can draw up a trust for 
S400; get Duteh to sign it, as he cannot read ; Lean 
sell the note: | can work the note.’ [ declined, and 
said | would have nothing to do with it. He even 
offered me S200, one-half of the 8400. L told Mr. 
Dutch next time IT saw him about my conversation 
with Darneille.”” And the substance of this con- 
versation is again stated on pages 68 and 69 of the 
Reeord. 

Darneille, as before stated, was in attendance at 
the taking of the testimony ; he was a party to the 
suit, trustee for his client, for whom he loaned the 
money, and his honor and honesty were most grossly 
impeached by this testimony, vel he did not dare to 
Jo on lhe stand to deny if, nor did the counsel Sor 
the appellant eall him asa witness. Such conduet 
would justify the belief that he was a confederate 
with Dudley and Stewart in the original fraud. 

After Danenhower’s refusal to join in the attempt 
to rob his elients, Darneille seems to have deter- 
mined to endeavor to sell under the deed of trust, 
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and in July, 1881, the property was offered for sale 
and bid in by one Stewart, who was desirous of com- 
pleting the purchase, but could not because the 
trustees could not give a good title, and the sale fell 
through (Record, p. 188). 

Afterwards, in May, 1882, the property was again 
offered for sale, and bought at auction by the appel- 
lant, notice having been duly given at the sale that 
the deed was a forgery, as above stated (R., p. 145). 

The testimony on behalf of the appellant consists 
of that of the notary, Callan, and the trustee, 
Dodge. Mr. Dodge, who was a most honorable and 
correct man, does not profess to know anything 
about the execution of the deed, and searcely any- 
thing of the transaction, as it was under the man- 
agement of his partner, Darneille (R., pp. 204-5, 
POS). 

He never saw Jenifer, the grantor (R. p. 194), nor 
Hall, the payee of the note (R., pp. 193-4); he does 
not even Know that the appellant has ever paid one 
cent of money on the purchase (R., p. 204), nor has 
he ever paid Mrs. Kennon anything on account of 
the note (R., p. 204). For three or four years he had 
no more doubt that the note was a forgery than if he 
had seen it done (R., pp. 180, 189, 197). He says the 
affair was entirely dropped in 1877, at the time of the 
maturity of the note (R., p. 189), Dudley came to his 
office, July 4th, 1875, and offered this loan to them, 
Darneille said this would suit Dr. Peter's $1,000, 
and Dodge examined the papers, and satisfied him- 
self it was a good loan. When the papers were all 
prepared he got the money from Peter, and coneluded 
the transaction, paying the tax bill for the current 
vear, 1875, (R., p. 186), and paying the remainder 
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over to Dudley (R., p. 185). A very curious fact in 
the case, which is without any explanation in the 
evidence, is that the tax bill was paid June 30, 1875, 
(R., p. 225), four days before Dudley saw Dodge and 
eight days before the deed of trust was executed. 

It will be seen from this evidence that from Dec. 
Sth, 1875, the maturity of the first interest till after 
July, 1880, when Mrs. Kennon and Dodge signed the 
release, the evidence presented to the trustees, to 
Mrs. Kennon, and her agent and her attorney, left 
them no hope of recovering the money, which they 
believed they had been defrauded of. What caused 
the change of views that led to the attempts to sell 
does not appear, except that Mrs. Kennon testifies 
(Ree., p. 62) that Darneille said that the money was 
justly hers, and thereupon she ordered proceedings 
to be commenced. It is in evidence that Mr. George 
Peter (R., pp. 67-8) and Darneille (R., pp. 169, 171), 
had been more than once in consultation with Cal- 
lan, the notary, in the interval, and they learned 
nothing from him that gave them any hope of estab- 
lishing the genuineness of the deed of trust, but the 
only witness called by them to establish their case is 
this same Callan. What new light had he, and 
whence was it obtained / 

In support of the answers of the appellant, an affi- 
davit of Callan was filed, marked Ex. A., which is 
introduced in the evidence in the examination by 
counsel for appellant, in which he states the cireum- 
stances of his taking the acknowledgment. The affi- 
davit is to be found on pp. 28-32 of the record. In this 
affidavit hestatesthat he ‘‘went tothe residence of said 
Thomas Jenifer (which is on O street, between 9th 
and 10th streets, on lot H, in sq. 367) for that pur- 
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pose.’? Also, ‘*he said he was going to borrow 81,000, 
and give the properly on which he lived as security 
for its payment.”” And ‘*/he circumstances sur- 
rounding the execution of this deed and note were im- 
pressed upon my memory, because of the facts that I 
was required by reason of Jenifer’s sickness and con- 
finement at home to go to his residence, though I had 
been in the habit of seeing him frequently at his 
place of employment,” «ce. 

Here is a definite statement that on the 8th of 
July, the date of the acknowledgment, Callan went 
to Jenifer’s residence on O street, between 9th and 
10th, that Jenifer said he was going to borrow money 
on the property on which he lived, and that all the 
details of the transaction were impressed upon his 
memory by special circumstances. As was estab- 
lished by the evidence of complainants, beyond any 
doubt, as will be hereafter shown, Jenifer had not 
lived in the house on O street for 12 or 13 years, but 
in a small house in the rear of it, in an alley, and that 
he had left the O-street property in May, 1875, togo 
to Dutch’s house, and had never returned to it. 
When confronted on the stand with this contradic- 
tion, he, Calian, said that F. W. Jones, then solici- 
tor for the appellant, had put the words in parenthe- 
sis ‘(which is on O street between 9th and 10th, lot 
H, in sq. 367)’’ in the affidavit without his authority 
(Rec., p. 152), and he swore to it without having 
noticed the sentence in parenthesis (R., p. 163). 

This statement, so important in the decision of this 
case, cannot be allowed to rest on the testimony of a 
witness who swears in exactly opposite ways in his 
aflidavit and deposition, or who was so careless as 
not to know to what he was swearing. 
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In answer to a question by Mr. Jones, he said that 
as he (Jones) had prepared the atlidavit, he could ex- 
plain the parenthesis better than he eould( R., p. 151). 
But Mr. Jones is not called as a witness to confirm 
Callan’s account of the affidavit, although he must 
have known how important it was that this should 
be done in the interest of hiselient. No professional 
etiquette could restrain him from doing so, or if 
he was over sensitive on that subjeet, he would 
certainly have felt it his duty to retire from the case 
inorder to give his elient the benefit of his testimony. 

But there is another sentence in the affidavit that 
quite as definitely fixes the place where Callan says 
he took the acknowledgment as that in the paren- 
thesis. Ile states that Jenifer told him he was 
- cong lo ceive the property on which he lired as se- 
curity.” ‘The deed in Callan’s hands showed that 
the property given as security was on O street be- 
tween 9th and loth, and if the notary was in a con- 
dition to discharge the funetions of his office, the 
discrepancy conld not have eseaped his notice. He 
does not claim that Mr. Jones inserted this without 
his knowledge, and it is quite as conclusive in con- 
nection with the deed as the other, 

Callan’s story is as follows: Ile had gone to Nor- 
folk on the 4th of July with the militia; was at 
home on the 7th, and ** was not feeling extra good ”’ 
for, the balanee of the week (R., p. 157). On the 
Sth, just after dinner, he was lying down, when a 
man named Hall came with a carriage to get him to 
tnke an acknowledement of an old man named Jeni- 
fer. tle did not know Halls first name; never saw 
him bat once or twice before ; indeed knew him only 
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by sight, and never saw him again after the acknowl- 
edgment (R., pp. 155-6). 

He did not take enough notice of the house to de- 
scribe it ; thinks there was a woman in the room, but 
don’t know whether there was a man or not (R., pp. 
157-8), and all this after the circumstances had been 
specially impressed upon his memory, which is not 
usually the case (R., p. 32). He says he had known 
Jenifer thirty-five or thirty-six years (R., p. 149), 
and that ‘* I] had known Mr. Jenifer, the party mak- 
ing the note, ever since e wasa boy.”’ (R., p. 172.) 
Callan was forty-four years old when his testimony 
was taken, 1883 (R., p. 147), and all the witnesses 
speak of Jenifer as an old man. Dr. Beall says a 
‘*man of advanced age’’ (R., p. 117), which shows 
how reckless Callan testifies. However, his ac- 
quaintance with him was intimate when he ‘‘ was 
raising volunteers for Mexico’ (R., p. 160). Volun- 
teers for Mexico, so far as is known to history, have 
only been needed in this country about the years 
1846 to 1848. Whether it was the middle-aged col- 
ored man or the precocious youth of seven years old 
who was engaged in raising them is rather obscure 
from Callan’s testimony, but in either case the fact 
would be remarkable if true. 

But not withstanding the intimacy between the 
parties, Jenifer did not recognize his old acquaint- 
ance of thirty-five years at all, not even as one of 
the Callan’s (R., p. 159). 

If, as was the habit of Dudley and his co-con- 
spirators, they had secured an old man to personate 
Jenifer, this preliminary talk would have given the 
pretended Jenifer a sufficient cue to perform his part 
in the execution of the deed. 
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But what are we to say of a man who goes with 
an entire stranger, in the execution of his duties as 
a notary public, to the bedside of a very old man, a 
helpless paralytic, unable to leave his bed, or even 
to sit up in it without support, whom he had known 
all his life, and who knew his family-—an illiterate 
man who could neither read nor write, and take his 
acknowledgment to a deed which jeopardized all 
the little savings of his life in his old age, and suf- 
fered him to put that deed and the note secured by 
it in the hands of this stranger, without any security 
that it would not be used to rob him of hisall ¢ This 
is the evidence, and this the sole witness that the 
appellant relies on to show that Thomas Jenifer ever 
made the deed of trust. We submit that he has en- 
tirely failed to make out a case, even if there were 
no testimony on the other side. 

But, so far as testimony can establish such a 
negative fact as the non execution of a deed, 
we have the uncontradicted evidence of three wit- 
nesses that Jenifer denied, in his lifetime, that he 
had ever encumbered his property. When Danen- 
hower noticed the deed of trust in the abstract, and 
spoke to Duteh about it, he immediately said there 
was no such deed (R., pp. 66 and 74). Jenifer lived 
with Dutch and his wife from the middle of May, 
1875, till the time of his death, and was never out of 
their house but once during that time. Mrs. Duteh 
was at home at the time thealleged deed wasexecuted, 
in sole charge of the old man (R., pp. 119, 120). 
Neither of them ever say Jenifer sign any deed or 
other paper. Dutch says that Jenifer had no need 
of money, and it is certain that his taxes were 
regularly paid, and that he paid his physician, Dr. 
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Beall, $25, only one week before the date of the deed 
(R., p. 45), and that he took the money out of a pocket- 
book under his pillow, and he gave Dutch money 
to pay the taxes from the same place. Poor colored 
men who are pressed for money are not apt to pay 
theirtaxes and doctors’ bills as long as they can post- 
pone it. The testimony shows that the property 
rented for $21 per month (R., p. 103), which was cer- 
tainly a very comfortable provision for a man in 
Jenifer’s condition of life. 

A. M. Dutch testifies that he never heard of the 
deed of trust till Danenhower informed him of it in 
July, 1880, (R., p. 94), and he told Darneille that 


~ Jenifer told him there was none (R., p. 108). 


Mr. Dutch and his wife give a very clear account 
of an interview with two white men who called to see 
Jenifer in the fall of 1875. Mrs. Dutch says: ‘I re- 
member two men coming there either in the month of 
October or November, 1875, and they asked for 
Jenifer. I met them at the door and taken them 
into the room where he was. Then I stood at the 
door and they asked him if he had not borrowed some 
money on his property, and he told them ‘ No, never 
in my life,” and they taken out a paper and told him 
there was $1,000 against it, and says he, ‘ Why, 
never in my life,’ says he, and then says he, ‘Sho! 
sho! my cousin there knows I never borrowed a cent.’ 
Then they asked him if he knew John R. Brooks. 
He told them ‘no, sir.” They asked him if he knew 
Charlie Stuart. He told them that he knew him only 
by sight. They mentioned another name, but I could 
never remember his name; and they went away. 
They did not ask him any more questions.” (R., pp. 
121-2.) 
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On cross-examination she repeats the story (R., pp. 
140-1). Duteh gives an account of the same interview 
on page LOL of the Record. It will be remembered that 
the Brooks and Stewart were the two colored forgers 
who were operating with Dudley, the negotiator of 
the loan with Dodge and Darneille, and that Dar- 
neille was probably one of the two men who called 
on Dutch and Jenifer. | 

Henry T. Wiswall, who filed the bill and took the 
testimony in this case was the legal adviser of Jeni- 
fer for sometime before his death, made two wills 
and codicil and attended to other business for him. 
He says: **L found him a clear headed, sensible 


old man, of very few words. He told me what real 


estate he owned, and what it rented for, how long he 
had owned it, and (hal he did not owe a cent in the 
world.’ (R., p. 182.) 

Now, as the genuineness of this deed was denied 
very soon after its date, and its forgery admitted by 
all the parties interested in it until after they Knew 
that Jenifer was dead, it would seem impossible for 
better proof to be made in such a case as this, than is 
here shown. 

There is nothing in the record to show that Dudley 
ever had the least authority to negotiate a loan for 
Jenifer, or that they ever saw each other, or that 
Jenifer ever received a cent of the money that was 
paid by Dodge to Dudley. No connection is shown 
in any way between Hall, the payee of the note, and 
Jenifer, and indeed Hall was evidently a man of 
straw used to conceal the fraud from the actua] 
lender of the money. Darneille does not produce 
him asa witness, and Dutch searched diligently for 
him and could not find him. (R., p. #5.) 
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His signature to the endorsement is proved by no 
one. The whole proceedings for sale are based upon 
the fact that Mrs. Kennon isthe holder of the note with 
the words ‘‘ John T. Hall’? written on the back of 
it, but who wrote those words, whether Dudley or 
Stewart or Brooks, or whether there ever was such 
aman as John T. Hall, the proof fails to show. 

Mrs. Kennon had no right to order the sale of the 
property unless she had the note with the genuine 
endorsement of John T. Hall upon it, and we repeat 
there is no testimony to establish that vital fact. 

The appellant says in his answer that he is a bona 


fide purchaser for value without notice, but the no- 


tice given at the sale is admitted in the Record, page 
145. But there is no proof in the case that he ever 
paid one cent on the property. The statement of 
the trustee’s account is not evidence of the payment, 
for Dodge testifies that he made it, and ‘that he does 
not know that Cissel ever paid anything on the pur- 
chase. Moreover, Mrs. Kennon testifies that she 
never received more than S200 on the note, which 
was paid her by her son-in-law, Peter, who had be- 
fore said that he would pay her the whole. 

The facts that Jenifer was not at the house on O 
street between 9th and 10th, at the time of the al- 
leged execution of the deed, and that he was a help- 
less paralytic, are conclusively shown by the deposi 
tions of A. M. Dutch, Mary A. Duteh and Dr. Ben- 
jamin M. Beall. 

FRANCIS MILLER, 
Of Counsel for Appellees. 
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IN THE 


SUPREME GOURT of the UNITED STATES 


AntTuONY M. Dvutcu, ef al. 
va, In Equity. No. 757. 
SAMUEL 8S. CIsseLL, ef a’. 


Mlorton to Dismiss APPEAL. 


The plaintiffs now come by their Solicitor J. Parker 
Jourdan, and by leave of the court moves to dismiss the ap- 
peal of the defendants, in the above cause; because the 
amount involved, as shown by the record, is not sufficient 
to give to the court jurisdictien. 

The property in dispute was sold at public sale under and 
by virtue of a deed of Trust, which the plaintiffs, allege is a 
forgery. The trustees in said trust, were and are, Dodge 
and Darneille, who put in answers to the plaintiffs bill in- 
stituted to set aside the Deed of Trust. Cissell, the defen- 
dant, bought the property at the sale.s The property 
brought $1,700. Darneille, see page 8, paragraph 19, 
swears the property brought its full value. Dodge, the 
other trustee, see page 6th, paragraph 14th, swears also to 
the same fact. These trustees are and were realestate 
brokers, 

The only other evidence in the record, is the assessors 
valuation, June 30th, 1875; see page 90, exhibet R. P. 
D. No. 1 puts it at 2448. 

After the decree of the General Term of the District of 


Yolumbia hed been enrolled and approved by the chief 


Justice, and the cause disposed of, in order to confer juris- 
diction upon the court, the defendant Cissell, who alone 
appeals, files with the clerk of thesait General Term, er 
expartee affidavits, page 100. Claiming the property to be 
worth $2,700. 

The plaintiffs insist that these expariee affidavits form 
no part of the record, and so far as the records show, was 
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not approved by the court, nor brought to its attention; and 
this court has repeatedly held, where the record gives the 
value of the property in controversy, the conrt will not go 
outside of the record, and allow expartee affidavits tu be 
read, to give jurisdiction to the court, but will dismiss the 
appeal; and indeed it would be a dangerous experiment to 
allow these voluntary affidavits to be heard, becanse they 
are at war with the rules of evidence, and do not come, and 
are not subject to judicial scrutiny, and we well know they 
can be had at any tiine by either party to sustain or defeat 
the cause. 

If however the court should conclude that it has jurisdic- 
tion, then the plaintiffs move the court to advance the 
‘ause on the calender to be heard at its earliest convenience, 
and base the motion upon the affidavitts herewith filed. 

J. PARKER JOURDAN, 


Solicitor for Complainants, 


Mary A. Dutch, widow of the late Anthony Dutch, for 
and in behalf of herself and the plaintiffs in said suit, be- 
ing duly sworn doth depose and say, that for the last ten 
years this affiant hath been, and is now, well acquainted 
with the property now in controversy in this suit, that her 
late husband had the entire control of said estate for the 
space of three years immediately preceeding the death of 
said Thomas Jennifer, who was confined to his bed with 
sickness, during and for the space aforesaid; and as ben- 
ificary in his will continued to control the same, and collect 
the rents for two years thereafter, and until his death, 
which occurred about four years ago, 

That the said property during all the time aforesaid, 
rented for eighteen dollars per month, and was kept during 
the time aforesaid in tenantable and reasonable repairs, and 
the taxes on the same were regularly paid. 

- That before the death of the said Anthony Dutch, the 
said property was sold at public auction, under, and by 
virtue of a forged and fraudulently executed deed in trast, 
as fully appears by the testimony and exhibits on file in 
this cause, and purchased by the said detendant, Samuel 8. 
Cissell, well knowing of the fraudulent character of the said 
trust. 

That under said purchase he then and there took posses- 
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sion of said property, and has controlled the same ever 
since. That he has paid no taxes, and suffered the same to 
increase and remain annually unpaid, which with the pen- 
alties for non-payment, and other assessments amount as 
the certificate from the collector’s office shows, to over three 
hundred and fifty dollars. That since the said sale, the said 
Cissell has collected the monthly renta of the premises, and 
appropriated them to his own use. That he has permitted 
the property to go to waste. That the fences and houses 
were in ordinary repair when he took possession of the 
same. That no repairs have been done by him to the prem- 
ises. That the finces which enclosed the buildings have 
rotted down, and gone to decay. That the houses have 
retted and are tumbiing down, and wholly intenantable, 
though still ocenpied by impecunious tenants at reduced 
rents, and that the entire premises are a total wreck. That 
when the sale took place, about three or four vears ago, the 
property was valuable, eligibly situated, and would have 
brought at a fair sale, if the title had been assured, at least 
twenty hundred dollars, and that all the property in the 
immediate neighborhood has greatly increased in value, yet 
such is now the dilapidated condition of the premises in 
dispute, it would not fetch more than ten or twelve hundred 
doliars, That said Cissell must have received in rents at 
least eight hundred dollare, The plaintiffs through their 
counsel, therefore pray the cause may be advanced on the 
docket so that without further delay their rights may be 
heard, and interests protected. 
MARY A. DUTCH. 

Subseribed and sworn to before me this 21st day of 

April, 1886. [SEAL ] 
hk. J. MEIGS, Clerk, 
by J. R. YOUNG, Asst. Clerk. 


Jesse W. Jackson being duly sworn, doth depose and eay, 
that he isa realestate broker, is well acquainted with the 
value of realestate in the District of Columbia, and that at 
the request of the widow of the said Anthony Dutch, being 
MaryA. Dutch, he examined the property now in ae 
in the above suit situate on O street between 9th and 10th N. 
W.—and he found the said property going rapidly to decay. 
That the fences have pretty well rotted down. The houses 
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dilapidated and in a state of ruin—leaky and untenantable, 
and would not bring to-day at public sale more than twelv9 
hundred dollars—or perhaps fifteen hundred dollars, and 
never was worth more than two thousand dollars. 
JESSE W. JACKSON. 
Subscribed and sworn to before me this 10th day January, 

1887. [ SEAL. ] 

R. J. MEIGS; Clerk. 

J. R. YOUNG, Asst. Clerk. 


UnIteD States oF AMERICA } ... 
District oF CoLumBIA. = j°’ 


William H. Brown being duly sworn, says that he is forty- 
six years of age, and by profession a lawyer. That he has 
resided in the City of Washington, District of Columbia, for 
the Just 25 years, and for the last 16 years has been engaged 
in the practice of his profession, That he has had experience 
in buying and selling real estate in the north western secticn 
of said city. That he has owned property in square 868 in 
said city to an amount in value of more that twenty thousand 
dollars, That he has occupied and rented property in square 
867 during a period of seven years at one time, and again 
during the year from September, 1882, to October, 1883. 
That he has negotiated loans for others apon property in said 
square 367, and is familiar with the value of property in said 
square. That in his opinion sub lot “IT in said square 
867, is worth at a fair market value and adequate price, 
sixty cents per square foot, or an aggregate of 31639, and 
he would be unwilling to advise a purchaser to pay a greater 
sum or price for said property at the present time, and he 
does not belive that said property could have been sold on 
the real estate market for a greater sum than the price 
above named at any time during the last ten years. 

He further says that he has no interest of any character 
whatsoever in said property, or in any litigation concering 
the same. 

WILLIAM Hl. BROWN. 

Subscribed and sworn to before me this Ist day of May 
A. D.1886. [SEAL | 
R. J. MEIGS, Clerk. 

Bb. J. JENNINGS, Jr., Asst Cleri. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


SAMUEL 5S. CissEL, Appellant, ) 
| 
| No. 437. 


Us. 


ANTHONY M_ DutcH et. al., Appellees. } 


Appellant’s Brief on Motion to Dismiss. 


And the appellant aforesaid, by his solicitor, for cause 
against the appellees’ said motion to dismiss the appeal in 
the above entitled cause, says as follows: 


1. That the low price at which the property was sold on 
the 29th day of May, 1882, was due to the protest publicly 
made on that occasion by C. M. Matthews, Esq., on behalf of 
and as counsel for, the appellees (vide, p. 59 of the printed 
Record). The averment by the trustee, Darneille, in his 
answer at p. 8 of the record, was made with reference to the 
effect upon bidders necessarily produced by such repressive 
action on the part of the appellees. The same observation 
is true of the averment by the co-trustee, Dodge, at page 
6 of the record, that “the price was a fair one for the prop- 
erty.” If, under the circumstances, the property failed to 
bring more than the price paid for it by the appellant, the 
appellees are alone accountable; and it must be conceded 
that $1,700 was a tair price for property worth as much as 
$2,700 sold, as this necessarily was, in the face of a public 


disparagement of title. Tue averments, under considera- 
tion, were made by the trustees in vindication of the pub- 
licity, fairness and tona fides of their sale and correspond 
with similar formal allegations to be found in the customary 
reports of judicial sales, by trustees ‘appointed, from time to 
time, for the purpose. Such merely formal averments are 
clearly incompetent to establish the value of the property 
or to serve as an estoppel, in this respect, upon the appel- 
lant who, besides being the actually highest bidder, was, pre- 
sumably, prepared to become the purchaser of the property 
for a greater price and one which would be commensurate 
with its real value, had bystanders not been deterred from 
bidding by the protest publicly made on behalf of the ap- 
pellees. 

2. That the affidavits of George M. Barker, R. B. Detrick 
and Burr R. Tracy at pp. 100 and 101 of the printed re- 
cord were filed by the appellant at the time of his appeal 
and strictly in conformity with the practice of the court as 
recognized in -/chnson vs. Wilkins, 116 U.S. p. 392, and 
Wells vs. Wilkrns, id 393, They were made by parties 
who are throughly conversant with real estate values in the 
city of Washington and, in each instance, after a careful in- 
spection of the premises. They established the value of lot 
Il. sq. 667 from 1879, to the date of the appeal at not less 
than 31.00 per square foot, or in the aggregate $2,731-,4;. 
This estimate is aided by the assessment of the property on 
the tax bill tor 1875 at page 90 of the printed record. The total 
assessed value of the property was then not less than $2,- 
448, or within 3952, of the jurisdictional limit as established 
at the date of this appeal; and it is a matter of public noto- 
riety that the values of real estate, especially in the section 
to which this property belongs, has steadily appreciated 
during the past twelve years, 

3. That the affidavit of Jesse W. Jackson does not sustain 
the motion for dismissiop. It speaks wholly to the sup- 


a 


—— ee 


eee Soren 


4 


—. eZ 


$$... 


A II Ame 
, 


3 


posed value of the houses upon the lot and, if admissible, 
would seem to establish a higher value for the property 
than is claimed for it by the appellant. It is submitted, 
however, that the affidavit is inadmissible in that it is con- 
fined to an estimate as of the 10th day of January, 1887. If, 
however, said affidavit, together with the accompanying one 
of William H. Brown, be deemed worthy of consideration, 
the appellant, prays leave to submit in opposition thereto 
the subjoined affidavits of Robert Downing, Geo. A. Hyde, 
and Zephaniah Jones, who speak to the value of the prop- 
erty as for the past ten years. ‘The filing of such additional 
affidavits would seem to be warranted by the action of the 
Court in the five cases of Wells et al. vs. Wilkins, 118 U.S., 
230, | 

4. That the decree of the Court below in Special Term, 
dismissing the bill of complaint, should have been affirmed 
in the General Term, and appellant is confident that, upon 
the hearing, the decree appealed from will be reversed by 
this Honorable Court. 

W herefore he concurs in the wish for an early hearing, 
as expressed in behalf of the appellees, but, recognizing the 
impracticability of securing an advancement of the cause 
upon the docket, he hereby tenders himself ready to submit 
the same to the consideration of the Court upon printed 
arguments. 

The affidavit of Mary A. Dutch purports to deal with the 
merits of the cause, and is clearly inadmissible in aid of the 
pending motion. Bohanan vs. Nebraska, 118 U.S., 2381. 

W herefore the appellant submits that said affidavit should 
be excluded. 

The following are the additional] affidavits above referred to 
and made part hereof: 
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IN THE SUPREME COURT OF THE UNITED STATES. 
October Term, 1886. 


SAMUEL 5S. CISSELL, Appellant, 
vs. No. 437. 
ANTHONY M. Dutcn, et ai. 


Robert Downing, a witness of lawful age, being duly 
sworn according to law, upon his oath, deposes and says that 
he is engaved in business at 1320 9th street, N. W., being 
in square 367, city of Washington, District of Columbia, 
and is well acquainted with sub-lot “H,” square 367, and its 
value, and has been acquainted with the same for more than 
fifteen years last past. From affiant’s purchases in said square 
067, and from information gathered from sales of real estate 
in the vicinity of said Jot “H,” affiant states that said lot 
was worth at least $1.25 per foot when purchased by Mr. 
Cissell, the appellant, and it has continued to increase in 
value ever since his purchase, to wit: Ever since May, 1882. 

Rost. DOWNING. 


Subscribed and sworn to before me this 28th day of 
February, A. D. 1887. 
G. W. BALLocK, Address : 
Notary Public. 1320 9TH STREET, N. W. 


IN THE SUPREME COURT OF THE UNITED STATES. 
October Term, 1886. 


SAMUEL 8. CISsELL, Apellant, ) 
vs. - No, 4387. 
ANTHONY M. Dvtcn, ef al. J 


George A. Hyde, a witness of lawful age, being duly sworn 
according to law, upon his oath deposes and says that he was 


q 


-— 2 


* 
Oe EE ee &@ TE 


— 


es 


. 
ee cel A ae 
’ 


~ 


vo 


raised in the city of Washington, D. C.; that he has within 
the last year purchased three houses in square No. 306, and 
is well acquainted with the values of real estate in said city. 
That he has been acquainted with the lot of ground known 
as sub-lot “H” in square 367 in said city for the last ten 
years and its value. That it fronts, 23 feet and 9 inches on 
O street between 9th and 10th northwest, and is 115 feet 
deep and contains 2731 square feet of ground. That it was 
worth at least $1.25 per square foot when purchased by Mr. 
Cissell the appellant, to wit: in May 1882, and it has con- 
tinued to increase in value ever since, and is now worth at 
least $1.50 per square foot or $4,096.00 for the whole lot. 
Geo. A. HybDE, 
Address, 1412 35th st. N. W. 
Subseribed and sworn to before me this 28th day of Feb- 


ruary, A. D. 1887. 
G. W. BALLOER, 


Notary Public. 


IN THE SUPREME COURT OF THE UNITE4 STATES. 
October Term, 1886. 


SAMUEL S. CIssELL, Appellant, 
vs. - No. 437. 
ANTHONY M. DutTcu, et al. ) 


Zephaniah Jones, a witness of lawful age, being duly 
sworn according to law, upon his oath deposes and says that 
he owns real estate in the city of Washington, District of 
Columbia: that he is well acquainted with the property 
known as sub lot “ H,” square No. 367, in said city of Wash- 
ington, District of Columbia, said lot fronting 23 feet and 9 
inches on O (QO) street northwest, between 9th and 10th 
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streets, with a depth of 115 feet to a 15 foot alley. That 
he has been well acquainted with said property and its 
value for the last ten years or more; that it was worth at 
least $1.25 per square foot when purchased by Mr. Cissell, 
the appellant, and has gradually increased in value ever 
since his purchase, and is now worth at least $1.50 per 


square foot. 
Z. JONES, 


Address, 1104 9th street, N. W. 


Subscribed and sworn to before me this 28th day of Feb- 
ruary, A. D. 1887. 
G. W. BALLocH, 
Notary Public. 


The appellant, therefore, submits that the motion to dis- 
miss should be overruled with costs. 
Respectfully submitted, 
T. A. LAMBERT, 
Solicitor for Appellant. 
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JUDL & DETWEILER, PRINTERS, WASHINGTON. 


HOWARD D, POTTS Vs. THE UNITED STATES. 


1 Petition. 


In the Court of Claims. 


Howarp D. Ports 
vs. No. 14962. 
THe UNITED STATES. 


Claimant’- petition. 


To the honorable the judges of the Court of Claims: 


The petition of Howard D. Potts respectfully shows to your 
honors : 

1. That he is a citizen of the United States and an officer of the 
navy thereof, to wit, an assistant engineer. 

2. That he entered the navy November 16th, 1861; was appointed 
assistant engineer August 25th, 1863, and was placed on the retired 

list as assistant engineer October 26th, 1874, on account of 
2 physical disability, under sections 1448 et seq. of the Revised 
Statutes. 

3. That such disability arose from an incident of the service, but 
that the retiring board before which petitioner was ordered, disre- 
garding the evidence before it and the report of the medical mem- 
bers of the board, reported that the disability did not originate in 
the line of duty, and that in consequence of such report petitioner 
was retired on furlough pay. 

4. That thereafter petitioner appealed to the Secretary of the 
Navy for a reconsideration of his case, and that upon a full consid- 
eration of his said appeal, and the evidence in support thereof, 

petitioner was transferred by the President, by and with the 
3 advice and consent of the Senate, from the furlough to the 
retired pay list, March 20th, 1877. 

Your petitioner claims that under sections 1453, 1556, 1588, and 
1594, Revised Statutes, he was entitied after such transfer to be paid at 
the rate of $1,425 per annum, but that such pay has been wholly denied 
and refused him, and that he has only been paid at the rate of $950 
per annum since the date of said transfer. Wherefore your peti- 
tioner prays judgment against the United States for the difference 
between said rates of pay at $475 per annum from July Ist, 1879, to 
the date of filing this petition, viz., in the sum of $3,245.67. 

Your petitioner says that he is the sole owner of this claim, and 

has never assigned the same or any portion thereof; that he is 
4 justly entitled to the amount herein claimed after allowing 

all just credits and offsets ; that he has at all times borne true 
allegiance to the Government of the United States, and has never 
in any way voluntarily aided, abetted, or given encouragement to 
rebellion against said Government, and that he has appointed John 
Paul Jones, of Washington, D. C., his attorney for the prosecution 


of this claim. 
HOWARD D. POTTS. 
1—108¢ 


2 HOWARD D. POTTS VS. THE UNITED STATES. 


Howard D. Potts, being first duly sworn according to law, on oath 
says that he is the petitioner named in the foregoing petition ; that 
he signed the same, and that the matters and things therein stated 
are true to the best of his knowledge and belief. 


HOWARD D. POTTS. 


Subscribed and sworn to before me this 5 day of May, A. D. 1886. 
EUGENE SNYDER, 
Notary Public. 


[Endorsed :] No. 14962. Howard D. Potts vs. The United States. 
Original petition. Filed May 12, 1886. J.R. John Paul Jones, 
att’y for cl’m’t. 
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o Findings of Faet. 
In the Court of Claims. 


: Ilowarp D. Ports 
vs. -No. 14962. 
, THe UnNItep STATEs. J 


linding of fact. 


This case having been heard by the Court of Claims, the Court 
upon the evidence finds the facts to be as follows: 


1. The claimant is an asst’ engineer of the navy on the retired 
list. 


2. Oct. 9, 1874, claimant was examined by the medical ofticers of 
a naval retiring board, who made the following report: 


“NAVAL Retining Boarp, 
“Wasninatos, D. C., 8th October, 1874. 


“Sir: We bave examined Howard D. Potts, assistant engineer 
United States Navy, and find him affected with chronic 
6 ‘bronchitis, deposits in the inferior portion of the left lung, 
and asthma. 
“The records of the Bureau of Medicine and Surgery shows that 
Mr. Potts suffered a severe attack of pneumonia, involving both 
lungs, which originated in the line of duty while attached to the U. 
S. S. Dacotah, in November, 1867. In March, 1868, on the same 
ship, he experienced an attack of acute bronchitis, of a sutfocative 
character, excited by “climatic influences.” The patient states that 
he has had difficulty of breathing ever since his attack of pneumo- 
nia, and the medical history of his case proves him to have been 
the subject of treatment for asthma several times while aboard the 
U.S. 8. Monocacy during the years 1870, 71, and ‘72. Since his de- 
tachment from the Monocacy, in 1872, the paroxysms of diffi- 
7 cult breathing have increased in frequency and severity. | 
“ His present condition is such as to render him unfit for | 


HOWARD D. POTTS VS. THE UNITED STATES. 3 


duty, and, in our opinion, he is permanently incapacitated to perform 
the duties appropriate to his commission. 
ms Respectfully, &e., &e., &e., 
“GEORGE PECK, 
“ Medical Inspector, &c., &c. 
“DAVID KINDLEBERGER, 
“ Surgeon, &e. 


“Commodore J. W. A. Nicholson, U. S. Navy, president naval 
retiring board.” 


5. Oct. 10, 1874, the retiring board made the following report: 


“The medical members of the board, having completed the physi- 
cul examination of Assistant Engineer Potts, submitted report in the 
case, Which was read, and is hereto appended and marked C. 
& “The board, after mature deliberation, find that Assistant 
Engineer H. D. Potts, U.S. Navy, is incapacitated from active 
service, and, in their judgment, the incapacity did not originate in 
the line of duty. “J. W. A. NICHOLSON, 
“ Commodore and Pres't. 
“C,H. B. CALDWELL, 
“ Commodore. 
“JOHN C. FEBIGER, 
“ Commodore. 
“GEORGE PECK, 
“ Medical Inspector. 
“DAVID KINDLEBERGER, 
“ Surgeon.” 


4. In the above report the president concurred, and directed 
claimant’s retirement on furlough pay. 
5. Claimant was nominated March 15, 1877, and confirmed by 
the Senate March 17, 1877, for transfer from the furlough to the 
retired pay list, under section 1594 of the Revised Statutes. 
9 6. Since his transfer claimant has been paid at the rate of 
$950 per annum. 
And upon the foregoing findings of fact the Court decides as as con- 
clusion of law: 


Conclusions of Law. 


This is a claim of a naval officer on the retired list for three- 
quarters sea: pay under the first clause of sec. 1588, Revised Statutes, 
instead of half pay under the second clause of said section by reason 
of a transfer from the furlough to the retired pay list in accordance 
with section 1594, R.S. The points are exactly similar to those in 
the case of Jabez Burchard, decided adversely to the claimant in 19 
C. Cls. Rep., 187. In accordance with the views expressed in the 
opinion in that case, the Court decides that the present claimant is 
not entitled to recover and dismisses the petition. 


[Endorsed:] 14962. Court of Claims. Potts vs. The U.S. Find- 
ings of fact. Filed June 7, 1886. A. H. 


4 HOWARD DD. POTTS VS. THE UNITED STATES. 


10 Judgment. 
Court of Claims. 


Howarp D. Ports ) 
v. No. 14962. 
THe Unirep States. 
The Court filed findings of fact and conclusions of law, and it was 
ordered that the claimant’s petition be dimissed. 


The above judgment was entered of record June 7th, 1886. 
1] Appeal. | 
In the Court of Claims. 


Ilowarp D. Ports ) 
is. Pa No. 14062. 
Tut UNITED STATES. 


Comes now the claimant, by John Paul Jones, his attorney, and 
prays the Court for the allowance of an appeal from the judgment 
of the Court disinissing his petition in the above-entitled cause. 

JOHN PAUL JONES, 
Att'y for Cl m't. 

Allewed June 19, 1886. 

WILLIAM A. RICHARDSON, 
Chief Justice. 


[ndorsed :] Court of Claims. 14962. Howard D. Potts vs. The 
United States. Motion of claimant for allowance of appeal. Filed 
June 19, 1886. A. TH. John Paul Jones, att’v for cl’m’t. 


12 In the Court of Claims. 


llowarp D. Ports 
re. » No. 14692. 
Tur Unrrep States. 


[, Archibald Ilopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the Court and the 
conclusion of law thereon, and of the judgment of the Court entered 
June 7th, 1886. 

In testimony whereof I have hereunto set inv hand and _ affixed 
the seal of said Court at Washington this 22nd day of June, 1886. 

[Seal Court of Claims. } 

ARCHIBALD HOPKINS, 
Chief Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 1080. Howard ID. 
Potts, appellant, vs. The United States. Filed October 6, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 158. 


THE UNITED STATES, APPELLANT, 


US. 


JABEZ BURCHARD. 


FILED OCTOBER 24, 1884. 


No. 1332. 
JABEZ BURCHARD, APPELLANT, 
US. 


THE UNITED STATES. 


FILED JANUARY 7, 1888. 


APPEALS FROM THE COURT OF CLAIMS. 


SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1886. 
No. 443. 


THE UNITED STATES, APPELLANT, 


VS. 


JABEZ BURCHARD. 


APPEAL FROM THE COURT OF CLAIMS. 


INDEX. 


Petition, filed September 6, 1283 

Traverse, filed October 6, 1883 

Counter-claim, filed December 11, 1883 
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Opinion of the court 

Final jadgment 
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UNITED STATES VS. BURCHARD. 


In the Court of Claims. 


JABEZ BURCHARD 
v8. \ 0 14022. 
THE UNITED STATEs. 
I.—Claimant’s petition.— Filed September 6, 1883.—A. H. 
To the honorable the Judges of the Court of Claims: 

The petition of Jabez Burchard respectfully shows to vour honors: 

1. That he is a citizen of the United States and an officer of the Navy 
thereof, to wit, an assistant engineer. 

2. That he entered the Navy March 14, 1865, was honorably discharged 
January 9, 1868, re-entered Sept. 1, 1870, and was placed on the retired 
list as assistant engineer Oct. 26, 1874, on account of physical disability, 
under sections 1448 et seq. of the Revised Statutes. 

3. That such disability arose from an incident of the service, but that 
the Retiring Board before which petitioner was ordered, not having the 

roper wditen before it, reported that there was no evidence that the 
dlisability originated in the line of duty, and that in consequence of such 
report petitioner was retired on furlough pay. 

4. That thereafter petitioner appealed to the Secretary of the Navy for 
a reconsideration of his case, and that upon a full consideration of his said 

appeal, the evidence in support thereof and a report of the Solicitor 
2 of the Navy Department, the Secretary decided that the disability 
of petitioner did originate in the line of duty. 

5. That thereafter petitioner was transferred by the President, by and 
with the advice and consent of the Senate, from the fur to the re- 
tired pay list, April 1, 1878, such transfer to take effect from the date of 
his retirement as aforesaid. 

Your petitioner claims that under sections 1453, 1556, 1588, and 1594, 
Revised ates, he was entitled, after such transfer, to be paid at the 
rate of $1,275 per annum, but that such pay has been wholly denied and 
refused him, and that he has only been paid at the rate of per an- 
num since the date of said trausfer. herefore yo — prays 
judgment against the United States in the sum of $2,337.50. 

Your petitioner says that he is the sole owner of this claim, and has 
never assigned the same or any portion thereof; that he is justly entitled 
to the amount herein claimed, after allowing all just credits and offsetis ; 
that he has at all times borne true allegiance to the Government of the 
United States, and has never in any way voluntarily aided, abetted, or 
given encouragement to rebellion against said Government ; and that he 
has appointed John Paul Jones, of Washington, D. C., his attorney for 


the prosecution of this claim. 
: JABEZ BURCHARD 
Assist. Eng., U. 8. Navy. 
Jabez Burchard, being first duly sworn according to law, on oath says 
that he is the petitioner named in the foregoing petition ; that he 
the same, and that the matters and things therein stated are true to the 
best of his knowledge and belief. 


Subscribed and sworn to before me this 5th day of 1883. 
(x. 8.] f. A. BAILEY, 
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2 UNITED STATES VS. BURCHARD. 
3 II.—General traverse.—Filed Oct. 6, 1883. 


And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United S.ates, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations and asks judgment accordingly. 

THOMAS SIMONS, 


Assistant Attorney-General. 


4 ITI.—Defendants’ counter-clain.— Filed Dec. 11, 1883. 


And now come the United States, by their Attorney-General, and say 
that Jabez Burchard, before and at the time of the commencement of this 
suit, was and still is indebted to the said defendants in a large sum of 
money, to wit, $1,168.75, by reason of having been erroneously paid and 
allowed the said sum by the accounting officers of the Treasury Depart- 
ment in excess of what was rightly and justly due said Burchard for his 
salary as a retired assistant engineer from April 1, 1875, to March 31, 
1878. 

Wherefore the Attorney-General prays that judgment be entered against 
the plaintiff for the sum of $1,168.75 aforesaid. 

THOMAS SIMONS, 
Assistant Attorney-Creneral, 


IV.—Claimant’s replication to counter-clain.—Filed January 10, 1884. 
For replication to the defendants’ counter-claim the claimant, by his at- 


tourney, denies that he is indebted to the defendant as alleged. 


JNO. PAUL JONES, 


Att’y of Record. 
Sworn to and subscribed before me this 10th day of January, 1884. 
[SEAI.. | JOHN RANDOLPH, 


Ass’t CPk Ct. of Claims. 
5 V .—Findings of fact and conclusion of law. 
FINDINGS OF FACT. 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows : 


I. 


The claimant was appointed second assistant engineer in the Navy, to 
date from September 1, 1870, his title being subsequently changed, by act 
of February 24, 1874, ch. 35 (Supplement to Rev. Stat., 5), to that of as- 
sistant engineer. 


UNITED STATES VS. BURCHARD. 
IT. 


Under the provisions of Revised Statutes, section 1454, a Retiring 
Board found that he was incapacitated for active service, and that his in- 
capacity was not the result of any incident of the service, and said decision 
was approved by the President. In accordance therewith he was retirgd 
on furlough pay October 26, 1874, as set out in the notice given to him, 
as follows: 


Navy DEPARTMENT, 
Washington, 26 October, 1874. 
Sir: The Retiring Board before which you recently appeared found you 
incapacitated for duty by disability, which did not originate in the line of 
duty, and the President of the United States, concurring in opinion with 
the board, has directed that you be retired on furlough pay. 
You will accordingly be so retired from this date. 


Respectfully, 
WM. REYNOLDS, 
Act’g Secretury of Navy. 
Assistant Engineer JABEZ BuRCHARD, 
U.S. Navy, Media, Pa. 


March 1, 1877, the Secretary of the Navy addressed the following letter 
to the Fourth Auditor of the Treasury : 


Navy DEPARTMENT, 
March lat, 1877, 
Sir: Upon a full review of all the facts in the case of Assistant Engi- 
neer Jabez Burchard, U. S. Navy, the Department is of the opinion that 
the causes which incapacitated him for active duty were incident to the 
service, and that he should have the higher rate of pay allowed to retired 
officers bv section 1588 of the Revised Statutes. 


Very respectfully, 
slept 7 ys GEO. M. ROBESON, 
Secretary of the Navy. 
Hon. S. J. W. TaBor, 
4th Auditor. 


6 IIT. 


March 1, 1878, the Secretary of the Navy addressed the following com- 
munication to the President : 


Nayy DEPARTMENT, 1 March, 1878. 


Sir: I have the honor to submit herewith a nomination of Assistant 
Engineer Jabez Burchard for transfer from the furl to the retired pay 
list of the Navy, in conformity with section 1594 of the Revised Statutes, 


I am, sir, with t respect, 
eee R. W. THOMPSON, 
Secretary of the Navy. 


The PRESIDENT. 


UNITED STATES VS. BURCHARD. 


March 1, 1878, the President made the following nomination : 


To the Senate of the United States : 


In accordance with section 1594, Revised Statutes, I nominate Jabez 
Burchard, assistant engineer, to be transferred from the furlough to the 
retired pay list of the Navy from the 20th October, 1874. 

R. B. HAYES. 

WASHINGTON City, 1 March, 1878. 


March 25, 1878, the Senate consented to the appointment, as follows: 


SENATE OF THE UNITED States, March 25, 1878. 


Resolved, That the Senate advise and consent to the appointment of 
Assistant Engineer Jabez Burchard to be transferred from the furlough to 
the retired pay list of the Navy from the 26th October, 1874, agreeably 


to the nomination. 


The President issued to the claimant the following letter : 


Navy DEPARTMENT, 
’ Washington, 1st April, 1878. 
Str: You are informed that, under section 1594 of the Revised Statutes, 
and agreeably to the confirmation by the Senate, you are, by direction of 
the President, transferred from the furlough to the retired pay list of the 
Navy from the 26th of October, 1874. 
Respectfully, 
R. W. THOMPSON, 
Secretary of the Navy. 
Assistant Engineer JABEZ BURCHARD, 
U.S. Navy, Media, Penn. 


IV. 


From October 26, 1874, to March, 1877, he was first paid furlough pay 
under Revised Statutes, section 1454, to wit, at the rate ot $500 a year, that 
being one-half of the pay to which he would have been entitled if on leave 
of absence. — Stat., sec. 1593.) 

After the letter of the Secretary of the Navy, in March, 1877, set out 
in the second finding, he was paid for the future up to April ] 1878, when 
he was transferred by the President’s commission from iatouh to retired 
list pay, at the rate of $1,275 a year, under the first clause of section 1588 
of the Revised Statutes, that being 75 per centum of the sea pay for the 
grade or rank which he held at the time of his retirement. 

He was also paid for the past time from October 26, 1774, to March, 
1877, the difference between the furlough pay, previously received, and 
the 75 per cent. of sea pay mentioned in the first clause of said section 
1588 ; that is, the difference between $500 a year previously received by 

him and $1,275 a year. 
7 He has therefore been paid 75 per cent. of the sea p y for th 
grade or rank which he held at the time of retirement, $1,275 
year, from October 26, 1874, the time he was placed on the retired list, t 
April 1, 1878, when he was transferred from furlough to retired list pay 
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Since April 1, 1878, he has been paid $850 a year, under the second 
clause of said section 1588, that being one-half the sea pay provided for 
‘ the grade or rank held by him at the time of his retirement, and therein 
given to all other officers not previously enumerated in said section. 


CONCLUsION OF LAW. 


Upon the foregoing findings of fact, the court decides, as a conclusion of 
law, that neither the claimant nor the defendants are entitled to recover, 
and that the petition and counter-claim be both dismissed, for the reason 
stated in the opinion. 


VI.—Opinion of the court. 


WELDON, J., delivered the opinion of the court : 


September 1, 1870, claimant was commissioned second assistant engineer 
in the Navy. October 6, 1874, he was ordered to r before the Retir- 
ing Board for examination. The Board found him “incapacitated for duty 
by disability which did not originate in the line of duty.” The finding 
was approved by the President, October 26, 1874, and the claimant was 
thereupon retired upon furlough pay as required by section 1454 of the 
Revised Statutes. 

What was his retired furlough pay ? 

Section 1593 provides that officers retired “on furlough pay shall re- 
ceived only one-half of the pay to which they would have been entitled if 
on leave of absence on the active list.” Section 1556 provides that leave 
of absence pay for second assistant engineers (now assistant engineers by 
act of February 24, 1874, chapter 35, Supplement Rev. Stat., 5) on the 
active list shall be $1,000 a vear. Therefore, claimant’s pay after retire- 
ment was $500 a year. 

March 1, 1878, the claimant was numinated by the President to be 
transferred “ from the furlough to the retired pay list of the Navy from 
October 26, 1874,” in accordance with section 1594 of the Revieed Stat- 
utes. The nomination was confirmed by the Senate, and April 1, 1878, 
the transfer was made. By this transfer to “the retired pay-list ” claim- 
ant became entitled under the second clause of section 1588, Revised Stat- 
utes, to one-half of tle sea pay of a second assistant engineer on the active 
list. The sea pay on the active list (Rev. Stat., sec. 1856) is $1,700 a 
year. Claimant’s pay, therefore, by this transfer, was raised from $500 
to $850 a year. 

It follows that claimant’s pay from October 26, 1874, to April 1, 1878, 
was at the rate of $500 a year, and after April 1, 1878, at the rate of 
$850 a year. This was the opinion of the Attorney-General. (16 Opin- 
ions, 22.) 

Several objections are raised to these conclusions. 

1. It is said that the claimant by this transfer became entitled to receive 

the pay provided for in the first clause of section 1588 and not the 
8 ‘second clause. The first gives the class who come within it 75 per 
cent. of their sea pay, while the second gives to another clase only 

50 per cent. of their sea pay. 
To which class did claimant belong? Most clearly tothe second. The 
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cause of incapacity marks the division line between the two classes. Those 
whose incapacity is caused by the service are on one side of the line; those 
whose incapacity is not caused by the service are on the other. 

By the finding of the Retiring Board and the approval and decision by 
the President thereon it was officially pwaahar ts: that’ the incapacity of 
the claimant was not caused by the service, and so he comes under the 
second clause of that section. 

2. This finding, it is said, was changed by the letter of the Secretary of 
the Navy. “The Department,” says the Secretary, under date of March 
1, 1877, “is of the opinion that the causes which incapacitated him for 
active duty were incident to the service.” Unfortunately for the claimant, 
the Retiring Board, by the President’s approval, and not “the Department,” 
was authorized by law to settle that fact (Rev. Stat., sec. 1451 and 
1454), and by the finding of that Board and the approval of the Presi- 
dent, it had been settled more than two years before the “opinion of the 
Department” was known or formed. At the time the opinion of the De- 
partment was promulgated the Secretary had no more power to revise the 
finding of the Board and reverse the approval and action of the President 
thereon than he had to overrule a decision of the Supreme Court. If at 
that late day he had a right to change the finding of the Board so as to 
affect favorably the pay, credit, or status of a retired officer, he had also 
the power to change such findings so as to affect unfavorably the pay, 
credit, and status of other retired officers. That is to say, he could, at his 
pleasure, regardless of the Retiring Board and the President, change re- 
tired officers from the 75 per centum clause of section 1588 to the 50 per 
centum clause, and vice versa, by simply announcing that “in the opinion 
of the Department” the cause of the incapacity of the retired officers did 
not originate in the way set out in the finding of the Retiring Board. 
This might be done as often as “the opinion of the Department” under 
its ever-changing supervision might fluctuate. 

3. It is further said that this transfer of the claimant “from the fur- 
lough to the retired pay list” not only changed his rate of pay, but inci- 
dentally had the effect to wipe out absolutely the finding of the Retiring 
Board, and inserting in its we that the cause of his incapacity did origi- 
nate from the service. We do not concur in this theory. In the opinion 
of the court that finding remained in claimant’s record, and determined his 
position to be in the second clause of section 1588. This is not a new 
question. It was decided by this court in Magaw’s Case (16 C. Cls. R., 
3), and Morse’s Case (16 C. Cls. R., 12). 

4. It is again said that the transfer took effect October 26, 1874, so 
that even under the above ruling claimant would be entitled to receive 
$850 a year during the whole period of his retirement. 

It is true that the President’s nomination stated the transfer to be from 
October 26, 1874, and the Senate advised and consented to the nomina- 
tion in that form and from that date; but what was the law? The law 
must control. The House participates in making the law, and the Presi- 

dent and Senste cannot change it through the process of making 
9 and advising and consenting to a nomination. All the power of 
the President in the premises is derived from the Revised Statutes, 
which provides as follows : 
“Sec. 1594. The President, by and with the advice and consent of the 
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Senate, may transfer any officer on the retired list from the furlough to 
the retired pay list.” 

This section authorizes the transfer—nothing more. The President 
and Senate make the transfer; other officers consider its legal effect. If 
the legal effect of a simple transfer does not in itself reach back to the time 
of retirement, the President and Senate cannot so extend it by inserting 
in the nomination their construction of the law, and thereby exercise a 
power not conferred. 

We are unable to find any words in section 1594 indicating that a sim- 

le transfer would have any retroactive effect, nor that authorizes the 
President and Senate to lengthen, diminish, or alter the legal effect of such 
transfer. 

In Collins Case (15 C. Cl., R. 34) this court said : 

‘There is a class of cases with which this should not be confounded, 
cases where officers, for the purposes of rank, are appointed and commis- 
sioned by the Executive as of a date earlier than the day of appointment, 
without any special act of Congress. Such was the case of Surgeon Du 
Barry, in which Attorney-General Clifford very strongly advised that the 
appointee was not entitled to pay prior to the time of his actual appoint- 
ment. (4 Opin. Att’ys Gen., 603.) It is clear that the Executive—the 
President alone, or the President with the advice and consent of the Sen- 
ate—by antedating the commission or appointment of a public officer, 
without legislative authority, cannot create a liability on the part of the 
United States to pay him a salary for the time he was not in service, but 
Congress, the legislative branch of the Government, may by law create 
such liability, and may allow back pay to any public officer in considera- 
tion of past services or for any other cause which they deem sufficient.” 

The court adheres to the opinion then expressed. 

After April 1, 1878, claimant was paid at the rate of $850 a year, 
which was the amount, in the opinion of the court, to which he was en- 
titled. 

COUNTER-CLAIM. 


From October 26, 1874, to April 1, 1878, the claimant was paid at the 
rate of $1,275 a year, as appears by Finding IV, amounting in all to 
$4,370. In the opinion of the court he was entitle! to be paid for that 
time only at the rate of $500 a year, amounting in all to $1,714. He 
has therefore been overpaid $2,656. 

According to these views, the defendants would be entitled to recover 
on their counter-claim the sum of $2,656. 

Inasmuch, however, as the conclusion of the majority of the court re- 
stricts the power exercised by the President in an ing the transfer, and 
of the Senate in advising and consenting thereto in that form, and inas- 
much as the views here expressed are not altogether agreed to by some 
members of the court, in order that the case may be heard in the Supreme 
Court on appeal, if the parties so desire, the court directs that the petition 
and counter-claim be dismissed. 


10 VII.—Final judgment. 


At a Court of Claims held in the city of Washington on the 4th day of 
February, A. D. 1884, judgment was ordered to be rendered as follows: 
ideration of the premises upon the petition of the 


The court, on due cons 
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claimant, finds for the defendants, and upon the counter-claim of the de- 
fendants finds for the claimant, and do order, adjudge, and decree that the 
petition of the claimant and the counter-claim of the defendants be dis- 
missed. 


11 VIIL.—Application of defendants fur allowance of appeal._—Filed 
May 2, 1884. 


From so much of the judgment rendered in the above-entitled cause on 
February 4, 1884, as directs that defendants’ counter-claim for $1,168.75 
be dismissed, the defendants, by their Attorney-General, on the 2nd day 
of May, 1884, make application for and give notice of an appeal to the 


Supreme Court of the United States. 
THOMAS SIMONS, 


Assistant Attorney-General. 


And now, to wit, May 5, 1884, it is ordered that the appeal filed on be- 
half of defendants on the 2nd instant be allowed as prayed for. 


12 IX.—Application of claimant for allowance of appeal.— Filed May 
2, 1884. 


From the judgment rendered in the above-entitled cause, the claimant 
by his attorney makes application for and hereby gives notice of an appeal 
to the Supreme Court of the United States. 

JOHN PAUL JONES, 
Att’y of Record. 


And now, to wit, May 12, 1884, it is ordered that the application of 
the claimant for an appeal filed on the 2nd inst. be allowed. 


13 In the Court of Claims. 


> 
JABEZ BuURCHARD 
va. No. 14022. 
THE UNITED STATES. 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleading in the above 
entitled cause, of the findings of fact by the court, and the conclusion of 
law thereon, of the opinion of the court, of the final judgment of the 
court, of the application of the defendants for allowance of appeal to the 
Supreme Court of the United States and the allowance of same by the 
court, of the application of claimant for allowance of appeal to said Su- 
preme Court and the allowance of same by the court. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington this 28th day of August, A. D. 1884. 

[SEAL. | JOHN RANDOLPH, 

Asst, Clerk Court of Claims. 


(Indorsement on cover:) No. 443. The United States, appellant, vs. 
Jabez Burchard. Courtof Claims. Filed 24th October, 1884. 
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STATEMENT OF CASE. 


Potts and Burchard claimed below the difference 
between half and three quarters “sea pay ” as retired 
x assistant engineers in the Navy. 
; Being physically disabled, both were examined by 
retiring boards under Sections 1448 to 1454 Revised 
. Statutes, (Appendix A). 
4 If the board had reported the disability an incident 
of service each would have received three quarters sea . 
pay under Sec. 1453 and See. 1588, (post.) 
The board reported the disability not incident to the 
service, and both were retired on furlough pay under 
he Sec. } 4. 


1 
See. 1595, “ Officers placed on the retired list on fur- 
lough pay shall receive only one-half of the pay to 
which they would have been entitled if on leave of 
absence on the active list.” 


The active pay of assistant engineers under Sec. 1556 
(p. 266) is graded as follows: 

At sen. On shore duty. On leave. 
Ist 5 years,. . . $1,700. S1.400. S1,000, 
ovem ... ee 1,600. 1.200, 

Potts having served 13 years was therefore p.aid 
S600; and Burchard, who had served only four years 
coutinuously (but seven altogether), was paid S500. 

In botheases investigation, after approval, convinced 
the Secretary of the Navy that the board’s report was 
unjust and that their disability arose from incident of 
service. In Potts’ ease the medical officers of the re- 
tiring board had so reported, bat were deliberately 
overruled by the line oflicers, (Record, p. ). 

The President then nominated both officers and the 
Senate confirmed them under See. 1594, as follows 


“Sec, 1594. The President, by and with the advice 
and consent of the Senate, may transfer any officer on 
the retired list from the furlough to the 7etived pay 
list.” 


joth officers claimed that they were transferred to 
the same list on which they would have been placed 
under See. 1454 if the board had originally reported 
their disability incident to the service. This list is 
found in the first clause of See. 1588, as follows: 


“See. 1588. The pay of all officers of the Navy, who 
have been retired after 45 years’ service after reaching 
the age of 16 years, or who have been, or may be re- 
tired after 40 years’ service upon their own application 
to the President, or on attaining the age of 62 years, 
or on acconuid of tineapacity resulting Jrom long and 
faithful service, from wounds or injuries received in 
lhe line of duty, or Jrom sickness or CLPOSUTe therein, 
shall, when not on active duty, be equal to 75 per 
centum of the sea pay provided by this chapter for the 
grade or rank which they held, respective ly, at the 
time of their retirement. 


f 
' 
‘ 
i 
' 
' 


This claim was in accordance with the views of the 
Navy Department, and of the accounting ofticers at the 
time, (Burehard record, p. 3). 


In 18738, however,the views of the latter were changed 
and the appellants were thereafter paid half sea pay 
under the second clause of See. 1588, viz: 


“The pay of all other officers on the retired list (ex- 
cluding those above specified)shall, when not on active 
duty, be equal to one half the sea pay provided by this 
chapter for the grade or rank held by them at the 
time of retirement.” 


The petitions, claiming the difference between half 
and three quarters sea pay after transfer, were dis- 
inissed below ; that of Burchard in an opinion not as- 
sented to by all the judges, (Record, p. 7); that of Potts 
without argument or opinion and on the authority of 
parchard’s case, it having been filed to bring the ques- 
tion here free from the complication of the 


COUNTER CLAIM IN VU. S. 78. BURCHARD. 


This was for $1,168.75 paid Burehard as difference 
between furlough aud three quarters pay from 
Oct. 26, 1874, (the date of his retirement,) 
to <April 1, 1878, (date of his transfer’ by 
nomination and confirmation). This payment was 
made on supposed authorityof Secretary Robeson’s letter 
of March 1, 1877, informing the Fourth Auditor that 
upon full review of the facts he found Burchard’s dis- 
ability caused by incident of service, (Burchard record, 
p. 5). The counter claim for recovery of this sum was 
also dismissed below and cross appeal taken. 

Should it appear that this payment was without an- 
thority when made, the following questions will arise. 

1. Whether, as money voluntarily paid in mistake 
of law, it can now be recovered. 

2. Whether the transfer did not, as expressed in the 


nomination and confirmation (Record, pp. 2, 3) relate 
back to the date of retirement and entitle Burchard 
from such date to three quarters sea pay (if his appeal | 
be sustained,) or to half sea pay (if his appeal be over- 
ruled). 

On their appeals Potts and Burehard submit the fol- a 
lowing 


ASSIGNMENTS OF ERROR. 


The court below erred: 

1. In holding that the transfer under See. 1594 was 
to half instead of three quarters sea pay. 

2. In holding that the half sea pay ollicers, called in 
Sec. 1588 “all other oflicers,” constitute a “ list’ with- 
in the meaning of See. 1594. 

3. In holding that the half sea pay ollicers form 
“the retired pay list” specified in See. 1594. 


!. In holding that the finding of the board as to the 
cause of retirement determines the position of an ofti- ~. 
cer after transfer. 

5. In holding that the words “all other otlicers ” in 


Sec. 1588 includes furlough pay ollicers after transfer, 
(though not before). ‘3 
6. In holding that the issue here was decided in } 

Magaw’s and Morse’s cases, (16 Ct. Cls., Rep). 
7. In dismissing the petition. r 
ARGUMENT. " 
4 “ 
’ 
REASON AND HISTORY OF THE LAW. 
The court below cite with approval (p. 5, Burchard = Al 
a . , : . . t 
record), an opinion of Atty. Gen. Devens, in which he 
says : A 


“The right to transfer from the furlough list to 
the refired /ist” (ignoring the faet that the furlough 


oflicer is already in the very words of See. 1594 * on 
the retired list”) “is undoubtedly intended to enable 
the Executive fo exercise an act of grace,” (or in other 
words favoritism) “ an7 toadd to the pay of the officer 
upon the furlough pay list, under See. 1594 of the Re- 
vised Statutes; but when the party is placed wpou the 
retired list the terms and conditions of his retirement 
determine the pay which he is to receive.” 


With great respect to the Attorney General, we sub- 
init that if any other intent ean be found in See. 1594 
it ought to be preferred to the one heascribestoit. Such 
an intent would be carried out just as well by leaving 
on the furlough list Potts and Burchard, who suffered 
from the unjust finding of a retiring board, and trans- 
ferrinzs without any reason any other officer who did 
not so suffer, or by doing away with the furlough list 
altogether. 

It is belittling the Executive and that great body 
which participites with him in the making of treaties 
and the making of otticers to suppose a quasi constitu- 
tional function to be confided to them for such a pur- 
pose. Why should Congress enact laws, presumably 
just, retiring odicers on furlough pay and then suggest 
thir the President nullify them with the aid of the 
Senate ? 

We contend that See. 1594 was intended to enable 
the President and Senate to perform an act of justice, 
not of grace. Retiring boards are not infallible, as 
these records abundantly show, and Presidents some- 
times approve their reports perfunctorily and inadver- 
tantly. 

See, L594 affords a /oens poenittentiae and enables the 
President to re-examine his action, receive new 
evidence, and then, the Sensxte consenting, not to “add 
to the pay of the oficer’* without reason, but to restore 
to him the pay of which he was nnjustly deprived. 

No ofticer goes on the furlongh pry list but for physical 
disvbility reported bya bourd not incident tothe service. 


) 


If the report is true, no injustice is done him and he 
ought not to be advanced. If it is erroneous, no 
justice can be done him except by putting him where 
the contrary report would liive placed him, ou tle 
three quarter pay list. Theremedy should beadequate 
wand co-extensive with the evil. 

That this is the true theory of See. 1594, appears 
from its history. The marginal notes show it to 
have been taken from See. 5, of the act of January 16, 
I857. (11 Stats. 154.) 2. clause of whieh reads: 


“The President shall be, and he is hereby, authorized, 
with the adviee and consent of the Senate, to transfer 
any otticer from the furlough to the reserred pay list. 


li its title the aet of 1857, is declared to be amend- 
atory of the ac. of February 23, 1855, (10 Stats. 616,) 
and its sole purpose was to remedy the wrongs com- 
mitted by retiring boards under theact amended, which 
was the first providing for the retirement of naval 
oflicers, 

The aet of 1855 gave large scope to the retiring 
boards, empowering them to drop officers wholly from 
the service, or to retire them upon either of two rates 
of pay, “reserved,” (now “retired,”) or “furlough” pay. 
The act of 1857 authorized their reinstatement when 
dropped, their restoration from the retired to the 
active list, and their transfer from the furlough to the 
reserved pay list by the President and Senate. The 
first two powers under the aet of 1857 have disap- 
peared from the statutes, but the last remains in unim- 
paired vigor and the reason for its enactment has not 
been changed, 

The injustice of the government’s theory will appear 
as clearly when we see where it places the transferred 
oilicer, as When we see where it fails to place him. 

Aside from physieal disabilitv, age, or length 
of service there is but one cause of retirement, 


viz: failure to pass examination for promotion, 
under Sees. 1496 and 1447, RK. S., (Appendix B). 
The officers who have thus failed (with a few retired 
under obsolete acts) constitute the “all other officers ” 
of the second clause of Sec. 1588, who receive half pay, 
and itis with them that the appellees would group 
officers like Potts and Burchard, whom the President 
and Senate find to have lost their health in the service, 
and to have been unjustly treated by a retiring board. 
It may be said that ollicers may also be unjustly 
treated by a promoting board and retired on half pay. 
That is true, but if the laws afford them no remedy 
that is no reason for refusing to enforce in behalf of 
others, the clearly adequate remedy of See. 1594. 


V1. 
THE LETTER OF THE LAW, 


1. Sec. 1594 authorizes a transfer from the furlough 
pay “list” to another “ list.” 

The words “all other officers” do not describe a 
* list.” 

The word “list” is defined by Webster to mean “roll, 
” The general 
“retired list” is properly so-called, because it em- 
braces and designates all ofiicers retired from active 
service; so the subordinate furlough and three quarter 
lists are specific, well defined “rolls, eatalogunes, or 
schedules” of otheers retired for certain designated 
causes and classified together. But the second clause 
of See. 1588 does not contain a roll, catalogue, sehed- 
ule or classification. It refers in the most general 
terms to “all other officers on the retired list” just as 
a tariff aet, after ingenuity of specification has been 
exhausted, may impose a certain duty upon “all other 
articles not heretofore enumerated.” No one would 
eall such a reference to unenumerated articles a “list, 
roll or sehedule.” 


catalogue, register, inventory, schedule. 


[t is to be noticed that See. 1447 providing retire- 
ment for officers failing to pass examination uses only 
the words “retired list,” not designating any sub list. 
They therefore fall into the general cateh-all of the 


, 


half pay, “all other officers” clause of See. 1588. 

2. The three quarter list is specifically designated as 
“the retired pay list.” 

A capital error in Atty. Gen. Devens’ opinion above 
quoted and relied on by the court below is that he 
omits the word “pay” from See. 1594, and speaks of 
the otfieer’s transfer “from the furlough to (he retired 
fisf,’ on which he is already, in the words of the see- 
tion itself. Starting from a premise so palpably er- 
roneous, it is not strange that he should have reached 
tn erroneous conclusion. 

See, 1594 authorizes a transfer from the furlough to 
“the retired pay list.” Conceding that the half pay 
‘all other officers” form a “list,” properly speaking, 
they are not the “retired pay list.” 

Sec, 1455 directs that officers retired for disability 
found incident to the serviee shall be given “retired 
pay,” not mentioning the rate. Those officers are 
vrouped in the first clause of See. 1588, and receive 
three quarters sea pay. It is clear,therefore,that “retired 
pay,” in See. 1455, is a specific, teelinieal term meaning 
three quarters sea pay, and if it is soin See. 1453, why is 
not so in See. lott? 

>. Suppose the revisers had left, in See. 1594, the 
language of the act of 1857, as they found it, authoriz- 
ing a transfer from the furlough to “the sreserred pay 
list,’—-the exeepted list, the list set apart. Would it 
not then be elear which list was meant? Could it be 
held that the reserved pay list was the residuum of all 
otlicers not reserved, excepted, and set apart? See. 1594 
should be construed as though there had been no 
change of language. 


A eodifying statute should only be construed to 


change existing law where the intent of the legislature 
is clear to make such change; or when the language 
of the code plainly requires such construction. 
Conger rs. Barker, 11 Ohio St., 13. 
When necessary for the interpretation of the language 
of a code reference will be had to the origiual statute. 
Hammock prs. Farmers’ Loan and Trust Co., 105 
U. S., 85. 
U.S. 7s. BDowen, 100 U.S. SOs. 
!. But if both clauses of Sec. 1588 be held to deseribe 
a “list” and a “retired pay list,” it would still be open 
to inquiry whether the three quarter or half pay list 
would most likely be spoken of as “//e retired pay list.” 
If it were found that the former embraced 321, ont of 
$364, retired o'tfieers, and the latter less than 20; the 
eonelusion would be irresistible that the former list 
would be intended when “//e retired pay list” was 
spoken of. Sueh is the fact, (Ho. Ex. Doe. 111, 49th 
Cony., Ist Sess.) 
Ad ea quae frequentius accidunt jura adaptantur. 
> Again, if we econelnde that the law is ambig- 
uous, another rule of interpretation may _ be 
invoked as laid down by Mr. Justice Story 
in U.S. es. Morse, (3 Story, 87,) and followed 
in U.S. rs. Collier, (2 Blatehf., 325,) “When the 
words of a statute prescribing compensation to a pub- 
lic offieer are loose and obscure and admit of two in- 
terpretations they should be construed in favor of the 


ofhicer.”’ 
IT. 


The fourth, fifth and sixth specifications of error 
may be treated together. 

l. After transfer the eause of retirement eannot, as 
argued in the opinion below, determine the officer’s 
pay. If it did the transfer would have no effect on 
pay, for See, 15935 is just as imperative as See. 1588, 
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and it declares that ollicers retired on furlough pay 
shall receive only one half of leave pay. How ean it 
be said that the finding of the retiring bourd “ re- 
mained in the elaimant’s reeord,” and at the same time 
that it “determined his position to be in the seeond 
Clause of See. 1588 2” 

Tie finding of the board deterimined the pry on 
Which the cliimant should be originally retired, viz: 
furlough pay. The law transferring him to th» 
relived pay list, and the first clause of Sec. 1588, giv- 
ine that list three quarters pay determine his pay 
witer transfer. 

2. The first clause of Soe. 1538 does nots vy that oTicers 
whose disability “Aas been found by a retiring board 
to liave resulted from wounds or injuries received in 
the line of duty or from sickiiess or exposure therein” 
shall receive three quarters pay. It says ocicers “who 
have been or muy be retired * * * on account of 
incapacity resulting from * * wounds or in- 
juries received in the line of duty or from siekness or 
CXpPosure therein,” «e. 

The eause of the incapacity isa question of fact, 
to be passed upon by the board in the first instance 
undoubtedly, but whieh Congress might well empower 
the President and Senate to retry and decide anew. 

There is nothiug so sacred about the econelusions of 
retiring boards as to exelude the supposition that Con- 
vress meant togive somebody jurisdiction to re-exam- 
ine and reverse them ina proper case. The President 
is required to concur in them in the first instanee, and 
there is no reason why he should not have authority 
to review his own acts if justice demands it. 

3. If Congress had used the words “three quarter list” 
instead of “retired pay list” in See. 1594, as it was 
competent for Congress to do, who would say that a 
transferred otficer should not receive three quarter 
pay’ Yet the argument based on the finding of the 
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board as to the original cause of retirement would be 
just as strong then as it is now. See. 1593 would still 
reid that olieers retired on furlough pay should re- 
ceive one half of leave of absence pay, and See. 1588, 
second clause, would still give “all other officers” 
half sea pay, and they would control transferred oft- 
cers just as much as they do now, and no more. 

t. It is said in the opinion in Burehard’s case (p. 6) 
that the question here was decided by the court below 
in Maygaw’s and Morse’s cases, (16 Ct. Cls. Repts., 3). 
That is a great mistake. In those cases the elaim was, 
and it was the only elaim, that oficers retired on fur- 
lough pry were, before transfer, entitled to half sea pay 
under the “all other ojicers ” cliuse of See. 1588. The 
ecovrt, speaking through his honor, Judge Davis, de- 
nied the claim, and said: 


* No possible forces can to be given to these sections, 
(1505 and 159),) nntes< they are treated as exceptions 
to the broad rule laid down in See. 1588, that the un- 
enumerated retired officers shall receive half sea pay.” 


If See. 1593 excepts the furlough officer, before trans- 
fer, from the broad language “all other oflicers,” why 
may not See. 1594 eontinue the exception after trans- 
fer? So far as it goes, Judge Davis’ opinion is in line 
with the construction for which we contend. 

IV. 
THE COUNTER CLAIM. 

1. Whether Burchard’s appeal be or be not sustained 
the judgment dismissing the counter claim should be 
aflirmed, because it seeks to recover money vol- 
untarily paid under mistake of law. It has been held 
in a number of cases that this cannot be done. 


Elliott 7. Swartwont, 10 Pet., 157, followed by the 
Court of Claims in a number of cases, the last of which 


7 
is 


Mullett 7. The U.S., 21 ©. Cls., 487. 


be 


[tis to be noted that the eltim and counter elaim 
are for entirely different periods of time. The claim 
does not seck to re-open the aeeount to which the 
eounter claim relates. The former is for pay sinee 
April 11873, the latter for pry before that tine, (Ree- 
ord, pp. I, 2). 

2. Still another ground mizht be found for dismiss- 
ing the counter claim if Burelviurd’s appeal be sustained. 
The President in his nomination, and the Senate in its 
voteofeontih niation, expressed the intention to have the 
transfer to take effeet by relation from the date of re- 
tirement, viz: Oct. 26, 1874, when the injury to the 
oilicer Was originally committed. The retroactive et- 
feet of See. Loo4 is not expressed, but it is submitted 


that if may be implied from the intent of the section 


> Inoany event the counter claim ean only be 
allowed for the amount claimed on page 2 of the 
record, viz: S1,168.75, and not for the amount said by 
the eourt on page 7 to have been overpaid. 


Joun Patt Jones, 
Rornerr DB. Lines, 
Kor Appr llawts, Potls and Burchard. 


APPENDIX A, 


Revised Statutes, U.S., title NV., The Navy; eh. 3, 
Sec. L448. Whenever any officer on being ordered to 
perform the duties appropriate to his commission, re- 
ports himself unable to comply with such order, or 
whenever, in the judgment of the President, a olticer 
is incapacitated to pertorm the duties of his office, the 
President, at his diseretion, may direet the Secretary 
of the Navy to refer the case of such officer to a board 
of not more than nine, nor less than five commissioned 
officers, two fifths of whom shall be members of the 
medieal eorps of the Navy. Said beard, exeept the 
officers taken from the medical corps, shall be com- 
posed as faras may beof scniors in rank to the otheer 
whose disability is inquired of. 
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See. 1449. Said board shaJl be authorized to inquire 
into and determine the facts touching the nature and 
occasion of the disability of any such ofticer, and shall 
have such powers of a court-martial and of a court of 
inquiry as may be necessary. 


Sec. 1450. The members of said board shall be sworn 
in each case to discharge their duties honestly and im- 
partially. 


Sec. 1451. When said retiring board finds an officer 
inc apacitated from active service, it shall also find and 
report the cause which, in its judgment, produced his 
incapacity, and whether such cause is an incident of 
the service. 


See. 1452. A record of the proceedings and. decision 
of the board in each case shall be transmitted to the 
Secretary of the Navy, and shall be laid by him before 
the President for his approval or disapproval or orders 
in the case. 


See. 1455. Whenaretiring board finds that an officer 
is incapacitated for active service, and that his inea- 
pacity if the result of an incident of the service, such 
olicer shall, if siid decision is approved by the Presi- 
dent, be retired from active service, with relired pay, 
as allowed by chapter 8 of this title. 


Sec. 1454. When said board finds that an officer is 
incipacitated for active service, and that his ineapaci- 
ty is not the result of any incident of the service, such 
odicer shall, if said decision is approved by the Presj- 
dent, be retired froin active service on Sirlough pay, 
or Wholly retired from service with one year’s pay, as 
the President may determine. 


APPENDIX B. 

Sec. 1496, (ch. 4). No line otheer below the grade of 
commodore, aud no officer not of the line, shall be pro- 
moted toa higher grade on the active list of the Navy 
until his mental, moral and professional fitness to per- 
torm all his dutiesat sea hive been established to the 
satisfaction of a board of examining officers appointed 
by the President. 
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See, L447, (eh. 3). When the ease of any officer has 
been acted upon by a board of naval surgeons and an 
exemining board for promotion as provided in chapter 
4 of this title, and he shall not have been recommen- 
ded for promotion by both of the said boards, he shall 
be placed upon the retired list. 


URCHARD VS. THE UNITED STATES 


ed 


MEMORANDUM SUPPLEMENTARY TO BRIEF FOR APPELLANT. 


As to dismissal under Rule IX. 

Owings rs. Tiernan. (10 Pet., 24). Appeal not 
docketed at the return term. Motion to docket (made 
contemporaneously with motion to docket and dismiss) 
allowed, and appellant given until Ist of March to file 
bond. 

VanRenssaeler rs. Watts, (7 How., 784). 


Edwards rs. United States, (12 Otto, 575).  Tran- 
script of record filed, but fee bond not given in 
time; no motion to docket and dismiss being made 
before fee bond given, the court denied motion made 
afterwards. That is this case except that here there 
is no motion to dismiss. 

U.S. es. Pacifie R. R. Co. and Pacifie R. R. Co. 
rs. the ULS.(120 U.S. R., 227), Cross Appeals 
from Court of Claims. 


Appeal of the United States Wo. 728, doeketed 
October 16, 1885. That of the R. R. Co. Woe. 1308. 
docketed December 7, 1886. No motion made to dis- 
miss and the court allowed on the latter appeal some 
F80.000 more than the eourt below. 


This last case is the only one cited as coming from 
the Court of Claims. The special rules of this court 


governing appeals from that court prescribe no time 
in which they must be docketed. Rule IN of the 
general rules should not be strictly applied to such 
appeals. The statute (R.S., 708), requires them to be 
taken within 90 days after judgment, while appellants 
from the circuit courts are allowed two years. 

The question has never heretofore been raised in 
appeals from the Court of Claims. Under the rules, 
the record is requested to be in a certain form. 
Only one is necessary. No harm can be done to an 
appellant who has filed a transcript if a cross-appel- 
lant does not file a duplieate. 

The question is, therefore, one only of the clerk’s 
fees, and these being satified, and no motion to dis- 
miss having been made, the court, whatever rule it 
mav lay down for the future, should not, it is submit- 
ted, dismiss this appeal of its own motion. 


As to judicial notice of Congressional documents. 
DBinke rs. Nat. Bank, 23 Wall., 307. 
oS. rs. Pacifie R. RL. sopra. 
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4n the Supreme Court of the United States. 
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(PREALS FROM THE COURT OF CLAIMS, 


An the Supreme Court of the alnited States 


OcTOBER TERM, 1887. 


No. 698.—Howarp Ports r. THe UNirep States. 
No. 1332.—JaBez Burcuarp vr. THe UNITED STATES. 
No. 158.—Tue UNIrep STATEs r. JABEZ BURCHARD. 


APPEALS FROM THE COURT OF CLAIMS, 


BRIEF FOR THE UNITED STATES. lp 
THE GOVERNMENT'S COUNTER-CLAIM., 


The findings of fact of the Court of Claims show that 
Burchard and Potts were assistant engineers in the Navy ; | 
that they were examined by medical retiring boards and | 
found incapacitated from active service, but the board 
found that the incapacity did not originate in the line of 
duty. The President concurred in and approved the re- 
ports of the retiring board, and directed Burchard and 
Potts to be retired on furlough pay. Subsequently the | 
President nominated the respective claimants for transfer 
trom the furlough to the retired-pay list under section 
1594 of the Revised Statutes, and the United States Senate | 
14466 | 


consented to the nominations. (Potts’s Ree. 2,3; Bur- 
ehard’s Ree., 2, 3, 4.) 

Thus far the facts in these cases are alike. Upon these 
facts the Court of Claims dismissed Buarchard’s petition 
with an opinion of the court. (Burchard’s Ree., 5, 6. 7.) 

Potts’s case was dismissed because the points in it, upon 
the findings, were exactly similar to those in the Burchard 
ease, (Potts’s Ree., 3.) 

But there is a question in the Burchard case that does 
hor arise upon the Potts record, namely, a plea of coun- 
ter-claim, which was interposed on behalf of the Govern- 
ment (Bureh. Ree., 2). The facts upon this point are 
found in findings numbers [I], [II,and IV. (Burch. Ree., 
3, 4.) 

It appears as a fact that the Secretary of the Navy 
undertook to review the findings of the naval retiring 
board in Burchard’s case, and addressed to the Fourth 
Auditor of the Treasury the following communication : 


NAVY DEPARTMENT, 
March lat, 1877. 
Sir: Upon full review of all the facts in the case 
of Assistant Engineer Jabez Burehard, U.S. Navy, 
the Department is of the opinion that the causes which 
incapacitated him for active duty were incident to the 
service, and that he should have the higher rate of 
pay allowed to retired officers by seetion 1588 of the 
Revised Statutes. 
Very respectfully, 
Gro. M. Ropeson, 
Secretary of thre Navu. 
Ilon. S.J. We. Tapnor, 
dth Auditor. 


*) 
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One year later the Secretary of the Navy submitted to 
the President the nomination of Burchard for transfer 
from the furlough to the retired pay list of the Navy 
under section 1594 of the Revised Statutes. (Burch. 
Ree., 3.) 

On March 1, 1878, the President sent to the Senate the 
nomination for the transfer of Burchard from the fur- 
lough to the retired pay list of the Navy from 26th Qcto- 
her, 1874. (Burch. Ree., 4.) 

April 1, 1878, the Secretary of the Navy notified Bur- 
chard of his transfer from the furlough to the retired pay 
Jist nder section 1594, Revised Statutes, from 26th Octo- 
her, 1874, agreeably to the confirmation of the Senate. 
(Burch. Ree., 4.) 

Burchard then received the back pay from 26th Octo- 
ber, 1874, to Ist April, 1878, being the difference between 
furlough pay and the 75 per cent. mentioned in clause 1 
of section 1588 of the Revised Statutes, the overpayment 
amounting to $2,656. (Burch. Ree., 4, 7.) 

A counter-claim was filed by Assistant Attorney-Gen- 
eral Simons for only $1,168.75. (Burch. Ree., 2.) 

The Court of Claims found that the United States 
would be entitled to recover on the counter-claim the sum 
of $2,656; but, in order that the case might be heard in 
the Supreme Court, dismissed the counter-claim. From 
this decision and ruling of the court the United States has 
appealed, 

AN ASSIGNMENT OF ERROR 


is made on behalf of the United States as follows: 
The Court of Claims erred in dismissing the eounter- 


I 


claim of the United States against Jabez Burchard, upon 
the findings of fact, and in not entering judgment thereon 
in favor of the United States against said Burchard for 
the sum found by said court to have been overpaid to him. 

Upon the counter-claim three questions are presented : 
(1) Had the Secretary of the Navy authority to review 
and reverse the findings of the retiring board and the 
approval of the President ; (2) had the President by a 
nomination made March 1, 1878, and the Senate by a 
confirmation, consented to March 25, 1878, the power to 
antedate the commission of Burchard in the transfer from 
the furlough to the retired-pay list, so that his salary inthe 
latter position would begin October 26, 1874, instead of 
the day of his appointment under the nomination and 
confirmation ; (3) can the amount thus paid to Burchard, 
whether by mistake of law, or fact, or both, be recovered 
back. 

As to the first of these questions it is clear that the Sec- 
retary of the Navy had no such authority conferred upon 
him by law. The reasoning in the opinion of the court 
below is not only convincing but conclusive. (Burch. 
Ree., p. 6, par. 2; 16 Opinions Attorney-General, 22.) 

The second question should, we think, also be answered 
in the negative. 

The retiring board found the facts concerning Bur- 
chard’s incapacity as required by law. (Rev. Stats., sees. 
1448 to 1454.) 

The findings of the board placed Burchard under the 
provisions of section 1454. Everything subsequent to 
this tinding depended upon the exercise ofa discretionary 


power vested in the President. (1) It was discretionary 
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5 
with him whether he approved the finding of the board, 
or rejected it. (2) If he approved it, he could in his 
discretion do one of two things, namely, retire Burchard 
from active service on furlough pay, or retire him wholly 
from such service with one year's pay. (Rev. Stat., see. 
1454.) 

The facts show the President approved the findings of 
the retiring board, and retired Burchard from active serv- 
ice on furlough pur. (Bureh. Ree... > ) 

So far as fixing the status of Burchard as a retired offi- 
cer in the Navy, and his pay in such capacity, this aetion 
of the President was a finality, from which there was but one 
way of escape, namely, his fransfer from the furlough to 
the retired pay-list by the President, with the advice and 
consent of the Senate, under section 1594 of the Revised 
Statutes, 

The President made the nomination for the transfer of 
Burchard under section Lodd, on Mareh l, 1873, hut an- 
fedated it to take effect 26th October, 1874 (Burel. Ree., 
4). The Senate advised and consented to the appoint- 
inent or transfer from 26th October, 1874, agreeably to 
the nomination On April 1, 1878, the Secretary of the 
Navy notified Burchard of such transfer. (Burch, Ree., 4.) 

Burchard then received from the Treasury by virtue of 
such antedated appointment the sum of $2,656, being the 
difference between $1,275 and 8500 a vear from 26th 
October, 1874, to Ist April, IS7X, 

It is contended on behalf of the Government that the 
sum paid to Burchard in consequence of his antedated 
appointment should be recovered back, That under section 
1504 authorizing the transter, which was made in behalf 


» 
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of Burchard, the appointment could not lawfully be ante- 
dated by the President, nor could the Senate lawfully 
consent to such an antedated appointment. That that 
part of the appointment and confirmation is a nullity, 


both as to Burchard’s position and as to the regulation of 


his salary, 

That Burchard’s appointment to the retired pay list 
began on Ist April, 1878, pursuant to his confirmation 
and notice (Burch. Ree., p. 4). Under the law it had no 
retroactive force or application (4 ¢ pintons, 603; Collins’ 
CUSE, 1s Cc, ( ‘ls, I., 4). 

Burchard was retired on furlough pay October 26, 1874 
(sec, 1454), and remained on the furlough pay list until 
April 1, 1878, and was entitled during that period, under 
section 1593, to only one-half of the pay to which he 
would have been entitled if on leave of absence on the 
active list. His pay on leave of absence on the active 
list Is fixed by section 1556 at $1,000 per year. 


The finding of the retiring board, and the approval of 


the President, expressly show that Burchard was not re- 
tired for any of the reasons mentioned in the first clause 
of second 1588, but, as stated, for other reasons. He was 
not entitled to pay under this clause. If, then, he does 
come within the provisions of the second clause, which 
provides pay for all other otlicers on the retired list, he Is 
not entitled to any pay whatever. 

The court below found that he belonged to the retired 
officers of the second clause, and that he was entitled to 
$500 per vear from October 26, 1874, to April 1, 1878. 
This, we think, is a correct application of the law. It is 
plain, therefore, that upon a proper application and in- 
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terpretation of the statutes, Burchard has received $2,656 
in overpayment for his services from October 26, 1874, 
to April 1, 1878. 

The Court of Claims (16 Opinions Att’y Gen’l, 22.) so 


found, but inasmuch as the petition was ordered to be 
dismissed, the counter-claim was also dismissed for the 
purpose of giving the Supreme Court an opportunity to 
pass Upon the whole case. 

It must be admitted that the counter-claim states a 
much less amount than we are entitled to recover back ; 
and also that the period of time during which Burehard 
was unlawfully paid is erroneously stated. (Burch., Ree., 
p. 2.) 

The plea does show, however, the ground upon which 
the Government seeks to recover. The facts relied on are 
stated. Only thetime and amount are erroneously pleaded. 
This court has held that— 


Forms of pleading in the Court of Claims do not 
preclude claimant from recovering what is justly due 
him on facts stated in his petition. (Clark rv. U. 
S., 95 ULS., 539.) 

It seems that the above rule of law is sufficiently broad 
to include, and extend to, the Government’s right to re- 
cover the $2,656 found due by the Court of Claims. 

It has been shown by the facts as found, and upon a 
proper interpretation and application of the statutes, in 
our opinion, that there is due to the United States from 
Burchard the sum of $2,656. Can this be recovered back ? 
Burchard’s case is analogous to MeElrath’s case. (102 
U.S. R., 459-441; 12 C. Cls., R. 201-312.) 


Pa 


If we are not under a misapprehension, Burchard’s ac- 
count as an officer has always been open, and never closed 
in any sense of the word, The findings of fact do not 
show that any part of it has ever been closed. He, like 
McElrath, is dissatisfied with his account, and has ex- 


pressed that dissatisfaction ina petition to the Court of 


Claims. (Bureh. Ree., 1.) 

The Attorney-General invoked the provisions of sec- 
tion 1061 of the Revised Statutes to recover from Burchard 
money paid to him on his salary aecount to which he was 
not entitled. It wonld be a yreat Injustice to permit 
Burchard to declare a part of his account, with which he 
is dissatisfied beeause, as he claims, he has not been paid 
what is due him, open for adjudication in the courts, and 
at the same time to say that the part thereof upon which he 
has been overpaid, as shown by the findings of the court 
below, is not open to such adjudication. ‘This would not 
be in accordance with the doetrine laid down in MeEI- 
rath’s case. 

That the Government has the legal right to recover back 
the money paid to Burchard, and to which he has no right 
or title, is established by the authorities cited below : 

Fenemore vr. United States, 3 Dall., 357. 
Moses vr. MeForlan, 2 Buarr., 1002 
Northrop ¢. Graves, 19 Conn., 548, 
MeElrath vr. United States, 102 ULS. Ri, 459-441. 
Same, 12 C. Cis. Ro, 201-3512. 
Looney r. District of Columbia, 19 C. Cls. R., 2335. 
Charles r. United States, dhid., 31%. 
Neitzev v. United States, 17 C. Cls. RL. 111. 
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Barnes r. District of Columbia, 22 C. Cls. R., 
3s} 

Bonafon vr. United States, 14 C. Cls., R., 492-3. 

United States r. City Bank, 6 McLean, 130. 

Burchard can not present a fragment of his account 
and recover thereon. He must rely on the account in its 
entirety. 

It is submitted, therefore, that in any view of the case 
the Government, upon the facts found by the court below, 
and upon the law, is entitled to recover from Burchard, 
upon the counter-claim, the amount so overpaid him, and 
the Court of Claims erred in dismissing such counter- 
claim. 

PETITIONS OF BURCHARD AND POTTS, 

We turn now to the assignments of error made on be- 
half of Burchard and Potts,and ask: Did the Court of 
Claims err upon the faets found in each case in dismissing 
the petitions’? 

But, before presenting our views upon the merits of the 
appeal, we desire to call the attention of the court to the 
following facts : 

The judgment in Burehard’s Case was entered Febru- 
ary 4, 1884. (Ree., p. 7.) 

The appeal to the Supreme Court was prayed for by 
Burchard’s counsel May 2, 1884, and allowed May 12, 
IS84. (Ree, p. 8.) 

The appeal was docketed and the record filed in the 
Supreme Court January 7, 1888, 

The appeal appears to have been properly granted under 
the law (see. 708), but has it been docketed and the rec- 
ord filed in this court as required by Rule 9, page 11” 


10) 


The appeal should have been doeketed and the reeord 
filed within the first six days of the October term 1884. 
This was not done. 

The appeal appears to have been docketed, and the ree- 
ord filed in time under the rule, in Potts’s case. 

The questions in controversy have been so fully and 
thoroughly stated in the opinion in’ Burchard’s case, that 
little, if anything, can be added to strengthen the position 
of the Government. 

All of the doubts in the retirement of Potts and Bur- 
chard have been determined in their favor, both in the 
application of the law and the facts. 

The returning board found as a fact, in passing upon 
the incapacity of each appellant, that the incapacity was 
not the result of any incident of the service. (See. 1451.) 

The decisions and proceedings were laid before the Presi- 
dent by the Secretary of the Navy. (See, 1452.) 

The President exercised his discretion upon the record 
so laid before him, and, in approval, retired the respective 
appellants on furlough pay, instead of wholly retiring 
them with one year’s pay (sec. 1454). 

The President was empowered in his discretion to do 
one of three things under the law, (1) to approve the pro- 
ceedings of the retiring board, or (2) to disapprove the 
same, and (3) upon approval to retire the appellants on 
furlough pay (as was done), or to wholly retire them from 
active duty with one year’s pay. 

There can be no dispute, therefore, up to this point as 
to where the appellants belonged. They were retired on 
furlough pay, which was one-half of leave of absence pay 
on aetive duty (see, 1595), 
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Such leave of absence pay was $1,000 a year for Bur- 
chard and $1,200 for Potts (see. 1556). The appellants, 
from the date of their respective retirement on furlough 
pay until their transfer by the President and Senate, were 
only entitled to one-half of the prescribed leave of ab- 
sence pay. 

by the transfer made by the President, with the advice 
and consent of the Senate, under section 1594, Revised 
Statutes, the appellants became entitled, respectively, to 
$850 and $950 a vear thereafter. The increased pay be- 
gan with the date of the transfer from one list to the other. 

The court below held, and the Government by its 
counsel contend, that the pay of appellants, beginning 
with the date of transfer, is controlled by the second 
clause of section 1588, which reads as follows: 

The pay of all other officers on the retired list (ex- 
cluding those above specified) shall, when not on 
active duty, be equal to one-half the sea pay pro- 
vided by this chapter for the grade or rank held by 
them at the time of retirement. 

They most assuredly do not come within the first clause 
of the said section. They were deprived of its provisions 
by the findings of the retiring board and the approval of 
the President. The manner of retirement under the law 
fixes and controls the pay. 

The construction of the statutes leads unerringly to the 
above conclusion. Is there anything in the facts to change 
this application of the law? We think not. 

The assertion of counsel that the President and Senate 
had found that the respective appellants had lost their 
health in the service, notwithstanding the finding of the 


l 


2 


retiring board, and that they had been unjustly treated 
by such board, is not warranted or justified by the find- 
ings of the Court of Claims. (Applt’s brief, p. 7.) 

No such facts are in the record, Nor did the transfer 
of appellants depend upon the existence of any such facets. 
It was the President who finally decided the status of the 
appellants, and not the board. His opportunity to review 
the proceedings of the board occurred when he made the 
approval, and the proceedings ceased to be reviewable 
thereafter by him, or any person or tribunal. The trans- 
fer was not a review of former proceedings, but a power 
conferred upon the President regardless thereof. The 
opinion of the Attorney-General isa proper interpretation 
of the statutes, (16 Opinions, 22. 

The infallibility of retiring boards, and the perfunctory 
approvals of Presidents, will not) tind much room, we 
trust, for consideration upon the faets as reported in these 
Causes by the court below. 

Section 1594 authorizes the President to make a trans- 
fer from one list to another, with the consent of the Sen- 
ate. ‘This does not authorize new legislation, but simply 
il transter, as held by the court below. It does not affect 
the proceedings of the retiring board. (Magaw v. United 
States, 16 C. Cls. Ru, 3; Morse vr. United States, thid., 12.) 

We fail to see any ambiguity in the statutes, The 
Court of Claims did not tind it NECCSsSaAry in the Interpre- 
tation thereof to refer to the original statutes in Magaw's 
( UIKe (spre), 

That the cause of incapacity is a question of fact for 
the retiring board in the first instance is not controverted ; 
but that the approval of the President and the retirement 


of the appellants thereunder according to law is a finality 
and conclusive of such proceedings is insisted upon. 
Congress might have empowered the President and the 
Senate to retrv and decide the cases anew, but it has not 
done so. 

The court did not err, therefore, in finding that Burchard 
was entitled, after April 1, 1878, to receive $850 a year 
under the second clause of section 1588, Revised Statutes, 


and in dismissing the petition. 
Nor did the court err in making a similar finding ex- 
cept as to the date and amount—8950 per vear—and in 


dismnissing Potts’s petition. 

It is evident that Potts and Burchard have been re- 
ceiving the pay authorized by law since their respective 
transfers, and that they are not entitled to pay under the 
first clause of section 1588, Revised Statutes, as claimed 
in the petitions, 

A. H. GARLAND, 
Attorney-General. 
Heper J. May, 
Assistant Attorney. 
JANUARY 28, 1888, 
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PEMBINA C. S. M. AND M. CO. VS. COMMONWEALTH OF PENNA. 


1 Appeal from Settlement of State Treasurer and Auditor General. 


The answer of the justices of the supreme court of Pennsylvania 
to the writ of error from the Supreme Court of the United States, 
hereunto annexed, as follows, to wit: 


Pembina Consolidated Silver Mining and Milling Company in ac- 
count with the Commonwealth of Pennsylvania, Dr. 


For office license per sec. 16, act of 7 June, 1879, as per applica- 
tion herewith filed, from July 1st, 1881, to July 1st, 1882: 


Total authorized capital stock .....----. ....------ $1,000,000 
License fee, at rate of one-fourth mill on each dollar 
of authored GnpUG8..0.nc0ccncc: 0 ceneseummenan 250 00 
Penalty for failure to take out license -....-..----- 125 00 
Due Commonwealth ....-. ...-...2-.------ $375 00 


AUDITOR GENERAL’S DEPARTMENT, 
HARRISBURG, Oct. 20, 1881. 
Settled and entered. 
(Signed) ROB’T. 8S. FRAZER, 
For JOHN A. LEMAR, 
Auditor General. 


Approved Oct. 27, 1881. 
(Signed) W. LIVESEY, 
For SAM’L BUTLER, 
State Treasurer. 


2 Copy certified from auditor general’s department Novem- 
ber Ist, 1881. 
(Signed) THOMAS M’CAMANT, 


For JOHN A. LEMAR, 
Auditor General. 


And now, November 25th, 1881, the Pembina Consolidated Silver 
Mining and Milling Company hereby appeals from the above-stated 
settlement made by the auditor general and State treasurer of the 
Commonwealth of Pennsylvania against the said corporation under 
the sixteenth section of an act of the General Assembly of the Com- 
monwealth of Pennsylvania entitled “An act to provide revenue 
by taxation.” approved the seventh day of June, anno Domini 1879, 
and states and shows here the following objections thereto: 

1. That the said sixteenth section of the said act of 7th June, 
A. D. 1879, entitled “An act to provide revenue by taxation,” is 
void in law, as being in contravention of the provisions of article 
I, section VIII, clause 4, of the Constitution of the United States, 
wherein it is provided that “Congress shall have power to regu- 
late commerce with foreign nations and among the several States.” 
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3 2. That the said sixteenth section of the act of June 7th, 
1879, entitled “An act to provide revenue by taxation,” is void 
in law, as being in contravention of the provisions of article IV, 
section 11, clause 1, of the Constitution of the United States, wherein 
it is provided that “the citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several States.” 

That the provisions of the said sixteenth section of the act of 
June 7th, A. D. 1879, entitled “An act to provide revenue by taxa- 
tion,” are contrary to article LX, section 1, of the constitution of the 
Commonwealth of Pennsylvania, wherein. it is provided that “all 
taxes shall be uniform on the same class of subjects within the ter- 
ritorial limits of the authority levying the tax.” 

4. That the said Pembina Consolidated Silver Mining and Milling 
Company is not “a foreign corporation ” within the meaning of the 
said act of the General Assembly of the Commonwealth of Penn- 
sylvania entitled “An act to provide revenue by taxation,” approved 

the 7th day of June, A. D. 1879. 
4 ). That the penalty charged in the said above settlement 
by the auditor general and State treasurer against the said 
Pembina Consolidated Silver Mining and Milling Company was not 
lawfully due and chargeable against the said corporation at the time 
the said account was settled against them. 
[Seal of Pembina Consolidated Silver M. & M. Co.] 


JAMES W. LATTA, President. 
BEN. P. WRIG LEY, 
Of Counsel for Appellant, Pembina Consolidated 
Silver M. and M. Co. 


Attest: LEWIS C. GREEN, Secretary. 


(Endorsement on appeal:) Commonwealth of Pennsylvania v. 
Pembina Consolidated Silver Mining and Milling Company. No. 
454. April term, 1882. Appeal from settlement of auditor general 
and State treasurer. Filed March 3d, 1882. Filed in the office of 
the aud. gen. the 7th day of Dec., 1881. Rob’t S. Frazer, for John 
A. Lemar. Bb. P. Wrigley, for appellant. 


Narr. and Copy of Account. 
In Dauphin Common Pleas. April Term, 1882. No. 454. 
5 DAUPHIN COUNTY, 88: 


The Commonwealth of Pennsylvania, by her attorney general, 
complains of the Pembina Consolidated Silver Mining & Milling 
Company of a plea that they render unto the said Common- 
wealth the sum of one hundred thousand dollars, lawful money of 
the United States, which they owe to and unjustly detain from her, 
for that whereas the said defendants, on the 20th day of October, 
A. D. 1881, at the county of Dauphin aforesaid, were indebted to the 
said plaintiff in the sum of three hundred and sev enty-five dollars, 
lawful money of the United States, on an ‘account examined, ad- 
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justed, settled, and signed by the auditor general of this Common- 
wealth and duly entered in the books of his office, as authorized 
and required by law, on the day and year last aforesaid, in which 
a certain sum of money, to wit, the sum last aforesaid, is due and 
owing the said plaintiff from the said defendants, with interest 
thereon at the rate of twelve per centum per annum from and after 
the expiration of two months from the day upon which the 
6 said account was so as aforesaid examined, adjusted, settled, 
and signed by the auditor general of this Commonwealth, 
for office license, as per act of June 7th, 1879, from July 1, 1881, to 
July 1, 1882, which said account was, on the 27th day of Oct. 
A. D. 1881, submitted to, revised, and approved by the State treas- 
urer, and a copy thereof, within thirty days thereafter, sent by the 
said auditor general, under his hand and seal of office, to the said 
defendants, and which yet remains in full force against the said 
defendants and unappealed from, whereby, and by force of the 
statute in such case made and provided, an action hath accrued to 
the said plaintiff to demand and have of and from the said defend- 
ants a certain sum of money, to wit, the sum mentioned and ascer- 
tained to be due to this Commonwealth in the said account so as 
aforesaid examined, adjusted, settled, and signed by the auditor gen- 
eral of this Commonwealth, parcel of the said sum above demanded ; 
and, being so indebted, the said defendants afterwards, to wit, on the 
day and year aforesaid, at the county aforesaid, promised to 
7 pay to the said plaintiff on request the jast-mentioned sum 
of money. 

And whereas, also, the said defendants, on the day and year 
in the first count mentioned, at the county aforesaid, were indebted 
to the said plaintiff in a certain further sum of money, to wit, the 
sum mentioned and ascertained to be due to this Commonwealth 
in the said account in the first count mentioned for money then 
and there had and received by the said defendants to and for the 
use of the said plaintiff, and also a certain further sum of money, 
to wit, the sum last aforesaid, and on an account settled and entered 
by the auditor general of this Commonwealth against the said de- 
fendants on the day and year in the first count mentioned for office 
license, and approvea by the State treasurer on the day and year 
in the first count mentioned ; 

And whereas afterwards, to wit, on the day and year last afore- 
said, at the county aforesaid, the said defendants, in consideration 
of the premises, promised to pay the two last-mentioned several 

.  stims of money, respectively, to the said plaintiff on request ; 
8 yet the said defendants have disregarded their said promise, 

and, although often requested so to do, have not, as yet, paid 
any of the said several sums of money or any part thereof, to the 
damage of the said plaintiff of one hundred thousand dollars, and 


therefore she brings suit, &c. 
ROBERT SNODGRASS, 
Dep’ty Att. Gen’l, 
For HENRY W. PALMER, 
Attorney General. 
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Pembina Consolidated Silver Mining and Milling Company in ac- 
count with the Commonwealth of Pennsylvania, Dr. 


For office license tax per sec. 16, act of 7th June, 1879, as per 
application herewith filed, from July Ist, 1881, to July Ist, 1882: 


Total authorized capital stock...--- -----.-------- $1,000,000 00 

License fee, at rate of one-fourth mill on each dollar 
of authorized a re 250 00 
Penalty for failure to take out license ~------------ 125 00 
Due Commonwealth .. .....-.--.----.-.-.-. $375 00 


AUDITOR GENERAL'S DEPARTMENT, 
HARRISBURG, Oct. 20, 1881. 
9 Settled and entered. 
ROBERT 8S. FRAZER, 
For JOHN A. LEMAR, 
Auditor General. 


TREASURY DEPARTMENT OF PA.,, 
HARRISBURG, Oct. 27, 1881. 
Approved. 
W. LIVESEY, 
For SAM’L BUTLER, 


State Treasurer. 


AUDITOR GENERAL’S DEPARTMENT, 
HarrispurG, Dec. 19th, 1882. 
I hereby certify that the above is a true copy of the original re- 
maining on file in this department. 
Witness my hand and the seal of office the day and year aforesaid. 


[Seal of Auditor General. ] 
THOMAS M’CAMANT, 
For JOHN A. LEMAR, 
Auditor General. 


(Endorsement on narr. and copy of account:) No. 454. April 
term, 1882. Commonwealth of Pennsylvania v. Pembina Consoli- 
dated Silver Mining and Milling Co. Narr. and copy of account. 
Filed Dee. 19th, 1882. 


Registry. ° 
PHILADELPHIA, Oct. 3, 1881. 


To the Hon. John A. Lemar, auditor general. 


Str: In compliance with the requirements of the first sec- 

10 tion of an act of the General Assembly of Pennsy Ivania, en- 

titled “An act to provide revenue by taxation,” approved 

June 7th, A. D. 1879, I hereby certify for registration in your office 

the following information concerning the company hereinafter 
nam 
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Name of company: Pembina Consolidated Silver Mining and 
Milling Company. 

Act of Assembly or authority under which organized or incor- 
porated: Under the laws of the State of Colorado. 

Date of incorporation or organization: May 31, 1880. 

Place of business: Alpine Chaffee Co., Colorado. 

Amount of capital authorized : $1,000,000. 

Amount of capital paid in: $49,989.63, not assessable. 

Name and P. O. address of president: James W. Latta, 128 S. 
Sixth St. 

Name and P. O. address of secretary: Lewis C. Green, 1548. 4th St. 

Name and P. O. address of treasurer: W. Ferre Lightner, 639 
Callowhill St. 

[SEAL OF CO.] LEWIS C. GREEN, 
President, Secretary, & Treasurer. 


11 (Endorsement on registry :) Registry of Pembina Consoli- 

dated Silver Mining and Milling Company under sec. 1st act 
of June 7th, 1879. Filed in the auditor general’s office the 6th 
day of Oct., A. D. 1881. : 


Act of June 7th, 1879, entitled “An act to provide revenue by taxa- 
tion.” 


Section 1. That hereafter no institution or company incorporated 
or organized by or under any law of this Commonwealth, general 
or special, or incorporated or organized under the laws of any other 
State and doing business in this Commonwealth, shall go into opera- 
tion without first having the name of the institution or company, 
the date of incorporation or organization, the act of Assembly or 
authority under which incorporated or organized, the place of busi- 
ness, the post-office address, the names of the president, secretary, 
and treasurer, the amount of capital authorized by its charter, and 
the amount of capital paid into the treasury of the company regis- 
tered in the office of the auditor general ; and every institution or 

company now engaged in business in this Commonwealth 
12 shall, within ninety davs after the passage of this act, register 

as herein required in the office of the auditor general; and 
any such institution or company which shall neglect or refuse to 
comply with the provisions of this section shall be subject to a 
penalty of five hundred dollars, which penalty shall be collected on 
an account settled by the auditor general and State treasurer in the 
same manner as taxes on stocks are settled and collected. 


AvubDITOR GENERAL'S DEPARTMENT, 
HarrispureG, March 3rd, 1883. 


I hereby certify that the foregoing is a true copy of the original 
remaining on file in this ee 
Witness my hand and seal of office the day and year above written. 


[Seal of Auditor General. ] 
ROBT S. FRAZER, 
For JOHN A. LEMAR, 
Auditor General. 
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Agreement, &c. 
In the Court of Common Pleas of Dauphin Co. April Term, 1882. 


CoMMONWEALTH OF PENNSYLVANIA ) 
vs. No. 454. 
PEMBINA CONSOLIDATED SILVER MINING AND MILLING Co. f 


13 It is hereby agreed that a trial by jury be dispensed with 
in the above-stated case, and that the same be submitted to 
the decision of the court, to be heard and determined under the pro- 
visions of an act entitled “ An act to provide for the submission of 
civil cases to the decision of the court, and to dispense with trial by 
jury,” approved the 22nd day of April, 1874, subject, however, to a 
writ of error as in other cases, at the option of either party. 
Dec. 18, ’82. 
ROB’T SNODGRASS, 
Dep'ty Att. Gen’l. 
BEN. P. WRIGLEY, 
J. W. M. NEWLIN, 
Attys Dej’ts. 


(Endorsement on agreement :) Com’th v. Pembina Mining Co. 
No. 454. Ap’l term, 1882. Agreement, &c. Filed Dec. 19, 1882. 


Opinion of the Court of Common Pleas. 
Dauphin Co. Common Pleas. <Ap’l Term, 1882. 


COMMONWEALTH 
Vv. 45-4. 
PEMBINA CONSOLIDATED SILVER MiIninG & MILLING Co. 


Appeal. 
By THE CouRT: 


This case was tried by the court by agreement of the par- 

14 ties. It is an appeal from a settlement made by the auditor 

general and State treasurer against defendant, dated Oct. 27, 

1881, for a license fee of $250.00, and penalty for failure to take out 

license, $125.00, for the period from July 1, 1881, to July 1, 1882, as 
per sec. 16, act June 7, 1879. 

Defendant is a Colorado corporation having an authorized capi- 
tal of $1,000,000, not doing business in Pennsylvania, but having an 
office in Philadelphia for the use of its officers and stockholders. 

All the questions raised in this appeal have been decided in the 
opinions filed in 19 Jan. T., 1883, and 64 Jan. T., 1852, both tried 
with this case, and for the reasons there given judgment must go 
against defendants. 
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The amount due is as follows: 


Amount of setlietheth.cceo conccoceccuecseusseosene $375 00 
Int. from Dec. 27, ’81, to Mar. 6, ’83.-.--.--.--.-.------ 53 37 

- Att'y gen Te GOUGING . ccc cccccn ccccsectueen cannes 18 75 
URE «dade eocieuanun secend emma $447 12 


For which sum judgment will be entered agaiast defendant if ex- 
ceptions be not filed according to law. | 
J. W.SIMONTON, P. J. 


1d (Endorsement on opinion :) Commonwealth v. Pembina 
Consolidated Silver Mining & Milling Co. No. 454. Ap'l 
T., 1882. Opinion. Filed March 6, ’83. 


Exceptions. 


Dauphin County Common Pleas. Ap’l Term, 1882. 


COMMONWEALTH OF PENNSYLVANIA 


v. t No, 454. 
PeEMBINA CONSOLIDATED SiLvER MINING CoMPANY. 


Defendants except to the opinion and findings of the court herein 
because the learned judge erred in deciding— 

I. That defendants are “a foreign corporation” within the mean- 
ing of the revenue act of 1879. 

II. That the tax and penalty claimed are not in contravention of 
art. 9, section 1, of the constitution of Pennsylvania. 

III. That the tax and penalty are not void as being contrary to 
the Constitution of the United States. 

(a.) And are not an attempt to tax a franchise not granted by the 

Commonwealth of Pennsylvania. 
16 ().) Nor an attempt to tax property not within its jurisdic- 
tion. 

(c.) Nor an attempt to tax business not carried on within its 
jurisdiction. 

(d.) Nor an attempt to tax interstate commerce. 

(e.) Nor an attempt to regulate interstate commerce. 

And the learned judge erred in finding for plaintiff, notwith- 
standing the defendants’ objection to the revenue act of 1879, 
that— 

IV. The tax and penalty sought to be imposed infringe upon the 
provisions of the fourteenth amendment to the Constitution of the 
United States in this— 

(a.) The appellant is a person within the meaning of that sec- 
tion. 

(b.) The tax and penalty are void thereunder, because therein the 
appellant is denied “the equal protection of the laws,” because— 

(1.) Another class of foreign corporations, to wit, foreign insur- 
ance companies, is taxed on more favorable terms, which is an un- 
lawful discrimination against appellant. 


8 PEMBINA CONSOLIDATED SILVER MINING AMD MILLING CO. VS. 


17 (2.) A corporation, on its property and business, can only 
be taxed on the same terms as individuals in like cireum- 
stances, and individuals are not herein taxed on their capital, but 
only on such business as they conduct in the Commonwealth. 
BENJ. P. WRIGLEY, 
JAMES W. M. NEWLIN, 
Attorneys for Exceptants. 


r a. : 
lo proth’y common pleas, Dauphin county. 


(Endorsement on exceptions:) Commonwealth v. Pembina Con- 
solidated Silver Mining Company. Exceptions. Filed Mar. 19th, 
1883. 

APRIL 2np, 1885. 

The exceptions are overruled for the reasons already given. The 
exception based on the fourteenth amendment to the Constitution 
of the United States raises a point which is not in the case, no 
specification of objection having been filed raising this question. 


J. W. SIMONTON, P. J. 


Among the records of the court of common pleas of Dauphin 
county, Pa., to No. 454, April term, A. D. 1882, it is contained as 
follows, to wit: 


Appearance. Docket Entry. 


18 April Term, A. D. 1882. Mar. 8, 1882. 
COMMONWEALTH OF PENNSYLVANIA 
v 454. 


PiEMBINA CONSOLIDATED SILVER Minina & MILurne Co. 
Appeal from the settlement of the auditor general and State treasurer. 


Palmer. 
Wrigley. 


Mar. 3d, 1882.—Appeal and specifications of objections & bond 
filed. 
Dee. 19, 1S8S2.—Narr. and copy of account filed. 
Dee. 19th, 1882.—Defendant pleads “ nil debit.” 
Dec. 19th, 1882.—Agreement filed to dispense with trial by jury 
and to submit to the decision of the court, subject to a writ of error. 
Mar. 6th, 1885.—Opinion and finding of the court filed deciding 
that there is due the Commonwealth by defendant the sum of four 
hundred and forty-seven 72; dollars ($447.12). Exit notice. 
Mar. 19th, 1SS5.—Exceptions on part of defendant filed. 
April 2d, 1883.—Exceptions overruled for the reasons already 
given. The exception based on the fourteenth amendment 
19 to the Constitution of the U.S. raises a point which is not in 
the case, no specification of objection having been filed rais- 
ing this question. 
Same day.—Judgment entered on the opinion and finding of the 
court. 
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April 19th, 1883.—Writ of error from the supreme court received 
and filed. 
Certified. 
[Seal of the Court of Com. Pleas of Dauphin Co.] 


E. B. MITCHELL, Proth’y. 


Writ of Error. 


Mipp.Le District oF PENNSYLVANIA: 
[Seal of the Supreme Court of Pennsylvania, Middle Dist.] 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Dauphin, Greeting: 


Because in the record and process and in rendering the judg- 
ment in a certain plaint which was in our said court before the 
judges of the same court by our writ, between The Pembina 
Consolidated Silver Mining and Milling Company, plaintiff in error, 

and The Commonwealth of Pennsylvania, defendant in error, 
20 as it is said, manifest error hath intervened, to the great dam- 

age of the said plaintiff in error,as by complaint of the same 
plaintiff in error we have received information, we, willing that if any 
error be therein it should be corrected and that speedy justice be 
done to the parties in this part, do command you that if judgment, 
as it is said, be rendered in the said plea, then the record and process 
and all things touching the same, under your seals, distinctly and 
openly, you have before the justices of our supreme court of Penn- 
svlvania,at a supreme court to be held at Harrisburg, in and for the 
middle district of said Commonwealth, on the 21st Monday follow- 
ing 1 Mon. of Jan., 1885, being the first Monday of the term, and 
this writ, that, the record and process aforesaid being inspected, 
we may further cause to be done what of right and according to our 
laws and customs ought. 

Witness the Hon. Ulysses Mercer, doctor of laws, chief justice of 

our supreme court, at Harrisburg, the 19th day of April, in 
21 in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Commonwealth the one hundred and 


seventh. 
WILLIAM PEARSON, 
Prothonotary. 


(Endorsement on writ :) Supreme court, middle district. No. 31. 
May term, 1883. Pembina Consolidated Silver Mining and Milling 
Co., plaintiff in error, vy. Commonwealth of Pennsylvania, defend- 
antin error. Writ of error to the court of C. P. for the county of 
Dauphin. No. 454. April term, 1882. Returnable the 21 Mon. 
foll. 1 Mon. of Jan., 1883. Rule on the defendant in error to appear 
and plead on the return day of the writ. N. B.—20 days’ notice to 
the parties or counsel below is necessary to compel an appearance. 
Filed in supreme court May 29, 1883. ‘ 
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— 

I certify that recognizance in error in $100.00, with James W. 
Latta and Lewis C. Green as bail, has been filed in the supreme court. , 
| WILLIAM PEARSON, | 
Prothonotary. 


Filed in Dauphin com. pleas April 19, 1883. : 
April 19, 1883.—Service of the within writ accepted. ‘ 
ROBERT SNODGRASS, 
Dep ty Att. Gen’l. 


The record and process and all things touching the same, , 
22 so full and entire as before us they remain, to the honorable 
the judges of the supreme court of the Commonwealth of 
Pennsylvania, sitting in and for the middle district, we certify and 
send, as within we are commanded. 


J. W. SIMONTON, P. J. [i s.] 


trict of said Court. 


At a supreme court of the State of Pennsylvania, sitting in and 
for the middle district of said court, at the city of Harrisburg, Penn- 
sylvania, on the 21st Monday following Ist Monday of Jan., A. D. 
1883—present, the Hon. Ulysses Mercer, chief justice; Isaac G. Gor- 
don, Edward M. Paxson, John Trunkey, James P. Sterritt, Henry 
Green, and Silas U. Clark, justices, and William Pearson, prothono- 
tary, of the said supreme court—among the records of the said su- 
preme court of Pennsylvania in and for the said middle district, to 
May term, A. D. 18583, No, 31, it is contained as follows, to wit: 


In the Supreme Court of Pennsylvania in and for the Middle Dis- | 


Docket Entries. - 


Writ of Error to the Court of Common Pleas of Dauphin County. 
April Term, 1882. 


PEMBINA CONSOLIDATED SILVER MINING AND MiLL- ) 
23 ING CompaANy, Plaintiff in Error and Defendant | 
below rf . 
' . » No. 454. 
‘ ’ . : . | e 
OMMONWEALTH OF PENNSYLVANIA, Defendant in Error | 


and Plaintiff Below. 
No. 31. May term, 1883. 


1885, April 19.—Precipe, affidavit, and recognizance filed. Eo 
dil. Iixit writ of error to said court of common pleas of Dauphin 
county. Returnable 21 Monday following 1 Monday of Jan., A. D. 
1883. 

1885, May 2.—Assignments of error filed. 

4 “ 24.—Record returned and filed. 
29.—Argued. 
Oct. 1.—Judgment affirmed per curiam. 

1883, Oct. 6.—Record remitted to the court of common pleas of 
Dauphin. 
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1883, Oct. 15.—Writ of error from the Supreme Court of the 
United States and bond in the penal sum of one thousand dollars, 
approved by Joseph P. Bradley, justice of the Supreme Court of the 
United States, received and filed. 

Certified from the record. 

[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.] 
WILLIAM PEARSON, 
Prothonotary. 


24 Opinion of the Supreme Court of Pennsylvania, Middle District. 


PEMBINA CONSOLIDATED MINING AND MILLING Co. 
v. 
COMMONWEALTH. Jer curiam: 


Error to common pleas of Dauphin county. 

The learned judge correctly held the plaintiff in error to be a for- 
eign corporation within the meaning of the act of 7th June, 1879. 
For all purposes of taxation all corporations not incorporated by 
this State are designated as foreign corporations. Two classes of 
corporations only are recognized—one incorporated by this State, 
the other incorporated by any other State or country. ‘This license 
fee is a tax within the meaning of the statute, and is uniform on all 
corporations of like character having an office within this State. 
The law imposing it is not tn conflict with the Constitution of the 
United States nor with the constitution of this State. 

Judgment affirmed. 


95 (Endorsement on opinion:) No. 31. May T., 1883. Pem- 

bina Consolidated Silver Mining and Milling Company v. 
Commonwealth. Error to common pleas of the county of Dauphin. 
Judgment affirmed per curiam. Filed Oct. 1, ’83. 


Remittitur. 


Mippie District or PENNSYLVANIA, set: 
[Seal of the Supreme Court of Pennsylvania, Middle Dist. ] 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Dauphin, Greeting: 

Whereas by virtue of our writ of error from our supreme court of 
Pennsylvania in and for the middle district, returnable in the said 
court on the 21 Monday following 1 Monday of Jan., in the vear of 
our Lord one thousand eight hundred and eighty-three, a record 
was brought into the same court of a judgment rendered against 
the Pembina Consolidated Silver Mining and Milling Co., plaintiff 
in error, at the suit of the Commonwealth of Pennsylvania, defend- 

ant in error, and it was so proceeded in our supreme court 
26 that the said judgment was affirmed, and the record and pro- 
ceedings thereupon, and all things concerning the same, were 
(agreeably to the directions of the act of Assembly in such cases made 
and provided), ordered by the said supreme court to be remitted 
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to the court of common pleas for the county of Dauphin aforesaid, 
as well for execution or otherwise as to justice shall appertain: 
wherefore we remit you the record of the judgment aforesaid and 
the proceedings thereupon in order for execution or otherwise as 
aforesaid. 

Witness the Hon. Ulysses Mercer, chief justice of our supreme 
court, at Harrisburg, the 6th day of October, in the year of our Lord 
one thousand eight hundred and eighty-three. 

WILLIAM PEARSON, 
Prothonotary. 


(Endorsement on remittitur:) No. 31. May term, 1855, supreme 
court of Pennsylvania. Pembina Consolidated Silver Mining and 
Milling Companty, plaintiff in error, v. Com. of Penna., defendant in 
error. Remittitur to Dauphin county. 


27 Priecipe for Writ of Error Affidavit. 
In the Supreme Court of Pennsylvania for the Middle District. 


PEMBINA CONSOLIDATED SILVER MINING AND MiLtinac Company, 
Plaintiff in Error and Defendant Below, 
v. 
CoMMONWEALTH OF PENNSYLVANIA, Defendant in Error and Plain- 
tiff Below. 


Surwrit of error to the court of common pleas for the county of 
Dauphin. 


Issue writ of error to the court of common pleas for the county of 
Dauphin to remove record and proceedings in a certain action in 
said court, No. 454, April term, 1882, in which the said Common- 
wealth of Pennsylvania is plaintiff and the said Pennsylvania Con- 
solidated Silver Mining & Milling Co. is defendant. 

Returnable to next term sec. req. 

b. P. WRIGLEY, 
J. W. M. NEWLIN, 
Att’ys for Appellant. 


To William Pearson, Esq., proth’y sup. court. 


County OF PHILADELPHIA, 88 : 


28 James W. Latta, president of corporation pl’ff, being duly 
sworn, saith the writ of error applied for and purchased in 
above-entitled case is not intended for delay. 


‘JAMES W. LATTA. 


Sworn to and subscribed this 18 day of April, A. D. 1883. 
[Seal of Notary Public. ] 
EDMUND Q. BOWMAN, 
Notary Public. 
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Bond. 


Know all men by these presents that we, James W. Latta and 
Louis C. Greene and the Pembina Consolidated Silver Mining & 
Milling Company, are held and firmly bound unto the Common- 
wealth of Pennsylvania in the sum of one hundred dollars, lawful 
money of the United States, to be paid to said Commonwealth ; to 
which payment, well and truly to be made, we do bind ourselves, 
our heirs, our executors, our administrators, and every of them, 
firmly by these presents. 

Sealed with our seals and dated the 11th day of April, A. D. 1883. 

The condition of this obligation is such that if the said company 
shall prosecute with effect a certain writ of error taken by the said 

corporation from a judgment made by the court of common 
29 pleas of Dauphin county against the said company to April 

term, 1882, No. 454, at the suit of it, of the Commonwealth of 
Pennsylvania, and shall pay to the Commonwealth whatever may 
be adjudged due to the Commonwealth in said cause for all costs 
that have accrued in the cause or shall accrue upon the said writ of 
error, and for the return to the court below of the record with the 
remittitur, then this obligation to be void; otherwise to be and re- 
main in full force and virtue. 

[Seal of the Pembina Consolidated Silver Mining & Milling Co.] 


JAMES W. LATTA, 
President Pembina Silver Mining & Milling Co. 

JAMES W. LATTA. [seEat. 

LEWIS C. GREEN. — [sgat. 


And now, the 11th day of April, A. D. 1883, the above sureties are 
approved. 
[Seal of Supreme Court of Penna., Eastern Dist, ] 
CHAS. S. GREEN, 
Prothonotary Supreme Court, E. D. 


(Endorsement on pracipe, affidavit, and bond:) No. 31. May 

term, 1885. Pembina Consolidated Silver Mining and Mill- 

30 ing Co., pl'ff in error, v. Commonwealth of Pennsylvania, de- 

fendantin error. Pracipe, affidavit, and recognizance for writ 
oferror. Filed in S. C. April 19, 1883. 


Assignments of Error. 


The court erred : 

First. In overruling the appellant’s first exception, which was as 
follows : 

I. The conrt erred in deciding that defendants are “a foreign 
corporation” within the meaning of the revenue act of June 7, 
1879. 

Second. In overruling appellant’s second exception, which was as 
follows: 

II. The learned court erred in deciding that the tax and penalty 


i 
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claimed are not in contravention to article 9, section 1, of the consti- 
tution of Pennsylvania. 


Third. In overruling appellant’s third exception, which was as 
follows : 
III. The learned court erred in deciding that the tax and pen- | 
alty are not void, as being contrary to the Constitution of the United ‘ 
States ; 
ol (a.) And are not an attempt to tax a franchise not granted 


by the Commonwealth of Pennsylvania; 

(b.) Nor anattempt to tax property not within its jurisdiction ; 

(c.) Nor an attempt to tax business not carried on within its juris- 
diction ; 

(d.) Nor an attempt to tax interstate commerce ; 

(e.) Nor an attempt to regulate interstate commerce. 

Fourth. In overruling appellant’s fourth exception, which was as 
follows: 

IV. The court erred in rejecting the appellant’s fourth point of 
charge, namely, that the act of a tax and penalty sought to be im- 
posed infringe upon the provisions of the fourteenth amendment 
to the Constitution of the United States, in this: 

(a.) The appellant is a person within the meaning of that see- 
| tion ; 

(.) The tax and penalty are void thereunder, because therein the 
appellant is denied “the equal protection of the laws,” because— 

(1.) Another class of foreign corporations, to wit, foreign 
o2 insurance corapanies, is taxed on more favorable terms, which 
is an unlawful discrimination against appellant. 

(2.) A corporation, on its property and business, can only be 
taxed on the same terms as individuals in like circumstances, and 
individuals are not herein taxed on their capital, but only on such 
business as they conduct in the Commonwealth. 

Fifth. The learned court erred in deciding that the exceptions 
based on the fourteenth amendment to the Constitution of the United 
States raised a point which is not in the case, no specification of 
objection having been filed raising this question. 


S. C., Middle District. May T., 1883. 


- 
PEMBINA CONSOLIDATED SILVER MINING AND pea: 
‘O. . 
o ( > O. Ol. 
COMMONWEALTH OF PENNSYLVANIA. 
To proth’y S. C.: 
The plaintiff in error files the above assignments of error. : 
April 30th, 1883. | 
J. W. M. NEWLIN, For Pl. 


To Wm. Pearson, proth’y S. C. 


THE COMMONWEALTH OF PENNSYLVANIA. 


33 Copy of Writ of Error Bond. 


Know all men by these presents that we, the Pembina Consoli- 
dated Silver Mining — and N. Ferree Lightner and Lewis C. Green, 
are held and firmly bound unto the Commonwealth of Pennsylva- 
nia in the full and just sum of one thousand dollars, to be paid to 
the said Commonwealth of Pennsylvania or her certain attorney ; 
to which payment, well and truly to be made, we do bind ourselves, 
our successors, heirs, executors, administrators, and assigns, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this twelfth day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
three. 

Whereas lately, at a court of common pleas of Dauphin county, 
in the State of Pennsylvania, judgment was entered against the said 
The Pembina Consolidated Silver Mining and Milling Company 

at the suit of the said Commonwealth of Pennsylvania, 
34 of April term, 1882, No. 454, which judgment was afterwards 
affirmed by the supreme court of the State of Pennsylvania ina 
certain plea and suit in said court,of May term, 1883, No. 31; and the 
said The Pembina Consolidated Silver Mining and Milling Company 
having obtained a writ of error to the Supreme Court of the United 
States to reverse said judgment rendered in the last above entitled 
action, and having filed a copy thereof in the office of the prothon- 
otary of said court, and a citation directed to said Commonwealth of 
Pennsylvania, citing and admonishing her to be and appear at a Su- 
preme Court of the United States to be holden at Washington the sec- 
ond Monday of October, A. D. 1884, next ensuing: Now, the condition 
of this obligation is such that if the said The Pembina Consolidated 
Silver Mining and Milling Company shall prosecute their 
35 said writ of error to effect and answer all damages and costs 
if they shall fail to make their plea good, then the above ob- 
ligation to be void; else to be and remain in full force and virtue. 
Sealed and delivered in the presence of— 


JAMES W. LATTA, President. [sEat. 
N. FERRE LIGHTNER. SEAL. 
LEWIS C. GREEN. | SEAL. 


[Seal of Pembina Consolidated Silver Mining and Milling Co. ] 
Attest: LEWIs C. GREEN, Secretary. 


STATE OE PENNSYLVANIA, |... 
County of Philadelphia, |” 


Before me, Chas. S. Green, prothonotary of the supreme court of 
Pennsylvania, E. D., personally came N. Ferree Lightner and Lewis 
C. Green, the obligors in the foregoing bond, and who, being sever- 

ally sworn according to law, did depose and sav, each for him- 
36 self, respectively, that he, the said N. Ferree Lightner, is the 
owner of property in the State of Pennsylvania worth, over 
and above all his liabilities, three thousand dollars; and he, the 
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said Lewis C. Green, is the owner of property in the State of Penn- 
sylvania worth, over and above all his liabilities, one thousand 
dollars. 
N. FERRE LIGHTNER. 
LEWIS C. GREEN. 


Sworn and subscribed before me this 12 day of October, 1883. 
[Seal of the Supreme Court of Pennsylvania, Eastern District. ] 
CHAS. S. GREEN, 
Prothonotary of Supreme Court of Pennsylvania, E. D. 


CLERK’s Orrice, U.S. Cir. Cr., 
KE. Dist. or PenNA., October 12, 1883. 
I, Samuel Bell, clerk circuit court United States, eastern district 
of Pennsylvania, certify that upon careful enquiry I consider the 
sureties in the foregoing bond to be ample and sufficient. 
37 SAMUEL BELL. 


The within bond is approved as a supersedeas to execution in the 
judgment referred to therein. 
Oct. 15, 1585. 
JOSEPH P. BRADLEY, 
Asso. Justice Sup. C’t U.S. 


Endorsement on back: No. 31. May term, 1883. Pembina Con- 
solidated Silver Mining and Milling Co. v. Commonwealth of Penn- 
svivania. Writ of error bond. Filed in S. C. of Penna. Oct. 15, 
1883. 


Agreement to Amend Record. 


(Copy of amendment of record.) 


PeEMBINA CONSOLIDATED SILVER MINING AND MILLING COMPANY 
v. 
COMMONWEALTH OF PENNSYLVANIA. 


It is agreed that the record in the proceedings in the court of 

common pleas of Dauphin county, removed to the supreme 

38 court of Pennsylvania, and now on writ of error to the Su- 

preme Court of the United States, be amended by inserting 

therein the following points of charge submitted by the counsel for 

the said corporation to the court of common pleas of Dauphin county 
December 19, 1882: 


Points of Charge. 


I. That the defendants are not a foreign corporation within the 
meaning of the revenue act of June 7, 1879. 

Il. That the tax and penalty claimed are in contravention of art. 
9, sec. 1, of the constitution of Pennsylvania. 

III. That the tax and penalty are void, as being contrary to the 
Constitution of the United States, because they— 


THE COMMONWEALTH OF PENNSYLVANIA. 17 


(a.) Are an attempt to tax a franchise not granted by the Com- 
monwealth of Pennsylvania. 

(.) And an attempt to tax property not within its jurisdiction. 

(c.) And an attempt to tax business not carried on within its 

jurisdiction. 
39 (d.) And an attempt to tax interstate commerce. 
(e.) And an attempt to regulate interstate commerce. 

The court negatived all the above points. 

The appellant also submitted the following additional points, ask- 
ing the court to charge— 

[V. That the act of June 7, 1879, and the tax and penalty sought 
to be imposed thereunder infringe upon the provisions of the four- 
teenth amendment to the Constitution of the United States, in this: 

(a.) The appellant is a person within the meaning of that section. 

(4.) The tax and penalty are void thereunder, because therein the 
appellant is denied “ the equal protection of the lews,” because— 

1. Another class of foreign corporations, to wit, foreign insurance 
companies, is taxed on more favorable terms, which is an unlawful 

discrimination against appellant. 
40) 2. A corporation or its property and business can only be 
tuxed on the same terms as individuals in like circumstances, 
and individuals are not herein taxed on their capital, but only on 
such business as they conduct in the Commonwealth. 

The court negatived the said last-mentioned point, and also held 
that the question raised therein could not be considered, because the 
same had not been set forth in the specifications of appeal filed with 
the auditor general. 

ROB’T SNODGRASS, 
Dep'’ty Att'y Gen'l, 
For LEWIS C. CASSIDY, 
Attorney General. 
JAMES W. M. NEWLIN, 
For Pembina M. & M. Co. 


(Endorsement on back :) No. 31. May term, 1883. Com. 
41 v. Pembina M. & M. Co. Stipulation as to points of charge. 
Filed Sept. 29, 1884. 


And now here, on this 15th day of October, A. D. 1883, the said 
The Pembina Consolidated Silver Mining and Milling Company 
produced to the supreme court of Pennsylvania here the writ of the 
United States for the correcting of errors of and upon the premises, 
commanding the record and proceedings aforesaid of the judgment 
aforesaid so as aforesaid rendered, with all things touching the same, 
to be transmitted to the Supreme Court of the United States to be 
held at the city of Washington on the second Monday of October 
next, which said writ of error is hereunto annexed. 
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42 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the chief justice 
and judges of the supreme court of the Commonwealth of Penn- 
sylvania, Greeting: 

Because in the record and proceedings as alsoin the rendition of the 
judgment of a plea which isin the said supreme court before you or 
some of you, being the highest court of law or equity of the said 
State in which a decision could be had in the said suit, between 
The Pembina Consolidated Silver Mining and Milling Company, 
plaintiff in error, and The Commonwealth of Pennsylvania, defend- 
ant in error, wherein was drawn in question the validity of a treaty 
or statute of or an authority exercised under the United States, and 
the decision was against their validity, or wherein was drawn in 
question the validity of a statute of or an authority exercised under 
said State, on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the decision was in 
favor of such their validity, or wherein was drawn in question the 

construction of a clause of the Constitution or of a treaty or 

43 statute of or commission held under the United States, and 

the decision was against the title, right, privilege, or exemp- 
tion specially set up or claimed under such clause of the said Con- 
stitution, treaty, statute, or commission, a manifest error hath hap- 
pened, to the great damage of the said The Pembina Consolidated 

Silver Mining and Milling Company, as by its complaint appears, 

we, being willing that error, if any hath been, should be duly cor- 

rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 

October next, in the said Supreme Court to be then and there held, 

that, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done therein to correct 

that error what of right and according to the laws and custom of the 

United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, at Philadelphia, the thir- 
44 teenth day of October, A. D. 1883, and in the 108th year of 
the Independence of the said United States. 
[Seal U.S. Circuit Court E. D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk Circuit Court U. 8. 


45 [Endorsed :] The Pembina Consolidated Silver Mining & 

Milling Co. vs. The Commonwealth of Pennsylvania. Writ 
of error to supreme court of Pennsylvania. Filed in S. C. of Penna. 
Oct. 15th, 1883. 
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46 In pursuance whereof, and according to the form and effect 

of the act of Congress in such case made and provided, a 
transcript of the record and proceedings of the judgment aforesaid 
so as aforesaid rendered, with all things relating to the same, to- 
gether with the said writ of error, are hereby transmitted to the 
suid Supreme Court of the United States accordingly. 


STaTE OF PENNSYLVANIA, | 
‘ :, “ 88 
County of Dauphin, J 


In testimony that the foregoing, contained on pages one to forty- 
six, inclusive, is a full, true, and correct copy of the record and pro- 
ceedings of the supreme court of Pennsylvania, the highest court 
of law and equity in the State of Pennsylvania, in the case lately 
depending therein to No. 31, May term, 1883, middle district, wherein 

“the Pembina Consolidated Silver Mining and Milling Com- 

47 pany was plaintiff in error and the Commonwealth of Penn- 

svlvania was defendant in error, I have hereunto subscribed 

my name and affixed the seal of the said supreme court this thir- 
tieth day of September, A. D. 1884. 


[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.] 


WILLIAM PEARSON, 
Prothonotary of the Supreme Court of Pennsylvania, Middle District. 


Endorsed on cover: Pennsylvania supreme court. No.189. The 
Pembina Consolidated Silver Mining and Milling Company, plain- 
tiff in error, vs. The Commonwealth of Pennsylvania. Filed 28th 
November, 1884. 


IN THE 


Supreme Gourt of the United States. 


WRIT OF ERROR TO THE SUPREME COURT 
OF PENNSYLVANIA. 


OF OCTOBER TERM, 1884. No. 1232. 


Pembina Consolidated Silver Muning 
and Milling Company, 
Plaintiff in Error, 


es. (Plaintiff be'ow.) 


The Commonwealth of Pennsylvania, 


Defendant in Error, 
(Defe dant below.) 


PAPER-BOOK OF THE PLAINTIFF IN ERROR. 


JAMES W. M. NEWLIN, 
kor Appellant. 


Wxg gave 
a. » 
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In the Supreme Court of the Vanes 
States. 


- WRIT OF ERROR TO THE SUPREME COURT OF 
PENNSYLVANIA. 


Or Octoser Term, 1884. No. 1282. 


PEMBINA CONSOLIDATED SILVER MINING AND 
MILLING COMPANY, 
Plaintiff in Error, 
(Plaintiff below), 


THE COMMONWEALTH OF PENNSYLVANIA, 
Defendant in Error, 
» (Defendant below.) 


~. a 


PAPER-BOOK OF THE PLAINTIFF IN ERROR. 


ef This is a writ of error to a judgment of the Supreme Court 
ZB of Pennsylvania, affirming the validity of a statute of that 
State, which was alleged to be repugnant to the Constitution 
of the United States. 


ABSTRACT OF THE CASE. 


The Pembina Consolidated Silver Mining and Milling 
Company was incorporated under the laws of the State of 
Colorado on the thirty-first day of May, 1881, with an au- 
thorized capital stock of one million dollars, for the purpose 
of carrying on a general mining and milling business in the 
said State of Colorado. 

The principal office of the said corporation is in Alpine, 
Colorado, and the said corporation, since the first day of 
July, A. D. 1881, have had, and still have, an office in the 
city of Philadelphia, State of Pennsylvania, “ for the use of 
their officers, stockholders, agents and employees.” 

This corporation 


(1) Has no part of its capital stock invested in Penn- 
sylvania. 
(2) Uses no part of its capital stock, or the invest- 
ments thereot, in Pennsylvania. 
(3) Uses no franchise whatever in Pennsylvania. 
(4) Transacts no business whatever in Pennsylvania. 
Upon this state of facts the Auditor-General and State 
Treasurer assessed a tax against the Company October 31, 
1881, for office lhcense under the Sixteenth Section df the 
Act of June 7, 1879, trom July 1, 1881, to July 1, 1882, at 
the rate of one-fourth mill on each dollar of authorized 


capital stock, $250 00 
And penalty for failure to take out license, 125 00 
$375 00 
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The company appealed from this taxation (infer alia be- 
cause it is repugnant to the Constitution of the United 
States) to the Court of Common Pleas of Dauphin County, 
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which affirmed the validity of the same, and thereupon the 
Company took a writ of error to the Supreme Court of 
Pennsylvania, which affirmed the judgment of the Court 
below, and to this final judgment of the Supreme Court of 
Pennsylvania the writ of error herein has been sued out. 
The title of the said Act of Assembly of Pennsylvania, 


_ approved June 7, 1879, is “an Act to provide revenue by 


taxation.” 
The section under which the disputed tax is claimed reads 
as follows: 


‘* Section 16. That from and after the first day of July, A. D. 
1879, no foreign corporation, except foreign insurance companies, 
which does not invest and use its capital in this Commonwealth, shall 
have an office or officers in this Commonwealth, for the use of its 
officers, stockholders, agents, or employees, unless it shall first have 
obtained from the Auditor-General an annual license so to do; and 
for said license every such corporation shall pay unto the State 
Treasury, for the use of the Commonwealth, annually, one-fourth 
of a mill on each dollar of capital stock which said company is 
authorized to have, and the Auditor-General shall not issue a license 
to any corporation until said license fee shall have been paid. The 
Auditor-General and State Treasurer are hereby authorized to settle 
and have collected an account against any company violating the 
provisions of this Section for the amount of such license fee, together 
with a penalty of fifty per centum for failure to pay the same. 
Provided, That no license shall be necessary for any corporation 
paying a tax under any previous section of this Act, or whose 
capital stock or a majority thereof is owned or controlled by a cor- 
poration of this State which does pay a tax under any previous 
section of this Act.” 


This company is not within the proviso of section 16 of the 
act in question, as it pays no tax under “ any previous section 
thereof.” 

In Pennsylvania foreign corporations have always been 
allowed to exercise their franchises, transact business, and 
use and invest their capital stock in the State, subject only 
as to real estate to certain restrictions not important to be 
here considered. 


4 


The Legislature has subjected them to taxation from time 
to time upon their franchises exercised, and on their capital 
stock used, and business transacted within the State. 

Under the State of Pennsylvania Revenue Act of June 7, 
1879, foreign corporations (except insurance companies) are 
taxed on their capital stock, but only in proportion to the 
amount invested or used in Pennsylvania. 

All domestic and foreign insurance companies are taxed 
on their premiums received in the State, by State Revenue 
Act of June 10, 1881, Section 7, which reads as follows : 


‘' Section 7. That all insurance companies which shall within 
thirty days after the approval of this Act, pay into the treasury of 
this Commonwealth the amount of money claimed by the Common- 
wealth for taxes upon their gross premiums, for the period of time be- 
tween the twentieth day of March, Anno Domini, one thousand eight 
hundred and seventy-seven, and the first day of January, Anno 
Domini, one thousand eight hundred and eighty-one, together with 

-interest upon the same, shall be liable from and after the first day of 
January, Anno Domini, one thousand eight hundred and eighty- 
one, during the continuance of this Act to no taxes upon their pre- 
miums, except upon such as were or shall be received from business 
transacted within this Commonwealth. 


These are the only portions of the State Revenue law which 
bear upon the question at bar. 

An Act of the Pennsylvania Assembly, approved March 
30, 1811, requires persons assessed by the Auditor General 
and State Treasurer to give approved security for the pay- 
ment of the tax, interest and costs, and file specifications of 
objections thereto before removing a disputed assessment to 
the Court of Common Pleas of Dauphin County, which has 
exclusive original jurisdiction thereof. 

In the specifications of appeal, the following objections 
were inier alia set forth. 


1. That the Sixteenth Section of Act of 7 June, 1879, is in con- 
travention of Article 1, Section VIII, clause 4, of the Constitution 
ef the United States. 
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2. That the Sixteenth Section of Act of 7 June, 1879, is in con- 
travention of Article IV, Section II, Clause 1, of the Constitution 
of the United States. 


The Company also entered approved security for the pay- 
meut of any judgment and costs which might be rendered. 

The appeal was heard by the Court of Common Pleas 
of Dauphin County, December 18, 1882, before Hon. 
John W. Simonton and Hon. John B. MePherson, without 
a jury. 

The corporation admitted the facts hereinbefore set forth, 
and the contention was wholly upon questions of law: 

1. As to the meaning of the statute. 

2. Whether it infringed upon the provisions of the Con- 
stitution of Pennsylvania. 

3. Whether it was repugnant to the Constitution of the 
United States. 

The facts being admitted, the Attorney-General of the 
State asked for judgment in favor of the State, by virtue 
of the said Revenue Act of June 7, 1879. 

The company thereupon asked judgment in its favor, and 
in support thereof submitted (inter alia) the following: 


POINTS OF CHARGE, 


And asked the Court to find as matter of law: 


III. That the tax and penalty are void, as being contrary to the 
Constitution of the United States, because they: 


(a.) Are an attempt to tax a franchise not granted by the 
Common wealth of Pennsylvania. 

(6.) And an attempt totax property not within its jurisdiction. 

(c.) And an attempt to tax business not carried on within its 
jurisdiction. 

(d.) And an attempt to tax inter-state commerce. 

‘e.) And an attempt to regulate inter-state commerce. 


IV. That the Act of June 7, 1879, and the tax and penalty sought 
to be imposed thereunder, infringe upon the provisions of the Four- 
teenth Amendment to the Constitution of the United States in this: 
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(a.) The appellant is a person within the meaning of that 
section. 


(b.) The tax and penalty are void thereunder, because therein 
the appellant is denied ‘“‘ the equal protection of the laws,’’ be- 
cause : 


1. Another class of foreign corporations, to wit:—fureign insurance 
companies,—is taxed on more favorable terms, which is an unlaw- 
ful discrimination against appellant. 


2. A corporation, on its property and business, can only be taxed 
on the same terms as individuals in like circumstances; and indi- 
viduals are not herein taxed on their capital, but only on such busi- 
ness as they conduct in the Commonwealth. 


The Attorney-General objected to the consideration of 
point IV, because it was not embodied in the original speci- 
fications of appeal filed with the Auditor-General. 

The said Court of Common Pleas of Dauphin County, 
negatived all of the above points of charge, and refused to 
consider the question raised by point IV, and entered judg- 
ment for the Commonwealth for $447.12, for the tax and 
penalties and interest and Attorney-General’s commissions. 

Exceptions were filed according to the State practice 
embodying the same points of charge, and they were over- 
ruled by the Court in the following 


ORDER OVERRULING EXCEPTIONS. 


The learned President Judge endorsed the following 
memorandum on the exceptions, overruling the same: 


‘April 2, 1883. The exceptions are overruled for the reason 
already given. The exception based on the Fourteenth Amendment 
to the Constitution of the United States raises a point which is not 
in the case, no specification of objection having been filed raising 
this question.”’ 


= 


OPINION OF THE COURT OF COMMON PLEAS, 
OF DAUPHIN COUNTY, PENNSYLVANIA. 


The following opinion was filed : 
By the Court: 


‘* This case was tried by the Court by agreement of the parties. 

It is an appeal from a settlement made by the Auditor-General 
and State Treasurer against defendant, dated October 27, 1881, for a 
license fee of $250, and penalty for failure to take out license $125, 
for the period from July 1, 1881, to July 1, 1882, as per Sec. 16, Act 
June 7, 1879. : 

Defendant is a Colorado corporation, having an authorized capital 
of $1,000,000, not doing business in Pennsylvania, but having an 
office in Philadelphia for the use of its officers and stockholders. 

All the questions raised in this appeal have been decided in the 
opinions filed in 19, January Term, 1883, and 64, January Term, 
1882, both tried with this case, and for reasons there given judgment 
must go against defendant.”’ 


The opinion of the Court in No. 64, January Term, 1882, 
does not refer to the Federal questions. So much of the 
opinion of the Court of Common Pleas of Dauphin County. 
in No. 19, January Term, 1883, as refers to the Federal ques- 
tions is contained in the following extracts: 


‘It has uniformly been decided that no provision of the Federal Con- 
‘stitution forbids such legislation in regard to foreign corporations 
‘‘as is here complained of, and we leave the subject with a reference 
‘to a few of the cases in which this doctrine may be found: Paul 
‘‘ vs. Virginia, 8 Wall, 168; Ducat vs. Chicago, 10 Wall, 410; Thorn 
‘* vs. Insurance Co., 30 Smith, 15; Comth. vs. Standard Oil Co., 12 
‘‘ Weekly Notes, 293. 

“5. It is further objected, however (in No. 106, January Term, 
‘¢ 1883) that Sec. 1 of the Fourteenth Amendment to the Constitu- 
‘*tion of the U. S. overturns the principle and decisions referred to, 
‘‘and forbids this legislation because it denies to the defendant ‘the 
‘equal protection of the laws.’ 

‘‘The Supreme Court of the United States is now considering 
‘‘ certain questions of the first importance, arising under this section, 
‘tin the case of San Mateo vs. Southern Pacific R. R. Co., 18 Fed. 
‘* Rep., 722, but after a very considerable examination of Justice 


8 


‘‘ Field’s opinion, which is the decision under review, we can find 
‘‘nothing which affects this controversy. Indeed, we think the 
‘language of the amendment plainly excludes from its operation 
‘‘the power which the Commonwealth has here exercised. The 
‘words are, ‘Norshallany State * * * deny to any per- 
‘son within its jurisdiction the equal protection of the laws.’’’ 

‘*Conceding, for the present, that a corporation is a ‘ person,’ 
within the meaning of this provision, is it not clear that until the 
‘person ’ has, either actually or in legal intendment, come ‘ within 
its jurisdiction,’ the right of the State to exclude or impose terms 
for admission is unimpaired, and that it may still demand from 
foreign corporations, such payments as this act requires? ’’ 

‘‘ The policy of the law is for the Legislature alone.”’ 


A writ of error was then taken to the Supreme Court 
of Pennsylvania, wherein were filed infer alia the following 


ASSIGNMENTS OF ERROR. 


The Court of Common Pleas of Dauphin County erred : 


Third.—In overruling the appellant’s third exception, 
which was as follows: 

III. The learned Court erred in deciding that the tax and penalty 
are not void as being contrary to the Constitution of the United 
States, 

(a.) And are not an attempt to tax a franchise not granted by 
the Commonwealth of Pennsylvania. 
(6.) Nor an attempt to tax property not within its jurisdiction. 


(c.) Nor an attempt to tax business not carried on within its 
jurisdiction. 


(d.) Nor an attempt to tax inter-state commerce. 
(e.) Nor an attempt to regulate inter-state commerce. 


Fourth.—In overruling the appellant’s fourth exception, which 
was as follows : 


IV. The learned Court erred in rejecting the appellant’s fourth 
point of charge, namely, ‘That the tax and penalty sought to be im- 
posed infringe upon the provisions of the Fourteenth Amendment 
to the Constitution of the United States in this :— 
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(a.) The appellant is a person within the meaning of that 
section. 

(5.) The tax and penalty are void thereunder, because therein 
the appellant is denied ‘‘ the equal protection of the laws,’’ be- 
cause : 


(1.) Another class of foreign corporations, to wit, foreign insur- 
ance companies, is taxed on more favorable terms, which is an 
unlawful discrimination against appellant. 


(2.) A corporation, on its property and business, can only be 
taxed on the same terms as individuals in like circumstances; 
and individuals are not herein taxed on their capital, but only 
on such business as they conduct in the Commonwealth. 


Fifth.—The learned Court erred in deciding that the exceptions 
based on the Fourteenth Amendment to the Constitution of the 
United States raised a point which is not in the case, no specification 
of objection having been filed raising this question. 

The Supreme Court of Pennsylvania affirmed the judgment of 
the Court of Common Pleas of Dauphin County in the following 


OPINION OF THE SUPREME COURT OF PENN- 
SYLVANIA. 


Per Curiam. 


‘The learned judge correctly held the plaintiff in error to be a 
foreign corporation within the meaning of the Act of 7 June, 1879. 
For all purposes of taxation, all corporations not incorporated by 
this State are designated as foreign corporations. Two classes of 
corporations only are recognized—one incorporated by this State, 
the other incorporated by any other State or country. This license- 
fee is a tax within the meaning of the statute, and is uniform in all 
corporations of like character having an office within this State. 
The law imposing it is not in conflict with the Constitution of the 
United States nor with the Constitution of this State.” 


Judgment affirmed. 


The writ of error by which the record now before the 
Court was brought up was sued out to this judgment of the 
Supreme Court of Pennsylvania, and the plaintiffs in error 
submit the following 
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ASSIGNMENTS OF ERROR. 


1. The Supreme Court of the State of Pennsylvania erred in 
affirming the judgment of the Court of Common Pleas of Dauphin 
County, Pennsylvania. 


2. The Supreme Court of the State of Pennsylvania erred in over- 
ruling the following assignment of error to the finding of law and 
judgment of the Court of Common Pleas of Dauphin County, 
Pennsylvania, viz.: ‘‘ The Court erred in finding 


III. That the tax and penalty are not void, as being contrary to 
the Constitution of the United States. 


(a.) And are not an attempt to tax a franchise not granted by 
the Commonwealth of Pennsylvania. 


(6.) Nor an attempt to tax property not within its jurisdiction. 


(c.) Nor an attempt to tax business not carried on within its 
jurisdiction. 


(d.) Nor an attempt to tax inter-state commerce. 
(e.) Nor an attempt to regulate inter-state commerce. 


3. The Supreme Court of the State of Pennsylvania erred in over- 
ruling the following assignment of error to the finding of law and 
judgment of the Court of Common Pleas of Dauphin County, 
Pennsylvania, viz.: ‘‘ The Court erred in finding 


IV. The Act of June 7, 1879, and the tax and penalty sought to 
be imposed, infringe upon the provisions of the Fourteenth Amend- 
ment to the Constitution of the United St8tes in this: 


(a.) The appellant is a person within the meaning of that 
section. 


(6.) The tax and penalty are void thereunder because therein 
the appellant is denied ‘‘ the equal protection of the laws,’’ be- 
cause : 


1. Another class of foreign corporations, to wit:—foreign insur- 
ance companies,—is taxed on more favorable terms, which is an un. 
lawful discrimination against appellant. 


2. A corporation, on its property and business, can only be taxed 
on the same terms as individuals in like circumstances; and indi- 
viduals are not herein taxed on their capital, but only on such busi- 
ness as they conduct in the Commonwealth. 
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3. The Supreme Court of the State of Pennsylvania erred in over- 
ruling the following assignment of error to the finding of law and 
judgment of the Court of Common Pleas of Dauphin County, Penn- 
sylvania, viz. : 


“V. The learned Court erred in deciding that the exceptions 
based on the Fourteenth Amendment to the Constitution of the 
United States raised a point which is not in the case, no specification 
of objection having been filed raising this question.” 


BRIEF OF ARGUMENT ON BEHALF OF THE 
PLAINTIFF IN ERROR, 


Before considering in detail the constitutional questions 
involved in this case, let us see exactly what the State of 
Pennsylvania is trying to do with foreign corporations under 
its Revenue Act of June 7, 1879. 

In the first place, it is to be observed that Pennsylvania 
has always allowed foreign corporations to exercise their 
franchises, and invest and use their capital stock and trans- 
act business in the State. 

It is, therefore, not important to consider the question 
whether a State may or may not at present exclude a for- 
eign corporation from its borders. 

It has, of course, been remarked time and again by the 
Courts that a State may absolutely prohibit a foreign cor- 
poration from entering the State, and therefore she may 
impose any terms she sees fit when she grants the privilege. 
There is, however, no reported case in which a State under- 
took to actually exclude a foreign corporation from her 
limits; so that the question of her abstract right to exclude 
a foreign corporation has really never been before the Courts. 

In all the reported cases the State not only permitted the 
foreign corporations to come into the State, but expressly 
provided for their taxation in the event of their coming 
within the State, and the authorities all turn on the validity 
or invalidity of the particular tax imposed on foreign 
companies. 


12 


When the Courts therefore have assumed that the State 
might absolutely exclude a corporation, they have passed 
upon a question not actually before them, and their expres- 
sions of opinion however numerous, and however con- 
sistently followed, must nevertheless be considered as obitler 
dicta. 

Now in Pennsylvania, foreign corporations are encour- 
aged, and they are taxed on their capital stock only in pro- 
portion to their investments and business in Pennsylvania. 
They are (with the exception of foreign insurance com- 
panies) placed exactly on a footing with domestic corpora- 
tions. In each case, the capital stock is valued and taxed 
as to domestic corporations on the whole amount, and on 
foreign corporations on the proportion invested in the State. 

This is perfectly fair. 

But with regard to companies situated like the plaintiff 
in error, the attempted taxation is not only patently unfair 
‘but its imposition in the manner claimed is clearly an at- 
tempt at extra-territorial taxation, and moreover, denies to 
this “ person” “the equal protection of the laws.” 

The so-called license fee is not a gross sum, fixed by the 
Legislature for police purposes, but is a tax for revenue 
pure and simple, under an act expressed to be for that pur- 
pose, and fixed at the rate of a quarter of a mill on each 
dollar of the authorized capital, without any regard to the 
real value. 

The reason for this is apparent on the face of the Act 
because the State taxes a corporation which brings its capi- 
tal into the State, and has that capital and its franchise 
protected by the State on a more favorable basis than a 
corporation like the plaintiff in error, which has all of its 
capital invested in Colorado, which transacts all its busi- 
ness in Colorado, and which uses its franchise exclusively 
in Colorado and merely keeps an office in the State for the 
convenience of—i. e. practically as a place of meeting for 
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its stockholders, officers, and employees who may be in the 
State. 

It is not even claimed by the Commonwealth that the 
company so much as transfers stock in Pennsylvania. 

Therefore the State cannot pretend to tax the capital 
stock, for no part of it is here, and cannot tax the franchise, 
for it is not exercised here, nor the business, for that is not 
conducted here. 

Indeed, the Commonwealth states herself out of Court by 
the very wording of the Sixteenth Section of the Revenue 
Act in question, by excluding in express terms from its 
operations the only foreign corporations she can legitimately 
tax—i. ¢., those which invest capital or transact business 
within the State. 

It is submitted, therefore, that the tax in question is 
repugnant to the Constitution of the United States, because 


First: The tax is void, as being an attempt by 
Pennsylvania to tax 7 


A franchise not granted by her. 
Property not within her jurisdiction. 
Business not carried on in her jurisdiction. 


These three points may be considered together, and if the 
Commonwealth’s construction of the word “ foreign corpo- 
ration”’ is adopted, it is very suggestive as to the above 
objections. 

It is a part of the history of the State that her financiers 
spent many years in trying to enforce extra territorial tax 
ation. Of course, all such efforts have failed, and this one 
must share the fate of the rest. Now, it is to be observed 
that the plaintiff in error not only derives all its corporate 
powers from the State of Colorado, and none whatever from 
the State of Pennsylvania, but they do not exercise any of 
their corporate powers in Pennsylvania. Neither do they 
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transact any business in Pennsylvania, nor have they any 
property whatever in the State. The office here is simply a 
convenience for the stockholders, officers and employees re- 
siding in Pennsylvania as a place of meeting. 

The corporation or legal entity as such is not in this State, 
and although some of its officers, stockholders and employees 
are here, yet they are here simply as individuals, and be- 
cause the Company pays the rent of an office for them, it 
certainly does not thereby submit itself to the taxing power 
of this State. 

The officers and stockholders in using as individuals an 
office in Pennsylvania, simply as individuals exercise a right 
which is not derived in any way from the Commonwealth of 
Pennsy]vania. 

And this is no license act under the police power. It is an 
undisguised revenue bill, and seeks to reach not only the 
actual capital elsewhere invested, but goes a step further to 
the preposterous length of seeking to tax the authorized 
capital, which means simply the authority to have a certain 
capital, that is, the franchise. 

Now, as Pennsylvania did not grant this franchise, and as 
the one conferred by Colorado is not used here, it is not 
taxable under the guise of a license fee. 

A tax on capital stock of a foreign corporation may be 
justified as a property tax; but then it is only on a valuation 
of that portion of the capital stock which is in the State. 

Where a tax is on the whole authorized capital, without 
regard to value, it constitutes a franchise tax, and not a 
property tax. 

So both these grounds fail. 

The only license taxes imposed in Pennsylvania are those 
imposed on the amount of the business transacted by the 
holder of the license. 

But this corporation transacts no business in the State, 
and so on none of these grounds can this tax be sustained. 


‘ 
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Now, it is submitted to this court that there is no case re- 


ported in which the power of the State has been held to 


reach any corporation not created by her, unless either the 
franchise is exercised, or some of its property situated, or 
some of its business transacted in the State seeking to im- 
pose the tax. 


State Tax on Foreign-held Bonds. 15 Wallace, 319. 

Field, J.: “The power of taxation, however vast in its 
“character and searching in its extent is necessarily limited 
“to subjects within the jurisdiction of the State. These sub- 
“jects are persons, property, and business. Whatever form 
“ taxation may assume, whether as duties, imposts, excises or 
“licenses, it must relate to one of these subjects. It is not 
* possible to conceive of any other, though as applied to them 
“‘ the taxation may be exercised in a great variety of ways. It 
‘may touch property in every shape, in its natural condition, 
“in its manufactured form, and in its various transmutations. 
“« And the amount of the taxation may be determined by the 
“value of the property or its use, or its capacity, or its pro- 
“ ductiveness. It may touch business in the almost infinite 
“ forms in which it is conducted, in professions, in commerce, 
“in manufactures, and in transportation. Unless restrained 
“ by the provisions of the Federal Constitution, the power of 
‘“‘ the State, as to the mode, form, and extent of taxation is un- 
‘‘ limited where the subjects to which it applies are within her 
*‘ jurisdiction. Corporations may be taxed, like natural per- 
‘sons, upon their property and business.” 

In the case of Com. vs. Gloucester Ferry Company, 2 Outer- 
bridge, 105, now pending in the Supreme Court of the United 
States, the tax was justified wholly upon the ground that 
the Company transacted business in Pennsylvania. 

If the present legislative subterfuge is upheld, there is no 
limit to extra-territorial taxation. If the companies may 
be taxed at one-fourth of a mill on the authorized capital, 
any other or higher rate may be charged, and Pennsylvania 
may levy an indefinite amount in this way. 
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More than this, what is to prevent Pennsylvania tranefer- 
ring her tax judgment to Colorado, and there selling the appel- 
lant’s real estate, which is taxed and protected, not by Penn- 
sylvania, but by Colorado ? 

It is true, that in the recent decision of the Supreme 
Court of Pennsylvania, of the Standard Oil Company’s case, 
101 Penna. State Reports, 147. Judge Paxson expressed 
an extravagant opinion of the power of the Commonwealth 
to erect a Chinese wall around the State by prohibitory 
licenses or absolute interdiction; but these are only the 
views of Judge Paxson, and, it is very safe to say, they will 
never become those of the court. It is submitted that 
whilst there are general statements in various decisions 
which give apparent sanction to this idea, they are all obiter. 
In no case was there an attempt fo exclude the foreign corpora- 
tion entirely. On the contrary, in all the cases, the corpora- 
tion was admitted, and in all of them either transacted 
business, or had property, in the State imposing the tax, 
and in these circumstances the question in each case was 
whether the State regulation was valid. 

It is to be observed here, too, that it is well established, 
and a universally known fact of which the court will take 
judicial cognizance that Pennsylvania admits all foreign 
corporations to her limits, and in this case, in doing the same 
thing she attempts to impose conditions which are unreason- 
able and destructive of the very fundamental principles of 
lawful taxation as distinguished from confiscation. 

A review of the decisions of the Supreme Court of the 
United States will make this very clear. 

License cases, 5 Howard, 504. 

These were cases from Massachusetts, Rhode Island, and 
New Hampshire. The cases affirmed the right of the State 
to enact license tax laws, in regard to sale of liquors, but the 
Judges, though concurring in the judgments affirming the 
State courts, differed as to their reasons. 

Six Justices filed opinions. 


17 


These statutes regulated the sale of liquors, but there was 
nothing whatever in the nature of discrimination, and there 
is nothing in them which throws any light on the question 
at bar. 


The Lafayette Ins. Co. vs. French, et al., 18 Howard, 407. 


‘‘ A corporation created by Indiana can transact business 
in Ohio only with the consent, express or implied, of the 
latter State. 13 Pet.,519. This consent may be accompa- 
nied by such conditions as Ohio may think fit to impose; 
and these conditions must be deemed valid and effectual by 
other States, and by this court, provided they are not repugnant - 
to the Constitution or laws of the United States, or inconsistent 
with those rules of public law which secure the jurisdiction and 
authority of each State from encroachments by all others, or that 
principle of natural justice, which forbids condemnation without 
opportunity for defense.” 


Paul vs. Virginia, 8 Wallace, 180. This arose under a 
foreign insurance license tax. 


‘‘ But the privileges and immunities secured to citizens of 
each State in the several States, by the provision in question, 
are those privileges and immunities which are common to 
the citizens in the latter States under their Constitution and 
laws by virtue of their being citizens. Special privileges 
enjoyed by citizens in their own States are not secured in 
other States by this provision.” . ° . ° ° 

The resident stockholders and officers of the Pembina 
Mining Company, by using an office for their personal 
convenience in Philadelphia, are only exercising the rights 
which belongs to them, “by virtue of their being citizens.” 

Same case, page 181. . ° . “ Having no 
absolute right of recognition in other States, but depending 
for such recognition and the enforcement of its contracts 
upon their assent, it follows, as a matter of course, that such 
assent may be granted upon such terms and conditions as 
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those States may think proper to impose. They may exclude 
the foreign corporation entirely ; they may restrict its busi- 
ness to particular localities, or they may exact such security 
for the performance of its contracts with their citizens as in 
their judgment will best promote the public interest. The 
whole matter rests in their discretion.” * ’ 4 " 
St. Clair vs. Cox, Morrison’s Trans. Supreme Court of 
U.S., Vol. 5, p. 422, is consistent with the contention 

of appellant. 

“Formerly it was held that a foreign corporation could 
not be sued in an action for the recovery of a personal de- 
mand outside of the Stute by which it was chartered. The 
principle that a corporation must dwell in the place of its 
creation, and cannot, as said by Chief Justice Tuney, 
migrate to another sovereignty, coupled with the doctrine 
that an officer of the corporation does not convey his func- 
tions with him when he leaves his State, prevented the 
maintenance of personal actions against it.” = * ° . 

So it is here the actual presence in Pennsylvania of some 
of the officers, employees, and stockholders of the appellant,— 
no corporate franchise being exercised here,—does not 
bring the corporate entity within this Commonwealth. 

Page 424.—** All that there is in the legal residence of a 
corporation iy the State of its creation consists in the fact 
that by its laws the corporators are associated together and 
allowed to exercise as a body certain functions, with a right 
of succession in its members. Its officers and agents con- 
stitute all that is visible of its existence; and they mav be 
authorized to act for it without as well as within the 
State.’’ * * * * * * % 

“ A corporation of one State cannot do business in 
another State without the latter’s consent, express or im- 
plied, and that consent may be accompanied with such con- 
ditions as it may think proper to impose.” (Cites Lafayette 
Ins. Co. vs. French.) . * * * * * * 
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Page 425.—* Such condition must not, however, encroach 
upon that principle of natural justice which requires notice 
of a suit to a party before he can be bound by it. Jt must 
be reasonable and the services provided for should be only 
upon such agents as may be properly deemed representatives 
of the foreign corporation.” ° ° . ws ° 


Page 427.—“‘ The corporate entity,’ said the court, ‘ could 
by no possibility enter the State, and it could do nothing more 
in that direction than to cause itself to be represented by 
its officers or agents.’ ”’ 

In the case then under consideration, the insurance com- 
pany transacted business in the State of Michigan, through 
its agents appointed for that purpose, and so was taxable in 
Michigan. 


Me Cabe vs. Illinois Cent. R. R., XIII Fed. Rep., 830. 


“ But does it follow from this doctrine that a corporation 
may not have a legal residence, through its agents, in a State 
other than the one of its creation, ‘with the assent of the 
State in which it is so present, for business or other pur- 
poses? May it not, when so present, make contracts, com- 
mit torts, sue and be sued? And if so, why may it not be 
deemed to have a legal residence or presence, if you will, so 
far as the Statute of Limitations is concerned? Is it a 
strained construction of the word ‘ residence,’ as used in our 
statute, which leads to a conclusion at once so just and 
rational? Indeed, the Supreme Court of the United States, 
in ex parte Schollenberger, compelled the Circuit Court of the 
United States for Bennsylvania, by mandamus, to take juris- 
diction of certain causes against a foreign corporation, com- 
menced by a citizen of Pennsylvania, and dismissed by the 
Circuit Court for want of jurisdiction. The ground of this 
decision was that the foreign corporation was carrying on 
business in Pennsylvania, and had agents there subject to legal 
process.” 
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Memphis ete., R. R. Co. vs. Nolan, Comptroller, etc., 
Vol. XIV, Fed. Rep., page 532. 

A license or privilege tax imposed by a State on the busi- 
ness of an express company engaged solely in commerce 
-between the States, where there is no intention by this 
means to obstruct or prohibit the business, is not unconsti- 
tutional. 

* Of course, in analogy to our State adjudications, if, under 
the disguise of taxing a franchise or privilege, the State 
should undertake, by excessive taxation, to obstruct or pro- 
hibit the business of inter-state commerce, the constitutional 
provision would protect against it.” 


Seconp: The tax is void under the Federal Constitu- 
tion: 


Because it is an attempt to tax inter-stale commerce. 
Because it is an attempt to regulate inter-state commerce. 


The business of this company is mining and milling, and 
is wholly transacted in Colorado. Its annual meetings are 
held in Colorado, where all of its agents engaged in its char- 
tered business live. As the stock is mainly held in Philadel- 
phia, those who direct the policy of the company do so from 
this point, and as a matter of convenience to them in corres- 
ponding with and directing its active agents in Colorado, 
the Philadelphia office rented by the company is essential 
to the success of the business, and the impetus or initiative 
given in Philadelphia results in the activity in Colorado, and 
these two constitute commerce, or the operations of trade or 
business. 

Now it is freely admitted that either a license or a tax on 
the business actually transacted,—if free from unlawful dis- 
crimination,—would be perfectly valid. But this is not 
what the Commonwealth is contending for. Pennsylvania 
has not in this case enacted a law to tax what is done here 
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under her own protection—because she knows that no busi- 
ness is done here,—but through the medium of a tax on the 
authorized capital attempts to tax not only the business that 
is done elsewhere, but also that which may be done else- 
where, protected and taxed elsewhere, in case the authorized 
capital should be all subscribed and paid in. 

No language could be balder, and no claim could be more 
futile than this. 

The Commonwealth’s proposition refutes itself. 

Commerce is not limited to exchange of commodities only, 
but includes the intercourse of nations in each other’s pro- 
duce and manufactures. 

Wharton’s Law Lexicon. 

It is the mutual change of goods, productions or property 
of any kind, between nations or individuals. 

Council Bluffs vs. Kansas City R. R., 45 Iowa. 

Commerce comprehends navigation. 

Gibbons vs. Ogden, 9 Wheaton, 1. 

It comprehends the entire commercial intercourse with 
foreign nations, and among the several States, it embraces 
navigation, and ships and vessels as the instruments of inter- 
course, and the officers and seamen who navigate them. 

People vs. Brooks, 4 Den., 469. 
Smith vs. Turner, 7 Howard, 392. 
United States vs. Holliday, 3 Wallace, 417. 

It comprehends intercourse by telegraph. 

Western Union Tel. Co. vs. Atlantic Tel. Co., 5 Nev., 102. 

It comprehends intercourse in any and all its forms, for 
the purposes of trade, including transportation, purchase, 
sale and exchange of commodities between the different 
States, the power to regulate it embraces all the instruments 
by which it may be conducted. 

Paul vs. Virginia, 8 Wallace, 180. 

Here the agent of a foreign insurance company doing 

business in Virginia attempted to evade the State license tax 
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on the ground that it was a taxation of inter-state commerce. 
The license was sustained. 

Page 183. * * . ‘“‘The defect of the argu- 
ment lies in the character of their business. Issuing a policy 
of insurance is not a transaction of commerce.” * *  * 

“These contracts are not articles of commerce in any 
proper meaning of the word, They are not subjects of trade 
and barter offered in the market as something having an ex- 
istence and value independent of the parties to them. They 
are not commodities to be shipped or forwarded from one 
State to another, and then put up for sale.” ° ° “ 

This reasoning does not apply to the case at bar. 

Mining and milling are certainly operations of commerce, 
and Pennsylvania may very effectually tax and regulate 
them through such a license tax as that of the Act of 1879. 

Osborne vs. Mobile, 16 Wall, 481. 

The Southern Express Company was an express company 
chartered by Georgia, and carried on business in Mobile. 

The ordinance of Mobile divided Express and Railroad 

Jompanies into three classes, paying licenses as follows : 


1. doing business extending beyond the State, - - - $500. 
» = ” - eed ee 
ee ‘6 6 sé sé City, a ae 50. 


Chiet Justice Chase: “ There was no discrimination in 
the taxation of Alabama between it and the corporations 
and citizens of that State. The tax for license was the same 
by whomsoever the business was transacted. There was 
nothing in the case, therefore, which brings it within the 
case of Ward vs. Maryland. 

Welton vs. State of Missouri, 1 Otto, p. 278. 

“The general power of the State to impose taxes in the 
way of licenses upon all pursuits and occupations within its 
limits is admitted, but, like all other powers, must be exer- 
cised in subordination to the requirements of the Federal 
Constitution.” 


SH ~*~ 


discriminating legislation like that of Missouri.” 
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Page 280.—‘‘ Commerce is a term of the largest import. 
It comprehends intercourse for the purposes of trade in any 
and all its forms, including the transportation, purchase, 
sale, and exchange of commodities between the citizens or 
subjects of other countries, and between the citizens of our 
country and the citizens of different States. The power to 
regulate it embraces all the instruments by which such com- 
merce may be conducted. So far as some of these instru- 
ments are concerned, and some subjects which are local in 
their operation, it has been held that the State may provide 
regulations until Congress acts with reference to them ; but 
where the subject to which the power applies is national in 
its character, or of such a nature as to admit of uniformity 
of regulation, the power is exclusive of all State authority.” 

“ Page 281.—* The power of the State to exact a license tax 
of any amount being admitted, no authority would remain in 
the United States or in this court to control its action, how- 
ever unreasonable or oppressive. Imposts operating as an abso- 
lute exclusion of the goods would be possible, and all the 
evils of discriminating State legislation favorable to the 
interest of one State, and injurious to the interests of other 
States and countries, which existed previous to the adoption 
of the Constitution, might follow, and the experience of the 
last fifteen years shows would follow from the action of some 
of the States.” 

Page 282.—* The fact that Congress has not seen fit to 
prescribe any specific rules to govern inter-State commerce 
does not affect the question. Its action on this subject when 
considered with reference to its legislation, with respect to 
foreign commerce, is equivalent to a declaration that inter- 
state commerce shall be free and untrammeled. As the main 
object of that commerce is the sale and exchange of com- 
modities, the policy thus established would be defeated by 
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Tuirp. She tax is void, under the Fourteenth Amend- 
ment to the Constitution of the United States, as a 
denial of “‘ the equal protection of the laws.” 

The Fourteenth Amendment to the Constitution of the United 
States provides that ‘* No State shall make or enforce any law which 
* shall abridge the privileges or immunities of citizens of the United 
‘‘ States, nor shall any State deprive any person of life, liberty, or 


‘property without due process of law, nor deny to any person 
‘within its jurisdiction the equal protection of the laws.’ 


1. The defense based on the Fourteenth Amendment can be 
made, notwithstanding it was not set forth in the specifications of 
appeal, 

2. The corporation is “a person” within the meaning of the 
amendment. 

3. ts officers, stockholders and employees were and arc lawfully 
within the jurisdiction of the State, and are entitled to its pro- 
tection. 

4. The tax is unequal in this, that another class of foreiqn 
corporations, namely, that of foreign imsurance companies, is 
taxed only on the basis of business transacted here, and not on 
authorized capital, 

o. Because the State, in its license system as to individuals, 
bases her tax on the amount of the business, and the same rule 
must be extended to corporations whose charters are not derired 
trem her grant, 


1. ‘THE DEFENCE UNDER THE FOURTEENTH AMENDMENT WAS 
PROPERLY RAISED ON THE TRIAL. 

Betore considering the question raised under the Four- 
teenth Amendment on its merits, it may be well to sav a 
few words in refutation of the proposition advanced in the 
court below, namely, that inasmuch as this question was not 
mentioned in the specifications of objection filed with the 
Auditor-General, the validity of the act under which the 
tax is sought to be collected, cannot be inquired into in’ 
relation to the Federal Constitution. 
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This assumption may be disposed of effectually in a few 
words. 

The Act of 1811 provides that the appeal filed with the 
Auditor-General shall contain a specification of the objec- 
tions to the settlement, and it has been repeatedly ruled 
that no other objections can be considered. But these 
decisions relate to questions of fact. Where a question of 
law is developed on the trial of an appeal it is to be dis- 
posed of in the same way as it would upon an ordinary trial 
between individuals. It is true that specifications of appeal 
sometimes do advance abstract propositions of law as the 
basis of defence to the claim for taxes, but they will be 
found in the decided cases to invariably arise from some 
question of fact which cannot be ascertained to exist unless 
the specifications call for an investigation of that question 
of fact. 7 

But here the unconstitutionality of Section 16, of the 
Act of June 7, 1879, is apparent on its face, and this act is 
the foundation of the Commonwealth’s claim. She was 
obliged to bring it forward as the basis of her demand, and 
as soon as the Commonwealth invoked the aid of this act it 
was open to attack for its unconstitutionality. 

Even had the Act of 1811 provided in the most express 
terms that every question, both of fact and law, including 
Federal constitutional questions, must be anticipated and 
inserted in the specifications of objections, it is submitted 
that such a requirement, whilst it might be effectual as to all 
questions of fact, and as to defenses arising under the Con- 
stitution and laws of the State, would be void in so far as it 
would attempt to prevent inquiry into a Federal question 
arising in a trial on the face of a State statute made the 
basis of the Commonwealth’s claim. 

Having passed an act which is contrary to the Federal 
Constitution, it is wholly beyond the power of the Common- 
wealth to uphold her void act by surrounding it with any 
paper walls made by the same legislative power. 
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The moment the Commonwealth is forced to rest her case 
upon an act of her Legislature, and make it the foundation 
of her demand, that moment the statute becomes liable to 
question at bar—without regard to any rule of practice— 
for any Federal objection. 

It is needless to say that there is no authority which sus- 
tains the position assumed by the court below on this part 
of the case. 


b 


9. CORPORATIONS ARE *“ PERSONS’ WITHIN THE MEANING OF 
THE FouRTEENTH AMENDMENT. 


The corporate entity is not in the State—only individ- 
uals connected therewith are—but seek to deny the privi- 
leges of this amendment to the plaintiff on the ground 
that it is a corporation, and that a corporation is not a 
“person”? within the meaning of the amendment, would 
peculiarly merit the condemnation pronounced by Agnew, J., 
in the case of Washington Avenue, 69 Penna. St. R., 362, on 
refined distinctions against the rights of property: “ They 
[the people] stamped upon the right of private property an 
inviolabilitv which cannot be frittered away by verbal 
criticism on each separate clause.”’ 

The authorities, however, clearly show that at the time the 
Fourteenth Amendment was adopted, the word “ persons ” 
was perfectly well understood to include artificial as well as 
natural persons, and they also show that to be the natural— 
indeed, necessary—construction to be put upon the word as 
used therein. 

Therefore, corporations being ‘‘ persons” within the 
meaning of the Fourteenth Amendment, and entitled, the 
same as natural persons, to the benefits thereof, they cannot 
be deprived of their property “ without due process of law,” 
and the State may not deny to them “ the equal protection 
of the laws,” or reach them through resident stockholders. 

Every text writer, from Blackstone down, has treated of 
corporations under the general designation of “ persons.” 


os 
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Bank of the United States vs. Deveaux, 5 Oranch., 61. 

This was an action of trespass vi et armis brought by the 
bank in the United States Circuit Court (having a Pennsyl- 
vania charter as a citizen of Pennsylvania), against the 
revenue Officers of Georgia, who had seized property of the 
bank for State taxes. 

The question was whether the bank was a “citizen.” It 
was held that it was a citizen for the purpose of jurisdiction. 
Marshall, C. J., page 65, quotes Coke (2 Inst., 697-703) as to 
the construction put upon the word “inhabitants,” in the 
Act of 22 Henry VIIL, c. 5. This Act required bridges 
and highways to be maintained by the “ inhabitants” of the 
city, shire, or riding. A distraint for non-payment of taxes 
therefor was authorized against “ every such inhabitant ”’ in 
‘¢ his lands, etc.” 

Lord Coke held “every corporation or body ” residing 
within the city, etc., or owning land there, to be “ an inhabi- 
tant within the purview of the statute.” He also cites, with 
approval, Rex vs. Gardner, Cowp., 88, wherein Lord Mans- 
field held a corporation to be an “inhabitant” and “an 
occupier ”’ within the meaning of a statute imposing poor 
rates. 

He then says: “ It is true, as far as these cases go, they 
serve to show that the corporation itself, in its incorporeal 
character, may be considered as an inhabitant or an occupier, 
and the argument from them would be more strong in favor 
of considering the corporation itself as endowed, for this 
special purpose, with the character of a citizen, than to con- 
sider the character of the individuals who compose it, as a 
subject which the court cin inspect, when they use the name 
of the corporation for the purpose of asserting their corporate 
rights. Still, the cases show that this technical definition 
of a corporation does not uniformly cirecumseribe its ecapaci- 
ties, but that courts for legitimate purposes will contemplate 
it more substantially.” 


, 


28 


Society, ctc., va. New Haven, 8 Wheaton, 464. 

This case turned on the meaning of the protection clause 
(6th) in the Treaty of Peace between Great Britain and the 
United States. 

It protects “ persons,” and provides that “ he or they may 
not be damaged in his person, liberty, or property.” 

It was held that an English corporation owning lands in 
the United States was within the meaning of the treaty. 

United States vs. Amedy, 11 Wheaton, 392. 

This is a very strong case, being a criminal prosecution 
under an Act of Congress, punishing the destruction on the 
high seas of any ship “‘ with intent or design to prejudice 
any person or persons that hath underwritten * * * 
any policy ° ° ° of insurance thereon.” 

It was objected that the underwriter, ‘* The Boston Insur- 
ance Company ” was not a “ person ”’ within the meaning of 
the Act. The objection was overruled. 

Story, J., in delivering the opinion of the court, said :— 
‘¢ Another question not raised in the court below has been 
argued here, and upon which, as it is vital to the prosecu- 
tion, we feel ourselves called upon to express an opinion. It 
is, that a corporation is not a person within the meaning of 
the Act of Congress. If there had been any settled course 
of decisions on this subject in criminal cases, we should cer- 
tainly, in a prosecution of this nature, yield to such a con- 
struction of that Act, but there is nosuch course of decisions. 
The mischief intended to be reached by the statute is the 
same, whether it respects private or corporate persons.: That 
corporations are in law for civil purposes deemed persons is un- 
questionable. 

Marshall vs. Ohio and Balt. R. R. Co., 16 Howard, 314. 

The railroad company sought exemption from Federal 
jurisdiction on the ground that it was a State eorporation. 
In refuting this, Grier, J., said: ‘‘ A corporation, it is said, is 
an artificial person, a mere legal entity, invisible and intan- 
gible. This is no doubt metaphysically true in a certain 
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sense. The inference, also, that such an artificial entity 
‘cannot be a citizen’ is a logical conclusion from the prem- 
ises, Which cannot be denied. 

‘‘ But a citizen who has made a contract, and has a ‘ con- 
troversy ’ with a corporation, may also say, with equal truth, 
that he did not deal with a mere metaphysical abstraction, 
but with natural persons; that his writ has not been served 
upon an imaginary entity, but on men and citizens; and 
that his contract was made with them as the legal represen- 
tatives of numerous unknown associates, or secret and dor- 
mant partners. 

“ The necessities and conveniences of trade and business 
require that such numerous associates and stockholders 
should act by representation, and have the faculty of con- 
tracting, suing and being sued, in a factitious or collective 
name. But these important faculties, conferred on them by 
State legislation, for their own convenience, cannot be 
wielded to deprive others of acknowledged rights. It is not 
reasonable that those who deal with such persons should be 
deprived of a valuable privilege by a syllogism, or rather 
sophism, which deals subtly with words and names without 
regard to things or persons they are used to represent.” 


Munn vs. Illinois, 94 U. S., 108. 

This case holds that the words used in the Fourteenth 
Amendment, not being defined therein, must be construed 
according to the meaning usage had assigned to them at the 
time the amendment was adopted. 


Sinking Fund Cases, 99 U. S., 718. 
Chase, C. J., in delivering the opinion of the Court, said :— 
‘‘The United States cannot any more than a State interfere 
with private rights, except for legitimate governmental pur- 
peses. They are not included within the constitutional pro- 
hibition which prevents States from passing laws impairing 
the obligation of contracts; but, equally with the States, 
they are prohibited from depriving persons or corporations 
of property without due process of law.” 
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Baldwin vs. Trustees, 37 Maine, 369. 
An Act provided for the taxation of personal property of 
the “inhabitants” of the State. Held, that corporations 
were taxable as “ inhabitants.”’ 


Otis vs. Ware, 8 Gray, 509. 
An Act provided for the taxation of the property of * in- 
dividuals,” and required that “he” should make a sworn 
return. Corporations were held to be included therein. 


’ 


People vs. Utica Insurance Co., 15 Johnson, 508. 
A statute restrained any “ person” from doing certain 
acts. Corporations were decided to be within the Act. 


Planters’ Bank vs. Andrews, 8 Porter, 404. 
A corporation was held to be a “ person ”’ within the mean- 
ing of the attachment laws of Alabama. 


State vs. Nashville University, 4 Humphreys, 166. 
It was held that corporations were included under a statute 
providing for the reception of land entries “ by all or every 
person or persons.” 


County of San Mateo vs. Southern Pacific Railroad, 
Federal Reporter, Vol. YI, p. 145, November, 1882. 

This case decjdes that the word “ person ” in the Four- 
teenth Amendment applies to corporations as well as natural 
persons, and that the provisions in regard to “due process 
of law,” and “the equal protection of the laws,” protects 
them from discrimination in taxation. 

Under the Constitution and laws of California, the in- 
dividual owners of mortgaged real estate are taxed only 
for its value in excess of the mortgage, and the mortgage 
is considered as an interest in the land and taxed to the 
mortgagee. These taxes are imposed through county 
officers on notice and with opportunity for appeal to local 
boards of equalization. Railroad companies which run 
through more than one county in the State, are taxed by the 
State Board of Equalization. This board meets by law on 
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the first Monday of. May, assesses the property and fran- 
chise as an entirety, and without any deduction on account 
of its mortgages. The assessment is made without any 
notice to the company, other than the legislative one fixing 
the first Monday of May as the time of meeting, and no 
opportunity for appeal is provided. The railroad companies 
are required to make returns to this board on or before the 
first Monday of April, stating the condition of their property, 
etc., on the first Monday of March, just preceding. Taxes 
on the railroad are divided between the different counties in 
proportion to the number of miles of road therein, and the 
assessments are certified by the State Board to the county 
assessors. The counties collect the State and county tax, 
and this suit was brought to recover them both. The 
Supreme Court of the State of California upheld the consti- 
tutional and statutory provisions in question, and decided that 
corporations were not persons within the meaning of the 
Fourteenth Amendment, and that the railroad companies 
were not entitled to have their mortgages deducted in 
making the assessments. 

Justice Field in deciding against the validity of the Calli- 
fornia Constitution and statutes, and in refusing to follow 
the decision of the State Supreme Court, uses this language 
as to the meaning of “ persons” in the Fourteenth Amend- 
ment. 

“‘ Looking at the object of the amendment, it must be 
admitted that it was intended primarily for the protection of 
the rights of natural persons; its language is mainly appli- 
cable to them. If is also include artificial persons, as cor- 
porations, whenever its language is susceptible of application 
to them, it must be because the artificial entity is com- 
posed of natural persons whose rights are protected in those 
of the corporation. It may be that the chain which binds 
the individuals into an artificial body, does not keep them 
in their united form from the protection of the amendment. 
Corporations are not citizens; the term applies only to 
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natural persons, and yet they are treated as citizens within 
the clause of the Constitution which defines the judicial 
power of the United States, and declares that it shall extend 
to controversies between citizens of different States. 

“That name indeed” (of the corporation), says Chief 
Justice Marshall, “ cannot be an alien or a citizen, but the 
persons whom it represents may be one or the other; and 
the controversy is, in fact and in law, between those persons 
suing in their corporate character, by their corporate name 
for a corporate right, and the individual against whom the 
suit may be instituted. Substantially and essentially the 
parties in such a case, where the members of the corporation 
are aliens or citizens of a different State from the opposite 
party, come within the spirit and terms of the jurisdiction 
conferred by the Constitution on the national tribunals. 
Such has been the universal understanding on the subject.” 


Northwestern Fertilizing Co. vs. Town of Hyde Park, 8 
Bissell, 480. 

The Act of Congress of April 20, 1871—to give effect to 
the Fourteenth Amendment—declares “ that any person who 
under color of any law * * *_ shall subject any person 
* %* * tothe deprivation of any rights * * * * 
secured by the Constitution of the United States.” 


Drummond, J., held the corporation plaintiff was a “ per- 
son’ within the meaning of this Act. 


He added: 


“It seems to me it would be ‘sticking in the bark’ to 
“hold that the right of a person to his property should be 
“ protected under these provisions of the Constitution and law 
‘‘ where he was simply an individual, and the rights of the 
‘same person to property, as a member of a corporation, 
‘should not be protected.”’ 
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Insurance Company vs. New Orleans, 1 Woods, 85, con- 
sidered. 

In this case a New York corporation contested the validity 
of a New Orleans ordinance which required foreign compa- 
nies to pay double the amount of taxation levied on domestic 
corporations. The claim was resisted as contravening the 
provisions of the Fourteenth Amendment, the corporation 
claiming to be a “ person ”’ within the meaning thereof. 

Circuit Judge Woods rejected the claim, and held that 
‘* persons ” therein meant “ natural persons,” saying : 

‘The word person occurs three times in the first section, 
in the following connections :—*‘ All persons born or natural- 
ized in the United States,’ ‘nor shall any State deprive any 
person of life, liberty, or property, etc. ;’ ‘ nor shall any State 
‘deny to any person within its jurisdiction the equal protec- 
tion of the laws.’ The complainants claim that this last 
clause applies to corporations, artificial persons. 

“Only natural persons can be born or naturalized; only 
natural persons can be deprived of life or liberty ; so that it 
is clear that artificial persons are excluded from the provisions 
of the first two clauses just quoted. If we adopt the con- 
struction claimed by complainants, we must hold that the 
word ‘ person,’ where it occurs the third time in this section, 
has a wider and more comprehensive meaning than in the 
other clauses of the section where it occurs. This would be 
a construction for which we find no warrant in the rules of 
interpretation. The plain and evident meaning of the section 
is that the persons to whom the equal protection of the law 
is secured, are persons born or naturalized, or endowed with 
life and liberty, and consequently natural and not artificial 
persons.” 

The reasoning of the learned judge is purely technical, 
and bearing in mind that “ persons” is a word of much 
more general signification than the word “ citizens,” and 
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recalling the vigorous language in which such great Judges 
as Marshall, Story and Grier swept away the “ sophism 
‘“‘ which deals subtly with words and names without regard 
“to things or persons they are used to represent,” it is 
impossible to believe that the benefits of this amendment 
will be denied to the entire corporate wealth of the United 
States, by holding that the framers of the Fourteenth Amend- 
ment were ignorant of the meaning of the words they used. 

Indeed, in answer to the verbal criticism on the word 
“born,” the words of Waite, C. J., in Railroad Co. vs. 
Koontz, 14 Otto, 12, are very apt: “ A corporation may, for 
‘“‘the purposes of suit, be said to be born where by law it is 
“created and organized, and to reside where, by or under 
‘“‘the authority of its charter its principal office is.” 

The language of the court in this case shows how the true 
doctrines of the Fourteenth Amendment are being developed 
by time and new judges. 


III. Tue “ Orricers, STOCKHOLDERS AND EMPLOYEES OF 
THE CORPORATION WERE AND ARE LAWFULLY WITHIN THE 
JURISDICTION OF THE STATE, AND ENTITLED TO ITS PROTEC- 
TION.” 


The appellant may lawfully maintain an office in Phila- 
delphia for its officers, stockholders and employees resident 
there. 

The Commonwealth cannot exclude the appellant from 
maintaining such an office in its borders. It may tax its 
business or property in this State, or may impose an office 
license tax, but only upon the basis of its business or property, 
or under the police power for regulation. It cannot set up 
this unlawful claim for taxes, and construe the refusal of the 
company to pay it into an unlawful presence in the State. 
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IV. THE TAX IN QUESTION Is A “‘ DENIAL OF THE EQUAL PRO- 
TECTION OF THE LAWS.” | 


As has been said it ie conceded that the Commonwealth 
may lawfully impose an office license tax upon this corpo- 
ration if it does any business here, but as the Commonwealth 
granted the company no franchise to tax, and as the company 
does not exercise its Colorado franchises here, and as it has 
neither property nor business in this Commonwealth—but 
simply office facilities for the personal convenience of ite 
Officers and employees—it can only be taxed, if at all, on the 
same basis that an individual may be. For many years all 
license fees have been graduated according to the amount 
of business transacted, but in no case has the Legislature 
ever attempted to base the license fee on the amount of the 
capital employed out of the State by the person having an 
office in this State. 

There are, in the city of Philadelphia, numerous branch 
offices of unincorporated commercial firms, having their 
principal place of business in New York City and other 
places outside of this Commonwealth. 

These branch offices in Philadelphia, pay a mercantile 
license fee on the business transacted here. 

The following cases, it is submitted, show quite conclu- 
sively the inequality complained of is not only contrary to 
the Federal and State Constitutions, but is essentially beyond 
the taxing power. Washington Avenue, 69 Penna. St. R., 
862. 

Agnew, J. :— 

“There is no case in our books wherein the legislative 
power to tax has been maintained with greator vigor and 
ability than Sharpless vs. The City of Philadelphia (9 Harris) ; 
yet even there, the Chief Justice admits (page’166), that the 
exércise of the power may be forbidden by clear implication 
as well as express restriction. ‘ It is not every act the Legis- 
lature may choose to call a tax law, that is constitutional.’ 
‘The whole public burden,’ he contends, ‘ cannot be thrown 
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upon a single individual under pretence of taxing him.’ 
This is a concession that taxation has a limit per se, and is 
not always co-extensive with legislative exaction * * * 
and when the people to guard against transgressions of the 
higher power delegated by them, declared that these rights 
ure excepted out of the general powers of government, and 
shall forever remain inviolate, they, for their own safety, 
stamped upon the right of private property an inviolability 
which cannot be frittered away by verbal criticism on each 
separate clause. * * * I admit that where the power to 
tax is unbounded by any express limit in the constitution, that 
it may be exercised to the full extent of the public exigency. 
[ concede that it differs from the power of eminent domain, 
and has no thought of compensation by way of a return for 
that which it takes and applies to the public good, further 
than all derive benefit from the purpose to which it is applied. 
But, neverless, taxation is bounded in its exercise by its 
own nature, essential characteristic and purpose. It must, 
therefore, visit all alike in a reasonably practicable way, 
of which the Legislature may judge, but within the just 
limits of what is taxation. Like the rain, it may fall upon 
the people in districts and by turns, but still it must be 
public in its purpose and reasonably just and equal in its 
distribution, and cannot sacrifice individual right by a 
palpably unjust exaction. To do so, is confiscation, not 
assessment; and falls within the clearly implied restriction 
in the Bill of Rights.” 
Woodbridge vs. Detroit, 8 Mich., 301. 

‘‘The general idea conveyed by these provisions is, that 
taxes shall be assessed according to some ratio or rule of 
apportionment, so that A shall pay upon a piece of property 
of a certain value the same amount as B upon a similar 
piece of property of equal value. To compel individuals 
to contribute money or property for the public use, without 
reference toany common ratio, and without requiring the 
sum paid by one piece of property, or by one person to bear 
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any relation whatever to that paid by another, would be a 
forced contribution, not a tax within the sense of that term 
as applied to the exercise of powers by an enlightened gov- 
ernment.”’ 


Lexington vs. McQuillan’s Heirs, 9 Dana, 518. 

‘The Legislature, in the plentitude of the taxing power, 
cannot have constitutional authority to exact from one citizen 
or even from one county, the entire revenue of the whole 
Commonwealth. Such an exaction by whatever name the 
Legislature might choose to call it, would not be a tax, but 
would be undoubtedly the taking of private property for 
public use, and which could not be done constitutionally 
without the consent of the owner or owners, or without 
retribution of the value in money. 

“ The distinction between constitutional taxation and the 
taking of private property for public use by legislative will 
may not be detinable with perfect precision, but we are 
clearly of the opinion that whenever the property of a citizen 
shall be taken from him by the sovereign will, and appropriated 
without his consent to the benefit of the public, the exaction should 
not be considered as a tax, unless similar contributions be made by 
that public itself, or shall be exacted rather by the same public will, 
from such constituent members of the same community, generally, 
as own the same kind of property.” 

The doctrine in relation to “ uniformity” and “ equality ” 
of taxation, as pronounced in the foregoing cases, is followed 
and sustained in all the standard text-books on the subject of 
taxation. 

It is claimed that under this provision of the Constitution 
the tax demanded is illegal :— 


1. Because the class of subjects intended to be taxed is 
officers of corporations, as named by the Act. The previous 
sections of the Act provide for taxation of the earnings, or 
the stock of corporations as the class of subjects to be taxed. 
And this sixteenth section of the same Act, by naming 
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‘‘ foreign corporations’’ as the class of subjects to be taxed for 
office license thereby exempts other corporations which 
should under this constitutional provision properly have 
been included. 


In Exchange Bank vs. Hines, 3 Ohio, p. 17, it is said: “ The 
Constitution of the United States provides that ‘all duties, 
imports, etc., shall be uniform throughout the United States,’ 
and that that rule of uniformity, therefore, forbids discrimi- 
nation in dutes,”’ not as to different articles, but as to localities, 
requiring the same éax or the same subject throughout the 
United States. But the rule of uniformity as to taxation 
required by the State Constitution has a direct reference to 
the thing taxed, and forbids discrimination on the burden of 
the thing taxed. 

In People vs. Coleman, 4 Cal., 46, a provision in the Con- 
stitution of California, that “all laws of a general nature 
shall be uniform,” was held to mean that laws of this char- 
acter should as nearly as possible affect persons and property 
alike. 

In People vs. Judge, 17 Cal., 547, a constitutional provision 
that “all laws shall be uniform in their operation ” was held 
tointend that the effect of such laws shall be the same upon 
all persons standing in the same category. 

In Garrick vs. State, 5 Iowa, 491, it is held that “ uniform 
operation ” in constitutions refers to the practical working 
and effect of a law. 

A statute is general and uniform in its operation when it 
operates equally upon all persons who are brought within 
the relations and circumstances provided for. 


McAunich vs. Mississippi R. R. Co., 20 Towa, 338. 
Exchange Bank vs. Hines, 3 Ohio, 1. 

2. Conceding, however, that the class of subjects, as has 
been claimed by defendants in error, is not the offices, but the 
foreign corporations, the tax is, nevertheless, not uniform on 
all of that class of subjects. While the rate of taxation on 
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all foreign corporations is the same, the other requisite of 
uniformity, the mode of the assessment in its effect and opera- 
tion is not the same because it is not levied on the value of 
the stock or the amount actually paid in on the stock, but on 
each dollar of the authorized capital stock. Its want of 
uniformity is plain. 

A company may have an authorized capital stock of 
$10,000,000, on which but $100,000 is paid in, and of which 
the actual value is but $100,000, while the stock of another 
company, with an authorized capital stock of but $100,000, 
may well be actually worth $10,000,000. Under this section 
the first would pay a license tax tor office of $2,500, the 
latter but $25, though the ra/e of taxation is uniform. This 
inequality is the necessary consequence of the mode of assess- 
ment provided by the act. 

Whatever may be the view taken of the requirements of 
the Constitution and laws of the State of Pennsylvania on 
this subject, it is submitted that the tax in question is a 
denial of “ the equal protection of the laws” as guaranteed 
by the Fourteenth Amendment to the Constitution of the 
United States. 


Pearson vy. City of Portland, 69 Maine, 278. 

This was an action for damages against the city for 
injuries sustained by reason of a defective way. The plain- 
tiff was a resident of Cuba, and a statute of Maine provided 
that a person who was a resident of another country could 
not maintain an action for damages against any city or town 
for injuries like those here in dispute, unless like damages 
could be recovered by the laws of that country in like 
circumstances. This statute was held unconstitutional, be- 
cause in conflict with the Fourteenth Amendment of the 
Constitution of the United States, as denied to the plaintiff 
“the equal protection of the laws.” 

It is admitted that the doctrines embraced within this 
amendment are now only in process of gradual development, 
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but there is high authority to sustain the view here con- 
tended for. 

In the case of San Mateo County vs. The Southern Pacific 
Railroad, decided in September, 1882, and reported in the 
Federal Repoiter, Vol. XII, page 145, November, 1882, 
heretofore quoted in this brief, Field, J., discusses the ques- 
tion at great length, and in a very powerful opinion holds 
that inequality in taxation is a denial of ‘ the equal protec- 
tion of the laws,” and is therefore within the inhibition of 
the Fourteenth Amendment. 

This part of the brief cannot be more appropriately closed 
than by quoting from his opinion in the San Mateo case. 


Field, Justice (Sawyer, Circuit Judge, concurring). 


“The concluding cluuse of its first section was designed 
to cover all cases of possible discriminating and partial legis- 
lation against any class, in ordaining that no State shall 
deny to any person within its jurisdiction the equal protec- 
tion of the laws. Equality of protection is thus made the 
constitutional right of every person; and this equality of 
protection implies not only that the same legal remedies 
shall he afforded to him for the prevention or redress of 
wrongs and the enforcement of rights, but also that he shall 
be subjected to no greater burdens or charges than such as 
are equally imposed upon all others under like circum- 
stances. No one can, therefore, be arbitrarily taxed upon his 
property at a different rate from that imposed upon similar 
property of others, similarly situated, and thus made to bear 
an unequal share of the public burdens. Property may 
indeed, be classified and different kinds be subjected to dif- 
ferent rates. Real property may be taxed at one rate, and 
personal property at another. Property in particular cases 
may be taxed for local purposes, while property situated 
elsewhere is exempt. License taxes may also vary in 
amount, according to the calling or business for which 
they are exacted. But arbitrary distinctions not arising 
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from real differences in the character or situation of 
the property, or which do not operate alike upon all 
property of the same kind similarly situated, are forbidden 
by the amendment. Equality in the imposition of burdens 
is the constitutional rule, as applied to the property of indi- 
viduals, where it is subject to taxation at all; and this 
imports that a uniform mode shall be allowed in the estimate 
of its value, and that the contribution exacted shall be in 
some uniform proportion to such value prescribed according 
to the nature or position:of the property. All State action, 
constitutional or legislative, infringing upon the enforcement 
of this rule, must give way before it. Congress in its legis- 
lation, since the adoption of the amendment, has recognized 
this to be the rule. The amendment was adopted in 1868, 
and in 1870 Congress re-enacted the Civil Rights Act; and 
to the clause that all persons within the jurisdiction otf 
the United States should enjoy the same rights as white 
citizens, and be subject only to like punishment, pain and 
penalties, it added: and be subject only to like “ tazes 
licenses, and exactions of every kind, and to no other.” Rev. 
St. § 1977. 
JAMES W. M. NEWLIN, 

For Appellants. 
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In (he Supreme Court ol the United States, 


October Term, 1887, No. 189. 


THE PEMBINA CONSOLIDATED SILVER MINING 
AND MILLING COMPANY, Plaiattf in Error, 


Vs. 


THE COMMONWEALTH OF PENNSYLVANIA. 


BRIEF OF THE COMMONWEALTH OF 
PENNSYLVANIA. 


In this case the plaintiff in error resists payment of the 
office license tax imposed on foreign corporations by the act 
of Assembly of Pennsylvania of June 7, 1879 (P. L., 112). 
The section under which the disputed tax is claimed reads 
as follows: 


“ Section 16. That from and after the first day of July, 
Anno Domini one thousand eight hundred and seventy- 
nine, no foreign corporation, except foreign insurance com- 
panies, which does not invest and use its capital in this 
Commonwealth, shall have an office or offices in this Com- 
monwealth for the use of its officers, stockholders, agents or 
employés, unless it shall first have obtained from the 
Auditor General an annual license so to do, and for said 
license every such corporation shall pay into the State 
treasury, for the use of the Commonwealth, annually, one- 
fourth of a mill on each dollar of capital stock which said 
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company is authorized to have, and the Auditor General 
shall not issue a license toany corporation until said license 
fee shall have been paid. The Auditor General and State 
Treasurer are hereby authorized to settle and have collected 


an account against any company violating the provisions of 


this section for the amount of such license fee, together with 
a penalty of fifty per centum for failure to pay the same: 
Provided, That no license shall be necessary for any cor- 
poration paying a tax under any previous section of this act 
or whose capital stock, or a majority thereof, is owned or 
controlled by a corporation of this State which does pay a 
tax under any previous section of this act.” 


The act of Assembly cited is the general revenue law of 
Pennsylvania of 1879. It imposes a tax upon the capital 
stock of domestic corporations and foreign corporations 
doing business in the State, substantially at the rate of three 
mills on the dollar of value of capital stock, measured 
sometimes by dividends, sometimes by appraisement. The 
same act taxes the gross premiums and receipts of insur- 
ance, transportation and telegraph companies at the rate of 
eight-tenths of one per centum per annum. Other corpor- 
ations are taxed three per centum upon annual net earn- 
ingsorincome. By the act of Assembly of April 4, 1875, 
a tax of three per centum was imposed upon the gross 
premiums of foreign insurance companies. This act is still 
in force. 

The Pembina Consolidated Silver Mining and Milling 


Company was incorporated under the laws of the State of 


Jolorado on the 31st day of May, 1881, with an authorized 
capital stock of $1,000,000, for the purpose of carrying on a 
general mining and milling business in the State of Colo- 
rado. The principal office of the said company is in Alpine, 
Jolorado, and since the first day of July, A. D. 1881, it has 
had, and still has, an office in the city of Philadelphia * for 
the use of its officers, stockholders, agents and emplovés.” 
(Brief of Plaintiffin Error, page 2.) As the stock of the 
company is mainly held in Philadeiphia, those who direct 
the policy of the company do so from this point, and as a 
matter of convenience to them, in corresponding with and 
directing its active agents in Colorado, the Philadelphia 
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office rented by the company is essential to the success of 
the business. (/d., page 20). 

Pursuant to the 16th section of the act of 1879, the Audi- 
tor General and State Treasurer of Pennsylvania settle and 
account against the plaintiff in error for 
License fee, at rate of one-fourth mill on each dol- 


lar of authorized capital, .. ....... . . $250 00 
Penalty for failure to take out license, . . . . . . 125.00 


Due Commonwealth. ......... . . $875 00 


The settlement under the act of 1879, was according to 
the practice of the accounting department of Pennsylvania, 
which ha: obtained since 1811, under the provisions of an 
act passed March 39, in that vear (5 Smith’s Laws, 228), 
and the defendant company appealed from the said settle- 
ment pursuant to the provisions of the latter act, § 11: 


If any person or persons, body politic or corporate, be 
dissatistied with the settlement of his, her or their account 
by the Auditor General and State Treasurer, he, she or 
they may appeal therefrom to the Court of Common Pleas 
of the county in which the seat of government shall then be, 
and such appeal shail be transmitted by the Auditor Gen- 
eral to the clerk of the said court, to be by him entered on 
record, subject to like proceedings, under the directions of 
the State Treasurer, as in common suits: Provided, how- 
ever. That the appeal be filed in the office of the Auditor 
(general within sixty days after notice of such settlement, 
and be accompanied with a specification of objections to 
the said settlement; and that the person or party appealing 
shall enter sufficient security before one of the Judges of 
the Court of Common Pleas, within ten days next after 
such appeal, to p:osecute such appeal with effect, and to 
pay all costs and charges which the Court or arbitrators 
shall award, and also pay any sum of money which shall 
appear, by the judgment of the said Court or award of ar- 
bitrators, to be due by him, her or them to the Comm»n- 
wealth: Provided, nevertheless, That where any proceed- 
ings shall be had against any person or persons, who, upon 
summons and demand made, in pursuance of this act, shall 
have refused or neglected to exhibit his, her or their ae 
count to the Auditor General, as by this act is directed. 
such person or persous shall not be allowed any appeal from 
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the settlement of the accountant officers, but the same shal] 
be final. 


The specifications filed on the appeal of the Pembina 
Company appear on pages 1 and 2 of the transcript of record. 
They were as follows: 

1. That the said sixteenth section of the said aet of 7th 
June. A. D. 1879, entitled “ An act to provide revenue by 
taxation,” is void in law, as being in contravention of the 
provisions of article I, section VIII, clause 4, of the Consti 
tution of the United States, wherein it is provided that 
“Congress shall have power to regulate commerce with 
foreign nations and among the several States. 

2. That the said sixteenth section of the act of June 7th, 
1879, entitled * An act to provide revenue by taxation” is 
void in law, as being in contravention of the provisions of 
article IV, section II, clause 1, of the Constitution of the 
United States wherein it is provided that “the citizens of 
each State shall be entitled to all the privileges and immu- 
nities of citizens in the several States.” 

3. That the provisions of the said sixteenth section of the 
act of June 7, 1879, entitled “An act to provide revenue by 
taxation,” are contrary to article IX, section 1, of the Con- 
stitution of the Commonwealth of Pennsylvania, wherein 
it is provided that * all taxes shall be uniform on the same 
class of subjects within the territorial limits of the authority 
levying the tax.” 

4. That the said Pembina Consolidated Silver Mining 
and Milling Company is not a “foreign corporation,” 
within the meaning of the said act of the General Assembly 
of the Commonwealth of Pennsylvania, entitled * An act 
to provide revenue by taxation,” approved the 7th day of 
June, A. D. 1879. 

5. That the penalty charged in the said above settlement 
by the Auditor General and State Treasurer against said 
Pembina Consolidated Silver Mining and Milling Company 
was not lawfully due and chargeable against the said cor- 
poration at the time the said account was settled against 
them. 
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The proceedings upon such an appeal take the form of an 
action of debt at common law in the Court of Common Pleas 
of Dauphin county. The cause being at issue an agreement 
waiving jury trial was filed, and the cause was heard by the 
court and a finding nzss was made against the defendant 
company, (See transcript of record pp. 6,7.) To this find- 
ing exceptions were filed according to the practice in such 
cases, and these exceptions raised for the first time in the 
case the point that the tax in question was in contravention 
of the fourteenth amendment to the Constitution of the 
United States. The Common Pleas Court overruled the ex- 
ceptions and entered final judgment against the defendant, 
remarking as to that relating to the fourteenth amendment 
“the exception based on the fourteenth amendment to the 
Constitution of the United States raises a point which is not 
in the case, no specification of objections having been filed 
raising this question.” (See transcript of record, p.8.) The 
defendant took a writ of error to the Supreme Court of 
Pennsylvania and there assigned substantially the points 
embraced in the exceptions below. That court affirmed the 
judgment of the court below in a short opinion, saying as 
to the constitutional points raised “ the law imposing it (the 
tax in question) is not in conflict with the Constitution of 
the United States, nor with the Constitution of this State.” 
(See transcript of record, p. 11.) 

A writ of error was then taken tothis Court. No assign. 
ments of error herein are printed in the transcript. The 
points relied on by the plaintiff in error are found in its 
brief. 


I 


NO QUESTION UNDER THE FourTEENTH AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES IS PROPERLY PRE- 
SENTED. 


The Court of Common Pleas of Dauphin county has no 
jurisdiction to try, upon an appeal, any questions save those 
presented by the specifications. The Supreme Court of 
the State passes upon no questions save those properly sub- 
mitted to the court below. And the jurisdiction of this 
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court is likewise confined to questions regularly presented 
by the record. By failure to assert rights under the four- 
teenth amendment, such rights. if any existed, were waived. 
The matters of objection to be specified must include mat- 
ters of law as well as of fact. This is the settled doctrine 
of the State Court as will appear from an examination of 
the case of Delaware, Lackawanna and Western Railroad 
Company v. Commonwealth, 16 Smith, 64, which was a pro- 
ceeding similar to the present one. In that case the Conrt 
said : 

* None other remaining questions are raised in the speci- 
fications of objections filed, and are not, therefore, here for 
adjudication The point urged that the company was not 
required to retain, but only its officers, is not hinted at in 
the specifications of objections. On the contrary it Is ex- 
pressly admitted to be the duty of the corporation to retain 
the tax from bondholders by the act of 1864. This must 
have been an afterthought. but afterthoughts are not allow- 
able by the act of 1811.” 

The remaining questions referred to in this paragraph 
extracted from the opinion, were questions of law depend- 
ing upon the construction of the statute in controversy In 
that case. The rejected assignments of error, as_ will 
appear on page 66 of the report, included, among others, 
the following, which was assigned in the language of the 
judge of the court below: ‘ That the officers of this corpor- 
ation could be, and were, required to collect the tax, and 
was their duty to retain it at the time of paying the interest 
to their creditors; that the statute requiring them to retain 
and pay it over was a public statute, of which they were 
bound to take notice, without any warning from the depart- 
ment, and the corporation defendant is now liable for the 
amount thereof, with interest at the rate of twelve percent. 
from the expiration of thirty days from the time of settle- 
ment.” 

In concluding the opinion the language of the Court is as 
follows: “ But an exception was taken to the charge of the 
learned judge to the jury to find for the Commonwealth, 
with interest at twelve per cent. instead of six, as allowed 


by law, when the settlement was made. This was not made 
an objection to the setthkement when the appeal was taken, 
and on the principles stated in the outset of this opinion, it 
is not nowa question for examination.” 
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Ivy ANY QUESTION UNDER THE FoURTEENTH AMENDMENT TO 
THE CONSTITUTION OF THE UNITED STATES I8 PRESENTED IN 
THIS CASE 
Such question is put at rest by Fire Association v. New 

York, 119, U. S., 110, wherein it is held that a foreign cor- 

poration is not within the jurisdiction of a State until admit- 

ted by such State on a compliance with the condition of 
admission imposed, which may be the payment of the tax 
required as a license fee. In the case cited Mr. Justice 

Blatchford, speaking for the Court, said: 

“The provision of the fourteenth amendment, which 
went into effect in July, 1868, is that no State shall ‘deny 
to any person within its jurisdiction the equal protection of 
the laws.’ The first question which arises is whether this 
corporation was a person within the jurisdiction of the State 
of New York, with reference to the subject of controversy 
and within the meaning of the amendment. 

* The defendant, on the assumption that if it was within 
the jurisdiction of the State of New York, it was, though a 
foreign corporation. ‘a person,’ and so entitled to the benefit 
of the amendment, contends that it was within such juris- 
diction. The argument is that it established an agency 
within the state in 1872, which it had ever since maintained ; 
that it complied, from year to year, with all the require- 
ments and conditions imposed by the laws of the State on 
foreign fire insurance companies doing business in the 
State; that it received from year to year certificates of 
authority from the Superintendent of the Insurance De- 
partment, as provided by statute; that, under those cir- 
cumstances, it was legally within the State and within its 
jurisdiction ; that, being in the State, by permission of the 
State, continuously from 1872 to 1882, the State imposed on 
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it while there, in 1882, an unequal and unlawful burden ; 
and that the New York act of 1865 did not come into effect 
as to Pennsylvania corporations until the Pennsylvania act 
of 1873 was passed, at which time the defendant had already 
been a year in the State. 

‘* But we are unable to take this view of the case. In Pau/ 
v. Virginia, 8 Wall., 168, at December term, 1868, a statute 
of Virginia required that every insurance company, not in- 
corporated by Virginia should, as a condition of carrving on 
business in Virginia, deposit securities with the State Treas- 
urer, and afterwards obtain a license; and another statute 
made it a penal offense for a person to act in Virginia as 
agent for an insurance company not incorporated by Vir- 
ginia, without such license. A person having acted as such 
agent without a license, and been convicted and fined under 
the statute, this court held that there had been no violation 
of that clause of article 4, section 2, of the Constitution of 
the United States, which provides that ‘ the citizens of each 
State shall be entitled to all privileges and immunities of 
citizens in the several States;’ nor any violation of the 
clause in article 1, section 8, giving power to Congress ‘to 
regulate commerce with foreign nations and among the 
several States.’ The view announced was, that corpora 
tions are not citizens within the first clause cited, on the 
ground that the privileges and immunities secured to the 
citizens of each State in the several States, are those which 
are common to the citizens of the latter States, under their 
constitutions and laws, by virtue of their being citizens; 
and that, as a corporation created by a State, is a mere crea- 
tion of local law, even the recognition of its existence by other 
States, and the enforcement of its contracts made therein, de- 
pend purely on the comity of those States—a comity which is 
never extended where the existence of the corporation or 
the exercise of its powers is ‘ prejudicial to their interests 
or repugnant to their policy.” And the court, speaking by 
Mr. Justice Field, said: ‘Having no absolute right of rec- 
ognition in other states, but depending for such recognition 
and the enforcement of its contracts upon their assent, it 
follows, as a matter of course, that such assent may be 
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vranted upon such terms and conditions as those States may 
think proper to impose. They may exclude the foreign 
corporations entirely, they may restrict its business to par- 
ticular localities, or they may exact such security for the 
performance of its contracts with their citizens as in their 
judgment will best promote the public interest. The whole 
matter rests in their discretion.” As to the power of Con- 
gress to regulate commerce among the several States, the 
Court said, that while the power conferred included com- 
merce carried on by corporations as well as that carried on 
by individuals, * issuing a policy of insurance is not a trans- 
action of commerce.’ This decision only followed the prin- 
ciples laid down in the earlier cases of Bank of Augusta v. 
Earle, 13 Pet., 519, 588, and Lafayette Ins. Vo. v. French, 
IS How.. 404. 

* The same rulings were followed in Ducat v. Chicago, 
10 Wall., 419, where it was said that the power of a State to 
discriminate between her own corporations and those of 
other States desirous of transacting business within her jur- 
isdiction being clearly established, it belonged to the State 
to determine as to the nature or degree of discrimination, 
‘subject only to such limitations on her sovereignty as may 
be found in the fundamental law of the Union.’ 

* Other cases to the same effect are Liverpool Insurance 
Company v. Massachusetts, 10 Wall., 566 ; Doyle v. Conti- 
nental Insurance Company, 94 U. S., 685; and Cooper 
Manufacturing Compony v. Ferguson.. 113 U. S., 727.” 


EIT. 


Ik THE FOURTEENTH AMENDMENT APPLIES TO THE CASE OF THE 
PLAINTIFF IN ERROR, NO RIGHTS OF IT THEREUNDER HAVE 
BEEN INFRINGED. 


No injurious discrimination against the plaintiff in 
error is shown, either by proof or by citation of taxing 
statutes. On the other hand it appears that the excepted 
class of foreign corporations, to wit., foreign insurance com- 
panies, pay a tax of three per cent. upon their gross receipts; 
that foreign corporations doing business in the State of 
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Pennsylvania, as well as domestic corporations of that State, 
pay a tax of three mills upon the value of their capital 
stock; that corporations of Pennsylvania and other States 
doing business in that State, and engaged in transportation 
or telegraph business, pay, in addition to tax upon capital 
stock, a tax upon their gross receipts, and that still other 
corporations pay a tax upon net earnings. The taxation of 
each and all of these is ata greater rate than the license tax 
imposed upon the plaintiff in error, but if the plaintiff in 
error were taxed at a greater rate than other corporations, 
it is submitted that it is competent for the Legislature to 
classify subjects of taxation by the description: ‘ Foreign 
corporations, except foreign insurance companies, which 
do not invest and use their capital in this Com- 
monwealth, but (desiring to) have an office or oflices in this 
Commonwealth for the use of their officers, stockholders, 
agents or employés.” Such a designation of subjects of tax- 
ation is made in the exercise of the power of apportioning 
taxation, of which it is well said in Ad/en v. Drew, 44 Ver- 
mont, 174: * The power of taxation implies apportionment, 
and when the Legislature have exercised the right and made 
the apportionment, a court should not assume to declare it 
void unless the invasion of private right is flagrant and its 
demonstration clear. The rule is that the limit of equality 
and reason must be so transcended that the exaction would 
cease to be a tax or contribution to a common burden and 
become extortion and confiscation.” 

As to the rule of equality, it is said by this Court, speak- 
ing by Mr. Jusiice Field, Stanley v. Supervisors of Albany, 
121 U.S., 550: * Absolute equality and uniformity are sel- 
dom, if ever. attainable. The diversity of human judg- 
ments and the uncertainty attending all human evidence, 
preclude the possibility of this attainment. Intelligent 
men differ as to the value of even the most common objects 
before them, of animals, houses and lands in common use. 
The most that can be expected from wise legislation is an 
approximation to this desirable end, and the requirement 


of equality and uniformity, found in the constitutions of 
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some States, is complied with when designed and manifest 
departures from the rule are avoided.” 

For the purposes of this argument it is not undertaken to 
define what is the making or enforcement of a law which 
shall abridge the privileges and immunities of citizens of 
the United States, because a foreign corporation does not 
fall within this clause; nor to define what it is to deny to 
any person Within the jurisdiction of a State the equal pro- 
tection of the laws. It is sufficient for the purpose of this 
argument that there has been no violation of the settled 
rules of taxation in the selection of the subject matter of 
taxation or in the fixing and collection of the tax in question. 


IV. 
THE PLAINTIFF IN ERROR IS NOT ENGAGED IN INTERSTATE COM- 
MERCE, 


It appears on page 2 of brief of Plaintiff in error that 
the purpose of the corporation is carrying on a general 
mining and milling business in the State of Colorado. It 
appears on page 20 of the same brief that the business of 
this company is mining and milling, and is wholly transac- 
ted in Colorado. Its annual meetings are held in Colorado, 
where all of its agents engaged in its chartered business live. 
As the stock is mainly held in Philadelphia, those who di- 
rect the policy of the company, do so from this point, and 
as a matter of convenience to them in corresponding with 
and directing its active agents in Colorado, the Philadel 
phia office, rented by the company, is essential to the sue- 
cess of the business, and the impetus and initiative given 
in Philadelphia results in activity in Colorado, and it is 
gravely contended by the counsel for plaintiff in error that 
this constitutes commerce among the several States. It is 
submitted that the argument falls by mere statement of 
the case. 

Jous F. SANDERSON, 
Deputy Attorney General. 
W.S. Kirkpatrick, 
Attorney General. 
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a No. 374. 


Henry C. Maynarp, Frances J. Patterson, and Her 
Husband, MARTIN PATTERSON, 


No. 2809. 


v8. 
W. C. Hitt, J. Vance Lewis, and Jonn H. Friaaa. } 
Received and filed May 21, 1884. 
R. G. O’BRIEN, Clerk. 
1 TERRITORY OF WASHINGTON, 
Third Judicial District, | 


In the District Court of the Third Judicial District, Holding Terms 
at Seattle, King County. 


83 - 


Hexry C. Maynarp, Frances J. Patterson, and ad 
° ‘ > 7 ‘ * ’ 
Husband, Martrs Parrerson, PI’ff-, No. 2809. 


vs. 
W.C. inp, J. Vance Lewts, and Joun H. Fraga, Deft. | 
2 Amended Complaint. 


TERRITORY OF WASHINGTON, os 
Third Judicial District, County of King, § * 


In the District Court, Holding Terms at Seattle. In Equity. 


Hexry C. Mayxanp, Frances J. Parrerson, and Her’ 
Hlusband, Martin Parrerson, Plaintiffs, | 
Us. > No. 2809. 
W. C. Hint, J. Vance Lewis, and Jonn H. <a 
Defendants. 


Civil action to recover real estate. 


To Honorable Roger 8. Greene, judge of the above-entitled district 
court: 
Come now the plaintiffs in the above-entitled action, by C. H. Han- 
ford, their attorney, and, for cause of action against the above-named 
defendants, by this their amended complaint allege as follows: 


1. 
That in the year 1828, in the State of Vermont, David 8. 
3 -_ Lydia A. Maynard, the parents of the plaintiffs, Henry 


'. Mayni ird and Frances J. Patterson, were lawfully inter- 
oe and thereafter lived together as husband and wife until 
the year 1850. 


IT. 


That said David S. Maynard died intestate in the year 1875, and 
said Lydia A. Maynard also died intestate in the year 1879; and 
said plaintiffs, Henry C. Maynard and Frances J. Patterson, are the 
children and sole heirs of said David S. and Lydia A. May nard. 
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ITT. 


That said plaintiff, Frances J. Patterson, is the wife of the plaintiff, 

Martin Patterson. . 
IV. 

That in the year 1850 said David S. Maynard, with his family, 
consisting of his said wife and said plaintiffs, Henry C. Maynard 
and Frances J. Patterson, was dwelling and domiciled in the State 
of Ohio; that both of said plaintiffs were then infants; and in said 
year 1850 said David 8S. Maynard left his said family in said State 

of Ohio and started overland for California to seek for gold, 
4 under a promise made by him to his said wife that he would 

either return or send for her and said plaintiffs within two 
years from the time of his said departure, and that in the meantime 
he would send her means of support; that said David 5S. Maynard 
left his said family at said time without means of support and never 
thereafter contributed in any way towards the support of either his 
said wife or said plaintiffs. 

V. 

That on the 16th day of September, 1856, said David S. Maynard 
commenced his residence in the Territory of Oregon, which then 
included what is now the Territory of Washington, and continued 
to reside therein and in the last-named Territory after its organi- 
zation to the time of his decease. 

VI. 

That on the 3rd day of April, 1852, said David S. Maynard settled 
upon and claimed as a married man 640 acres of land in what is 
now King county, Washington Territory, which tract of land is 

bounded and deseribed as follows, to wit: “A certain tract of 
D public lands known and designated in the surveys and plats 

of the United States as the claim No. 43, being parts of see- 
tions four, five, six, eight, and nine, in township No. twenty-four 
north, of range No. 4 east, beginning at a point on the section line 
between sections eight and nine, distance of 15 chains and forty-five 
links south of the southwest corner of section four; thence east 28 
chains and 25 links; thence north SO chains; thence west 116.92 
chains; thence south 15.65 chains; thence east 9.06 chains: thence 
east 11.50 chains; thence S. 22° east 5.00 chains: thenee S. ook 
I. 21.70 chains; thence S. 413° FE. 11 chains; thence 8S, 183° east 
5.00 chains ; thence south 8.25 chains ; thence S. 173° E. 5.23 chains; 
thence S. 153° E. 5.00 chains; thenee S. 22° E. 9.50 chains: thence 
south 6.61 chains to the place of beginning, containing six hundred 
and forty-five and ,‘') acres,” under the act of Congress entitled “An 
act creating the office of surveyor general of publie lands in Oregon, 


and to provide for the survey and to make donations to settlers of 


the said publie lands,” approved September 27th, 1850, and resided 
thereon until the time of his decease. 
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6 VII. 


That on the 22nd day of December, 1852, an act was passed by 
the Legislative Assembly of the Territory of Oregon; which act is 
in the words and figures following, to wit: 


“An act to provide for the dissolution of the bonds of matrimon 
heretofore existing between D. 8. Maynard and Lydia A. Maynard, 
his wife. 

Section 1. Be it enacted by the Legislative Assembly of the Ter- 
ritory of Oregon, That the bonds of matrimony heretofore existing 
between D.S. Maynard and Lydia A. Maynard be, and the same 
are, hereby dissolved. 

Passed the house of representatives Dee. 22nd, 1852. 

Bb. F. HARDING, 


Speaker of the House of Representatives. 


Passed the council Dec. 22nd, 1852. 
M. P. DEADY, 


President Council.” 


That no cause at any time existed for such divorcee; no notice of 
any kind was given to said Lydia A. Maynard of any application 
by said David S. Maynard for a divorce or of the introdue- 
7 tion or pendency of the bill for said act in the said Legisla- 
tive Assembly of the Territory of Oregon, nor did said Lydia 
A. Maynard have any knowledge of the passage of said act until 
the month of July, 1855, and at the time of the passage of said act 
said Lydia A. Maynard was not within the limits or an inhabitant 
of Oregon, and she never became a resident of either the Territory 
or State of Oregon, and she never in any manner aequiesced in or 
consented to said act, and the said Legislative Assembly had no au- 
thority to pass said act, and the same is and at all times has been 
absolutely void, and said David S. Maynard and Lydia A. Maynard 
never were lawfully divorced. 


VIII. 


That on or about the 15th day of January, 1853, said David S. 
Maynard entered into a pretended marriage with one Catherine T. 
Brashears, and thereafter lived and cohabited with her until the 
time of his death, but without Issue. 

IX. 

That on the 7th day of November, 1853, said David S. Maynard 
filed with the surveyor general of Oregon his notification 

8 No. 407, under the said act of Congress of September 27th, 
1850. as amended by the act of Congress, approved the 14th 

day of February, 1853, and with said notification said David S. 
Maynard filed his own affidavit, alleging his residence in Oregon 
from the 16th of September, 1850, and residence on said land from 
the 3rd day of April, 1852, and that he was married to said Lydia 
A. Maynard until the 24th day of December, 1852, and that he was 


i 
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legally murried to her on the 28th day of August, 1828, in Rutland 
county, in the State of Vermont, and said notification was alse ac- 
companied by the affidavits of Luther M. Collins and Jacob Maple, 
alleging that said David S. Maynard did, within the knowledge of 
said affiants, personally reside upon and cultivate the land described 
in his said notification from the said 3rd day of April, 1555. 

That certified copies of said notification and aflidavits are here- 

unto annexed and are marked Exhibits “ A,’ “BC,” and “ D,” 
and the same are hereby referred to for greater certainty, and 
Jv by such reference the same are hereby made a part of this 
complaint. 
X. 

That by virtue of an act of Congress, approved the 17th day of 
July, 1854, entitled “An act to amend an act approved September 
twenty-seventh, eighteen hundred and fiftv, to create the office of 
surveyor general of the public land in Oregon, &e., and also the act 
amendatory thereof, approved February fourteen, eighteen hundred 
and fifty-three,” the offices of register and receiver for Washington 
Territory were created, and such oflicers were duly appointed pur- 
suant to said act and prior to the 50th day of April, 1856, and their 
oftices were duly established at Olympia, in Washington Territory ; 
and said register and receiver were, on said 50th day of April, 1856, 
and at all times since said last-mentioned date, duly authorized to 
take the proofs required and to issue certificates as provided by sece- 
tion seven of said act of the twenty-seventh of September, 1850. 


NI. 


That on the 30th day of April, 1856, said David S. Maynard 
made proof before said register and receiver of his residence 
10 upon and cultivation of his said claim, to wit, the tract of 
land deseribed in paragraph VI of this amended complaint 
from the 3rd of April, 1852, to and including the Srd of April, 1856 ; 
and on the 14th of May, 1869, said register and receiver issued do- 
nation certificate No. 440 to said David S. Maynard and to said 
Catherine T. Maynard, as his wife, for said claim, and apportioned 
the west half of said claim to said David and the east half thereof 
to said Catherine; and on the 21st of July, 1873, the Commissioner 
of the General Land Oftice annulled said certifieate as to said Cath- 
erine, on the ground that, as it then appeared and was supposed 
that said Lydia A. Maynard was dead, her heirs were, in the opin- 
ion of said Commissioner, entitled to the wife’s half of said claim. 


NIT. 


That on the 8th of April, 1872, after a full hearing before said 
register and receiver, at which said Lydia A. Maynard appeared in 
person, said register and reeeiver duly issued donation cer- 

11 tificate No. 440 to said David 8S. Maynard for the west half 
and to said Lydia A. Maynard for the east half of said land 
hereinbefore described. 
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XIII. 


That an appeal was taken from the said decision of said register 
and receiver in awarding the east half of said land to said Lydia A. 
Maynard to the Commissioner of the General Land Office, and an 
appeal was also taken from the decision of said Commissioner to the 
Secretary of the Interior, and a final decision was rendered thereon 
by said Secretary on the Ist day of March, 1875; that in said final 
decision of said Secretary the facts are found to be and are stated as 
follows: “On the 26th of October, 1853, the said Maynard made his 
notification No. 407 as a married man for a donation claim contain- 
ing 640 acres in Oregon, under the act of Sept. 27th, 1850, as 
amended by the act of February 14, 1855. 

Ile was married to Lydia A. Maynard in 1828, in the State of 
Vermont. He subsequently removed with his wife to the State of 

Ohio and went thence to the Territory of Oregon, leaving 
12 his wife in Ohio. September 16th, 1850, he took up his 

residence in Oregon, and April 3d, 1852, settled upon and 
commenced cultivation of the tract In controversy. 

December 24th, 1852, he was divorced by an act of, the Territorial 
Legislature of Oregon. January 15th, 1853, he intermarried with 
Catherine T. Maynard, his present wife, who lived with him on the 
premises until after the expiration of the four years of settlement and 
cultivation. 

It is satisfactorily shown that Maynard has fully complied with 
all the requirements of the law relating to settlement and cultiva- 
tion. The register and receiver, April 8th, 1872, issued a donation 
certificate, which gave the west half of the tract to David S. Maynard 
and the east half to his first wife, Lydia;” and said Secretary, by 
said final decision, affirmed the said decision of said register and 
receiver in awarding the west half of said tract to said 
David S. Maynard, and a_ patent was thereupon duly issued 
to said David S. Maynard for said west half of said tract, 

but said Secretary, by his said final decision, erroneously 
13 reversed the said decision of said register and receiver as to 

said Lydia Maynard and as to the east half of said tract, and 
said Secretary and the Commissioner of the General Land Office 
thereafter erroneously caused the word “ cancelled” to be written 
across the face of said donation certificate No. 407, and erroneously 
refused tu issue a patent to said Lydia A. Maynard for said east half 
of said tract, and erroneously attempted to restore said east half of 
suid tract to the public domain; that duly certified transeripts of 
said donation certificate No. 407 and of said final decision of said 
Secretary are hereunto annexed and are marked Exhibits “ E” and 
“}.” and the same are hereby referred to for greater certainty, and 
by such reference the same are hereby made a part of this com- 
plaint. 

ATV. 

That the said donation certificate No. 407 was lawfully issued to 
said David 8. Maynard and Lydia A. Maynard, and the action of 
said Secretary and of the Commissioner of the General Land Office 
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in refusing to issue a patent to said Lydia A. Maynard for 
14 the east half of said tract and in causing the word “ can- 

celled” to be written upon the face of said donation certifi- 
cate was illegal and in contravention of the rights of said Lydia A. 
Mavnard; that said erroneous and illegal action arose from a mis- 
construction and misapplication of the law by said Secretary, in 
this, that said Secretary, by his said decision, held that the vinculum 
of the said marriage between said David 8. Maynard and Lydia A. 
Maynard was severed by said act of the Territorial Legislature of 
Oregon, whereas said act is void, because said Legislature had no 
power to so enact, and in this, that said Secretary, by his said de- 
cision, held that said Lydia A. Maynard never acquired or had any 
greater rights in or to said Jand than her said husband had at the 
time of the passage of said act of said Territorial Legislature, 
whereas by virtue of the provisions of said act of Congress of Sep- 
tember 27th, 1850, and the acts amendatory thereof, and by com- 
plianee with the provisions thereof on the part of said David 8. 
Maynard, the said Lydia A. Maynard became fully entitled to one- 
half of said tract of 640 acres. 


15 XV. 


That in the year 1861 the public lands in said township twenty- 
four north, of range four cast, were surveyed and platted under the 
direction of the Commissioner of the General Land Office of the 
United States, and the whole of the said tract of 640 acres described 
in paragraph VI of this amended complaint is exhibited on said 
plats as Maynard’s Donation Claim. 


XVI. 

That in the year 1880 the defendants, W. C. Hill and J. Vance 
Lewis, with full knowledge of the rights of said Lydia A. Maynard 
and of her heirs, located the whole of said east half of said tract 
described in paragraph Vi of this amended complaint with certain 
land serip known as Porterfield serip, and on the 9th day of Janu- 
ary, ISS2, patents were issued to said defendants for certain portions 
of said east half of said tract as follows, to wit: One patent for lots 
9 and 10 of section + and one patent — lot 15 of section 4 and one 
patent for lot 14 of section 4 and one patent for lots 6 and 7 of see- 

tion 5 and one patent for lots S and 9 of section 5, all in said 
16 township twenty-four north, of range four east, and all in said 
east half of said tract of 640 acres; that the said lands so 
patented to said defendants are of the value of at least ten thousand 
dollars. 
XVII. 

That said defendants are applicants for patents to the remaining 

portions of said east half of said tract. 


ong. 
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A VIII. 


That said defendant, John H. Flagg, claims to have some interest 
in said lands and in said scrip located upon the same as aforesaid, 


- but the particular nature or extent of said claim is unknown to 


plaintiffs. 
XIX. 


That said plaintiffs, Henry C. Maynard and Frances J. Patterson, 
are the equitable owners of the lands patented to said defendants, 
Hill and Lewis, as aforesaid. 

And said defendants are equitably trustees of the legal title to said 
lands for said plaintiffs. 

Wherefore plaintiffs pray that said defendants may be decreed by 
this court to be such trustees, and that said defendants be ordered 

by the decree herein to convey said lands, by a good and 
17 sufficient deed, to said plaintiffs by a day certain, and that in 

default thereof said lands be conveyed to plaintiffs by a com- 
missioner to be appointed by this court for that purpose, and for 
costs and disbursements and such other and further relief in the 
premises as to the court shall seem meet and equitable. 

GC. H. HANFORD, 
Attorney for Plaintiffs. 


TERRITORY OF WASHINGTON, ro. 
County of King, ) 


I, C. H. Hanford, being first duly sworn, depose and say that I am 
the attorney for the plaintiff- in the above-entitled action; that I 
have read the foregoing complaint, know the contents thereof, and 
believe the same to be true, and that affiant makes this affidavit for 
said plaintiffs for the reason that said plaintiffs are not now in King 


county. 
C. H. HANFORD. 


Subseribed and sworn to before me this 5th day of March, 1883. 
FRED. E. SANDER, 
Notary Public. 


18 D W.D.S. D.M. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasninaton, D. C., December 12, 1881. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of notification No. 407 of D.S. 
Maynard, copy of affidavits, dated Oct. 26, 1853, of D.S. Maynard, 
Luther M. Collins, and Jacob Maple, and copy of donation certificate 
No. 440, dated April 9, 1872, in favor of D.S. Maynard and Lydia 
A. Maynard, are true and literal exemplifications of the originals 
as they appear on file in this office. 
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In testimony whereof I have hereunto subscribed my name 
19 and caused the seal of this office to be aftixed, at the city of 
Washington, on the day and year above written. 
[Seal U.S. Gen’l Land Office.] 
CC, McFARLAND, 
PRELIP of General Land Office. 


20 No. 407. 


Notification to the Surveyor General of Oregon of Settlement on Public 
Land not yet Surveyed. 


TERRITORY OF WASHINGTON : 


Pursuant to the act of Congress, approved on the 14th day of Feb- 
ruary, 1853, entitled © An act to amend an act entitled ‘ An act to 
creaie the otlice of surve yor general of the public lands in Oregon, 
and to provide for the survey and make donations to settlers of “the 
said public lands,” I, D. S. Maynard, a married settler of King 
county, In that part of the Territory of Oregon now established as 
the Territory of Washington, hereby give notice of my claim toa 
donation of 640 acres of land, particularly bounded and deseribed as 
follows: Beginning at the southwest corner of the land claimed by 
Hf. L. Yesler, upon which stands his steam saw-mill, running thence 
ina southerly direction along the coast of Dewamps Bay to the 
northwest corner of the land claimed by John Holgate (a distance 
suflicient to make one mile due north & south); thence east a distance 

suflicient to encompass one section of land; thence due north 


2] one mile; thence west to the place of beginning. 
MAYNARD. 


P.S. The reason the above claim has not been surveyed is in con- 
sequence of being disappointed by the surveyor. 


D. S. MAYNARD. 
Exhibit A. 


The surveyor general advises settlers to survey their claims, estab- 
lish their corners, and plainly mark their lines to secure the full 
quantity of land allowed by law and preventa conflict of boundaries ; 
also to transmit their surveys and plats with their notifications. 


22 No. 407. 


Affidavit of Settlers on Unsurveyed Lands Claiming under the Ath 
Section of Aet of 27th September, 1S50. 


D.S. Maynard, of King county, in the Territory of Washington, 
being first duly sworn, says that he is a white settler on the public 
lands in that part of Oregon now established as the Territory of 
Washington, and that he ‘arrived in Oregon on the 16th day of 
September, 1850, and was a resident thereof on and .before the Ist 
day of December, 1850; that he isa married man & a free-born 
citizen of the United States & a permanent settler in Washington 


. 
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Territory, and that he was born in Rutland county, State of Ver- 
mont, in the year 1808; that he has personally resided upon and 
cultivated that part of the public land in that part of Oregon now 
established as the Territory of Washington particularly described in 
the annexed notification to the surveyor general of Oregon continu- 
ously from the 3rd day of April, 1852, to the 26th day of October, 
1853. 
And he further says that he was intermarried with Lydia A. 
Bickey, his first wife, until Dec. 24th, 1852, and that he was 
23 legally married to — on the 28th of August, 1828, in Rut- 
land county, Vermont, and that he is intermarried with 
Catherine T. Brashears, his second wife, and that he was legally 
married to her on the 15th day of January, 1853, in Thurston 


county, in (now) Washington Terr’y. 
D. 8S. MAYNARD. 
Subscribed and sworn to before me this 26th day of October, 1853, 
in Seattle, K. C., W. T. 
HENRY L. YESLER, 


Clerk of the Probate Court. 
Exhibit B. 


24 No. 407. 
Proof of Commencement of Residence and Cultivation on Land not yet 
Surveyed. 


L. M. Collins, of King county, in the Territory of Washington, 
being first duly sworn, says that he is in no way interested in the 
tract of land claimed as a donation by D.S. Maynard and particu- 
larly described in the annexed notification to the surveyor general 
of Oregon; that he is personally acquainted with said D.S. May- 
nard, and knows that he has personally resided upon and cultivated 
said tract of land continuously from the 3rd day of April, 1852, to 
the 26th day of October, 1853. 

LUTHER M. COLLINS. 


Subscribed and sworn to before me this 26th day of October, 1853, 
in Seattle, K. C., W. T. 
HENRY L. YESLER, 


Clerk of the Probate Court. 
Exhibit C. 


25 No. 407. 


Jacob Maples, of King county, in the Territory of Washington, 
being first duly sworn, says that he is in no way interested in the 
tract of land «laimed as a donation right by D. 8S. Maynard and par- 
ticularly described in the annexed notification to the surveyor 
general of Oregon; that he is personally acquainted with said D. S. 
Maynard, and knows that he has personally resided upon and culti- 
vated said tract of land continuously from the 3rd day of April, 
1852, to the 26th day of October, 1853. 

JACOB MAPEL. 
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Subscribed and sworn to before me this 26th day of October, 1855, 


in Seattle, kK. C., W. T. | 
HENRY L. YESLER, 
Clerk of the Probate Court. 
Exhibit D. 
6 No. 407. 


Affidavit of Witness for a Settler Claiming Unsurveyed Lands as a 
Married Man. 


, of King county, in the Territory of Washington, being 
first duly sworn, says that he is personally acquainted with D. 5S. 
Maynard, the person who claims a donation right to the tract of 
land described in the annexed notification to the surveyor general 
of Oregon, and Catherine T. Maynard, his wife; that he has known 
them to live together as man and wife from the 20th day of January, 
1855, to the 26th day of October, 18535, and that they are and were 
reputed by their neighbors as such during said period. 

And, further, that he was known & reputed as being a married 
man with his first wife up to the 24 of December, 1852. 


LUTHER M. COLLINS, 


Subscribed and sworn to before me this 26th day of October, 1855, 
in Seattle, K. C., W. T. 
HENRY L. YESTER, 
Clerk of the Probate Court. 
Exhibit C. 


[Endorsed :] Washington Territory. Notification of settlers on 
unsurveyed lands. No. 444. Dated ,185-. Filed 7th Novem- 
ber, 1853. 


27 Donation. 
Certificate No. 440. Notification No. 407. 


Whereas, in conformity with provisions of the 7th section of the 
act of Congress, approved September 27, 1850, entitled “ An act to 
create the office of surveyor general of the public lands in Oregon 
and to provide for the survey and to make donations to settlers of 
the public lands,” and the amendment thereto, D.S. Maynard and 
Lydia A. Maynard, wife of the said D. S. Maynard, of the county of 
King, in the Washington of Territory, claiming a donation right, in 
virtue of the act aforesaid, toa certain tract of public lands known and 
designated in the surveys and plats of the United States as the claim 
No. 45, being part of sections four, five, six, eight, and nine, in town- 
ship No. twenty-four north, of range No. four east, beginning at a 
point on the section line between sections eight and nine, distance 
of 15 chains and 45 links south of the southwest corner of section 
four; thence east 28 chains and 25 links; thence north 80 chains; 
thence west 116.92 chains; thence south 15.65 chains; thence east 


lip 
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9.06 chains; thence east 11.50 chains; thence S. 22° east 
28 5.00 chains; thence 8. 553° E. 21.70 chains; thence S, 

413° E. 11 chains; thence S. 18}° east 5.00 chains; thence 
south 8.25 chains; thence S. 17}° E. 5.23 chains; thence S. 15}° 
E. 5.00 chains; thence 8. 22° E. 9.50 chains; thence south 6.61 
chains to the place of beginning, containing six hundred forty-five 
yep acres, having proven to the satisfaction of the register and re- 
ceiver of Olympia, W. T., the fact that such settlement was com- 
menced on the 3rd April, 1852, to 30th April, 1856, four years prior 
to the date hereof; and having, in pursuance of the requirements of 
the 7th section of the act aforesaid, established by two disinterested 
witnesses the fact of continued residence and cultivation by the said 
act : 

Now, therefore, be it known that we, J. P. Clark and Robert R. 
Stuart, register and receiver of public lands in said Territory, do 
hereby, and pursuant to the 7th section of the act aforesaid, certif 
to the Commissioner of the General Land Office the facts aforesaid, 
accompanied by the evidence thereof, in order that a patent may be 
issued to said claimant-, D. 5. Maynard — Lydia A. Maynard, for 
the tract of land described, as required by the 7th section of the act 
aforesaid—west half of said claim is assigned to the husband, D. S. 

Maynard, and the east half is assigned to the wife, Lydia A. 
29 Maynard—Provided, That the said Commissioner shall find 
no valid objection thereto. 

Given under our hands, at the land office at Olympia, W. T., this 
9th day of April, 1872. 

J. P. CLARK, Register. 
ROBERT G. STUART, Receiver. 
Exhibit E. 


[Written across face in red ink :] Canceled. See decision of Gen. 
Land Office Aug. 12, 1872, as affirmed by tle Secretary of the In- 
terior March Ist, 1875. 


30) D. W. DS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasnincton, D. C., December 12, 1881. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy, dated March 1, 1873, is a true 
and literal exemplification of the original decision of C. Delano, 
Secretary of the Interior, in the matter of the contested donation 
claim of D.S. Maynard and wife, as it appears on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[Seal U. S. Gen’l Land Office. ] 
N. C. McFARLAND, 
Commissioner of General Land Office. 
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ol DEPARTMENT OF THE INTERIOR, 
Wasrincton, D. C., March 1st, 1873. 

Sik: I have carefully examined the contested donation claim of 
David S. Maynard and wife, certificate No. 440,0n appeal from your 
decision of the 12th of August last. I find the facts to be as follows: 
On the 26th of October, 1855, the said Maynard made his notifica- 
tion No. 407, as a married man, for a donation claim containing 
640 acres in Oregon under the act of Sept. 27th, 1850, as amended 
by the act of February 14, 1855. He was married to Lydia A. May- 
nard in 1828 in the State of Vermont. He subsequently removed 
with his wife to the State of Ohio and went thence to the Territory 
of Oregon, leaving his wife in Ohio. September 16, 1850, he took 
up his residence in Oregon, and April 3rd, 1852, settled upon and 
commenced cultivation of the tract in controversy. December 24th, 
1852, he was divorced by an act of the Territorial Legislature of 
Oregon. January 15, 1853, he intermarried with Catherine T. May- 
nard, his present wife, who lived with him on the premises until 

after the expiration of the four years of settlement and culti- 
o2 vation. It is satisfactorily shown that Maynard has fully 

complied with all the requirements of the law relating to set- 
tlement and cultivation. The register and receiver, April 8th, 1872, 
issued a donation certificate which gave the west half uf the tract to 
David 5. Maynard and the east half to his wife, Lydia. 

You awarded the west half to David and refused to award the 
east half to either the first or second wife. 

[am of opinion that your decision should be aftirmed. 

Lydia A. Maynard was never on the land. She can only claim 
by virtue of being the wife of David, and she can claim no greater 
rights than he possessed at the time of the divorce. The divorce, 
says Bishop, “snaps the vinculum of the marriage; whatever hangs 
upon it falls. Thus, if the man dies the woman will not be his 
widow nor entitled as such to dower and a portion of his personal 
property. Ife will not on her death be authorized to hold her lands 
as tenant by the courtesy, but, on the contrary, his interest and 

that of his grantees and representatives in them and in her 
oo choses in action ceases immediately.” Bishop, M. & D., 693; 

Leavins vs. Sleator, 2 Green (la.), 604; Starr vs. Pease, 8 Conn., 
o41; Townsend vs. Griffin, 4 Harring Del., 440. 

If, therefore, the estate of David had not vested at the time of the 
divorce it is clear that the wife has no title now. I think the estate 
had not then vested. The interest of the husband was inchoate 
and depended upon his future compliance with the conditions pre- 
scribed by the statute. If he should fully comply title would vest ; 
otherwise it would not. The conditions were conditions precedent 
and had not then been complied with. It is argued that the act of 
Sept. 27, 1850, made a present grant, and therefore the fee was in 
the husband, subject to be defeated by his non-compliance with the 
condition subsequent of four years cultivation. At the date of the 
act Maynard was not in possession. He did not make his settlement 
until more than five months after the passage of the act He had 
not even initiated a right. The condition-.of cultivation is not, in 
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my opinion, a subsequent but a precedent one, and not having been 
complied with at the time of the divorce the interest of Lydia in 

the premises was terminated by the dissolution of her mar- 
o4 riage contract with David. Catherine, the second wife, is not 

entitled, because she was not the wife of the applicant on the 
Ist day of December, 1850, or within one year from that date. The 
act was evidently intended to limit the additional three hundred 
and twenty acres to cases where the person was married at the date 
of the act or should become married before the 1st of December, 
1851. It says: “And if a married man, or if he shall become mar- 
ried within one year from the first day of December, eighteen hun- 
dred and fifty, the quantity of one section or six hundred and forty 
acres, one-half to himself and the other half to his wife, to be held 
by her in her own right.” 

I affirm your decision and herewith return the anf 
Very respectfully, C. DELANO, Secretary. 


Hon. Th. Drummond, Com’r G. L. Office. 
Exhibit F. 


And upon the back of said amended complaint are en- 
30 dorsed the words, letters, and figures following, to wit: 

No. 2809. Henry C. Maynard e¢ al. vs. W.C. Hill et al. 
Amended complaint. Filed March 8th, 1883. James Seavey, clerk, 
by James P. Ludlow, deputy clerk. C. H. Hanford. 


36 In the District Court of the Third Judicial District of the 
Territory of Washington, Holding Terms at Seattle for the 
Counties of King and Kitsap. 


Henry C. MAYNARD, FrRANcEs J. PATTERSON, and Her 
Husband, Martin Patterson, Plaintiffs, 
vs. -No. 2809. 
W. C. Hits, J. Vaxce Lewis, and Joux N. Fraaa, | 
Defendants. 


Come now the above-named defendants, by their attorney, P. P. 
Carroll, and demur to the amended complaint of the above-named 
plaintiffs ; and defendants, by protestation, not confessing or ack now!l- 
edging all or any of the matters and things in said bill of complaint 
to be true, for cause of demurrer alleges— 

1. That the court has no jurisdiction of the person of defendants. 

2. That the complaint does not state facts sufficient to constitute 
a cause of action. 

Wherefore defendants pray whether they shall be com- 
o7 pelled to make any answer to said bill of complaint, and de- 
fendants pray to be hence dismissed with their costs and 
disbursements made in this behalf. 
P. P. CARROLL, 


Alt’y for Def'ts. 
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And upon the back of said demurrer to complaint are endorsed 
the words, letters, and figures following, to wit: 


2809. In the district court at Seattle. Henry C. Maynard e¢ al. 
vs. W. C. Hill ec al. Demurrer to complaint. Filed March 30, 1883. 


James Seavey, clerk, by James P. Ludlow, deputy clerk. P. P. 
Carroll, att’y for def'ts. 
JF Demurrer to Amended Complaint. 


TERRITORY OF WASHINGTON, 
Third Judicial District, County of King: 


In the District Court, Holding Terms at Seattle. In Equity. 


Henry C. Maynarp, Frances J. PAtterson, and Mar- 
’ 


tin Parrerson, Her Husband, Plaintiffs, 
vs. r No. 2809. 
W. C. Hirt, J. Vance Lewis, and Joun H. sees 
Defendants. 


Civil action to recover real estate. 


Now comes the defendants, William C. Hill, impleaded as W. C. 
Hill, and J. Vance Lewis, in propriz personx,and demur to plaintiffs’ 
amended complaint on file herein on the ground that the said 
amended complaint does not state facts sufficient to constitute a 


cause of action. 
WILLIAM C. HILL, P. P. 
J. VANCE LEWIS, P. LP. 
JAMES K. REDINGTON, 
Of Counsel for Defendants. 


District or CoLumbBiA, County of Washington : 


I, William C. Hill, being first duly sworn, deposes and say that 

I am the defendant in the above-entitled cause, impleaded as 

39 W. C. Hill; that the signature to the foregoing demurrer is 

my genuine signature; that the signature of J. Vance Lewis, 

also signed thereto, is the genuine signature of the defendant so im- 

leaded, and that said demurrer is not filed for the purpose of delay, 
but is well founded in law, as we are advised by counsel. 

W. C. HILL. 


Subscribed and sworn to before me this 26th day of March, 1883. 
R. J. MEIGS, 
Clerk Supreme Court of the District of Columbia. 
By R. J. MEIGS, 
Ass’t Clerk. 


And upon the back of said demurrer to amended complaint are 
endorsed the words, letters, and figures following, to wit: Territory 
of Washington, 5d judicial district, county of King. No. 2809. In 
dist. court, holding terms at Seattle. Henry C. Maynard et al. vs. 
William C. Hill etal. Inequity. No.2809. Civil action to recover 
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real estate. Demurrer of defendants to amended bill on complaint 
Filed April 12th, 1883. James Seavey, clerk, by James P. Ludlow, 
deputy clerk. 


40 Journal Entry. Journal G, Page 281. 


Henry C. Maynarp et al. 


v's. 2809. 
W.C. Hiretal. 


Apri 197n, 1883. 


This cause, by consent of counsel, coming on to be heard this day 
on the demurrer to the complaint, and the court after hearing P. P. 
Carroll, attorney for defendants, and C. H. Hanford, attorney for 
plaintiffs, and being fully advised of the law in the premises, it is 
further considered, ordered, adjudged, and decreed that there be 
judgment on said demurrer in favor of said defendants and against 
said plaintiffs, and that defendants do have and recover of plaintiffs 
their costs herein, and that execution issue therefor. 


41 TERRITORY OF WASHINGTON, |... 
County of King, 


In the District Court for the Third District, at the April Term 
thereof, A. D. 1883. 


Henry C. Maynarp et al. 
vs. No. 2809. 
W.C. Hite et al. 


By leave of the court first had and obtained I hereby appear in 
above-entitled cause as attorney for defendants. 
April 24, 1883. 
FELIX BRANNIGAN. 
Att’y for W. C. Till et al. 


Power of Attorney. 


Know all men by these presents that I, William C. Hill, of Wash- 
ton city, in the Dist. of Columbia, have made, constituted, and 
appointed, and by these presents do make, constitute, and —— 
Felix Brannigan my true and lawful attorney, irrevocable, for me 
and in my name, place, and stead, hereby annulling and revoking 
all former powers of attorney or authorizations whatever in the 
premises, to appear for me in the case of Henry C. Maynard et al. 

vs. W. C. Hill et al, equity No. 2809, civil action to recover 
42 real estate, now pending in the district court for 3rd judicial 

district, holding terms at Seattle, in the county of King, in 
the Territory of Washington, and take general charge thereof in 
said court and all appellate courts of said Territory, giving and 
granting to my said attorney full power and authority to do and 
perform all and every act and thing whatsoever requisite and neces- 
sary to be done in and about the premises as fully to all intents and 
purposes as I might or could do if personally present at the doing 
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thereof, with full power of substitution and revocation, hereby satis- 
fying and confirming all that my said attorney or his substitute 
may or shall lawfully do or cause to be done by virtue hereof. 

In witness whereof I hereunto set my hand and seal this 28th 
day of March, eighteen hundred and eighty-three 

W. ©. HILL. [sear] 
JAMES K. REDINGTON., 
GEO. F. GRAHAM. 


District or CoLuMBIA, a 
County of Washington, f°” 


Be it known that on this 28th day of March, in the vear 
AS eighteen hundred and 838, before me, the undersigned, a 
notary »vublic in and for said county and District, personally 
appeared William C. Ifill, to me well known to be the identical 
person who executed the foregoing letter of attorney, and, the same 
having been first fully read over to him and the contents thereof 
duly explained, acknowledged the same to be his act and deed. 
In testimony whereof I have hereunto set my hand and affixed 
my seal of office the day and year last above written. 
[ NOTARIAL SEAL. | GEO. F. GRAHAM, 
fotary Public. 


If not acknowledged before an officer having an official seal his 
oflicial character must be attested by the certificate of the clerk of a 
court of record of the proper county, under his seal of office, which 
certificate must be so attached as that the imprint of the seal may 
appear on this paper. No revenue stamp required. 


And upon the back of said power of attorney are endorsed the 
words, letters, and figures following, to wit: 

Power of attorney. Wm. C. Iill to Felix Brannigan. Filed April 
24th, 1883. James Seavey, clerk, by James P. Ludlow, deputy clerk. 


44 Notice of Appeal. 


TERRITORY OF WASHINGTON, a 
Third Judicial District, County of Ning. f°" 


In the District Court, Holding Terms at Seattle. 


ITenry C. Maynanpb, Frances J. Patterson, and Her 
Husband, Martin C. Parrerson, Plaintiffs, 


vs. > No. 2809. 


W. C. Hinn, J. Vance Lewis, and Joun H. Fraaa, 
Defendants. 


To W. C. Till, J. Vanee Lewis, and John H. Flagg, defendants: 
Please take notice that the plaintiffs in the above-entitled action 
do hereby take an appeal to the supreme court of the Territory of 
«Washington from the final judgment rendered in the above-entitled 
district court in said action, the same being a judgment in favor of 
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the defendants and against the plaintiffs in said action, upon the 

demurrer of said defendants to the plaintiffs amended complaint, 

and that said defendants do have and recover of and from said 

plaintiffs their cost in said action; which judgment was rendered 

by said district court on the 19th day of April, 1883, and is entered 
of record on page 281 of Journal G of the records of said 

45 district court, and that said appeal will be prosecuted at the 
next regular term of said supreme court. 

The following is a particular description of every decision of every 
ruling, order, and decree by which the appellants claim to have 
been aggrieved, and which they rely upon as ground for the reversal 
of said judgment, viz: 

1. The decision and ruling of said district court, on the 19th day 
of April, 1883, sustaining the demurrer to said plaintiffs’ complaint 
in said action, and the failure of the court to overrule said demurrer. 

2. The judgment of said district court in favor of the defendants 
upon said demurrer, to wit, the final judgment in said action 
hereinbefore referred to, and the failure of the court to grant plain- 
tiffs the relief prayed for in their said amended complaint. 

The clerk of said district court will forthwith make and transmit 
to the clerk of said supreme court a perfect transcript of the record 
in said action, containing the following records and papers, to wit : 

Ist. The amended complaint in said action, with baw of the ex- 
hibits annexed thereto. 

2d. Each of the several demurrers filed by the defendants in said 

action. 
46 3d. The notice of appearance filed by Felix Brannigan, at- 
torney for the defendants. 

4th. The power of attorney filed by said attorney for the defend- 
ants. 

Sth. The judgment of the court in said cause, entered on page 281 
of Journal G, 

6th. This notice of appeal, with proof of service thereof and all 
endorsements thereon. 

C. H. HANFORD, 
Attorney for Plaintiffs. 
TERRITORY OF WASHINGTON, |... 
County of Thurston, "haat 


I, William Billings, sheriff of Thurston county, Washington Terri- 
tory, do hereby certify that I personally served the foregoing notice 
of appeal upon P. P. Carrol, attorney for the defendants in the action 
named in said notice, at Olympia, in said Thurston county, on the 
20th day of September, 1883, by then and there delivering a true 
copy of said notice, certified to be such by the clerk of the district 
court, holding terms at Seattle, to said Carroll personally. 

WILLIAM BILLINGS, 
Sheriff of Thurston Co.,W. T’y. 
By R. P. SHOECRAFT, Deputy. 
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47 Received, at Seattle, in King county, Washington Territory, 
this 19th day of September, 1883, a true copy of the foregoing 
notice of appeal, and all further service of said notice hereby waived. 
FELIX BRANNIGAN, 
Attorneys for Defendants. 


And upon the back of said notice of appeal are endorsed the words, 
letters, and figures following, to wit: 

No. 2809. In the district court, third judicial district, holding 
terms at Seattle. Henry C. Maynard ef al., plaintiffs, vs. W.C. Hill 
et al., defendants. Notice of appeal. Filed September 17, 1883. 
James Seavey, clerk. ©. IL. Hanford, attorney for plaintiffs. Court 
seal. 


48 Cost of Dill. 
Di. Cr. 

Peas ciesa ef Gesteset cewtt..... nnicainccncwnnnennens 1095 10 95 
Sheriff district court, J. McGraw. .-.. ee 70 
Seattle Weekly Chronicle .--- ----.-- chisel hititeis 16 00) 16 00 
Clerk’s costs on appeal._---..------ nti, 340 3 40 

” . peenereet Ge TA esi wtnicoipabininn 15 80) 15 80 

Paid by pIff-: 
TT a eo = 
Seattle Weekly Chron’c’e .........---....--- 16 00 
CR ORONO cdnc cc cnr emnmeamebes 3 40 
I RIG cccciee: wisest: eectennistninshieincniainadiianians 15 80 
46 8 46 15 

49 Territory or WASHINGTON, 


Third Judicial District, County of Ning: 

I, James Seavey, clerk of the district court of the third judicial 
district of Washington ‘Territory, holding terms at Seattle, King 
county, for the counties of King and Kitsap, do hereby certify that 
the foregoing is a full, true, and correct transcript of so much of the 
record in the above-entitled cause as Lam by statute required on 
appeal to transmit to the supreme court. 

In testimony whereof I have hereunto set my hand and the seal 
of said district court this 16th day of May, A. D. 1884. 

[Seal of U.S. District Court, 3d Judicial Dist. ] 
JAMES SEAVEY, Clerk, 
By JAMES P. LUDLOW, 
Deputy Clerk. 
5O TERRITORY OF WASHINGTON, 
Third Judicial District, County of Ning: 

I, James Seavey, clerk of the district court of the third judicial 
district of Washington Territorv, holding terms at Seattle, King 
county, for the counties of King and Kitsap, do hereby certify that 
the notice of appeal, of which a perfect exemplification appears on 
pages 49, 50, 51, 52 of this transcript, was filed in the office of the 
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clerk of this court, and with the papers in said cause No, 2809, by 
James Seavey, clerk of this court, in person on the 17th day of Sep- 
tember, A. D. 1883, and that the endorsement of filing upon said 
notice of appeal is authenticated by the genuine signature of seid 
James Seavey, clerk as aforesaid, and the seal of this court. 

In testimony whereof I have hereunto set my hand and the seal 
of said district court this 16 day of May, A. D. 1854. 

[Seal of the U.S. District Court, 3d Jud’ Dist. ] 
JAMES SEAVEY, Clerk, 
By JAMES P. LUDLOW, Deputy, 


51 Affidavit. 


Territory OF WASHINGTON, |. 
County of Ning, ee 


In the Supreme Court of Washington Territory. July Term, 1884. 


Henry C. Maynarp, Frances J. Patrrerson and Her Hasband, 
Martin Parrerson, Appellants, 
vs. 
W. C. Hitr, J. Vance Lewis, and Jos IT. FLAGG, Appellees. 


C. H. Hanford, being first duly sworn, deposes and says that he is 
attorney for the appellants in the above-entitled cause; that he is 
personally well acquainted with the land deseribed in the plaintiffs’ 
complaint, which land is the subject of controversy in this action, 
and knows the value thereof; that the value of said land is at least 
ten thousand dollars, and at the time of the commencement of this 
action said land was and is now of greater value than five thousand 


dollars. 
C. H. HANFORD. 


Subscribed and sworn to before me this 20th day of September, 
A. D. 1884. 
[ NOTARIAL SEAL. ] A. E. HANFORD, 
Notary Public. 
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Opinion. 
In the Supreme Court of the Territory of Washington. 


Henry C. MAYNARD ef al. ) 
( # 374. 


vs. 
W.C. Hitt et al. 


The court below sustained a demurrer to the complaint filed in 
this action and rendered judgment in “favor of defendants, from 
which judgment plaintiffs appealed and have brought the case here 
for review. 

Upon the facts stated in the complaint plaintiffs were entitled to 
recover the lands in controversy, unless the special act of the Legis- 
lature of the Territory of Oregan, declaring the bonds of matrimony 


between David S. Maynard and Lydia A. Maynard to be dissolved, 
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has had the effect to deprive her of the benefits she would otherwise 
have been entitled to under the donation law of the United States. 
The case, therefore, involves two questions, viz: 
First. Was said act of the Legislature valid for any purpose? 
and, 
53 Second. If void, did it affect the rights of the divorced wife 
under said donation law ? 

The first enquiry, then, is as to the power of said Legislature to 
pass a special act of divorce, for this power being cancelled the fact 
that it did pass such an act will raise a conclusive presumption that 
it was rightfully passed and that just cause theretor was shown to 
the satisfaction of the said Legislature, and therefore the allegation 
of the complaint that no such cause in fact existed is simply a con- 
clusion of law inconsistent with the facts stated in the complaint 
and cannot avail plaintiffs. 

Had such Legislature the power to pass such special act ? 

[f it had the power to dissolve the bonds of matrimony at all it 
could do so by special act, as from the nature of the legislation it 
must be special and not general. 

The said Legisiature is given full power (subject to certain restric- 
tions not pertinent to this discussion) to legislate upon all rightful 
subjects not inconsistent with the Constitution and laws of the 
United States. 

We will first enquire as to whether such a law was upon a right- 
ful subject of legislation and then as to its being contrary to any 

provision of the Constitution or laws of the United States. 
ok The word rightful, as used in the organie act of said Ter- 

ritory, is, in our opinion, substantially equivalent to the word 
lawful, and Congress, by its use, intended only to prohibit legisla- 
tion that was wrongful in a legal sense and not necessarily all that 
might be offensive to the highest standard of moral ethies. 

At the time said act was passed was it lawful for legislative bodies 
not restricted by any constitutional provisions to pass acts of divorcee, 
and were such acts legal and of effect ? 

That must be considered as legal and binding which is recognized 
and enforced by the courts; and if this be so, then in 1852, when 
this act was passed, such acts examined in the light of all the adju- 
dications upon that subject must be held to be legal and within the 
legislative power, and this, too, despite the fact that the powers of 
government, under which such acts had been passed and said adju- 
dications had, had been by the sovereign power distributed into the 
legislative, executive, and judicial branches. 

This proposition is so fully established by the text writers upon 
the subject and the cases by them cited that a simple reference to 
some of them will suftice to show it, though it is clear from what 
is said by most of them that upon moral grounds they regretted 
that such had been and was the cause of decision upon the sub- 

ject. 
DO See Ist Bishop on Marriage & Div., p. 664. 
Cooley Const. Lim., 4th Ed., p. 132. 
2nd Kent’s Com., 98 & 105. 
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Beside, the existence of this power as a part of the legislative 
branch of government has been so well understood that nearly all 
of the State constitutions have, by express provisions, restrained 
their Legislatures from exercising this power; and, while this fact 
may tend to show that the exercise of it was not approved by the 
moral sentiment of such States, we think that it likewise tends 
clearly to show that in the absence of such restrictions its exercise 
would be lawful and sustained by the courts. 

The passage of the act in question was then a rightful subject of 
legislation. 

If this act was inconsistent with the Constitution or laws of the 
United States it is because the marriage relation is a contract such 
as the said Constitution and laws intended to protect from impair- 
ment. 

And it has been so often decided that such relation is a status 
rather than a contract, and that the vested rights therein, if any, 
must yield to the public interest in the regulation and control of 

such status, and the opinions therein rendered have been so 
56 numerous and able, that we content ourselves with a reference 
toa few of such decisions, from which it will appear that 
the marriage relation is not a contract within the meaning of the 
constitutional restrictions above referred to. 
See Butler vs. Penn’a, 10 How., 302 & 416. 
Adams vs. Palmer, 51 Maine, 450. 
1 Bishop on Marriage & Div., p. 2, 19, 667, & 669. 
Cooley Const. Lim., 154. 
Brigham vs. Miller, 17 Ohio, 445. 

Beside, we think that the fact that Congress nullified certain acts 
of this nature and did not, when its attention was called to the sub- 
ject, change the general law as to the power of territorial Legisla- 
tures in the premises tends strongly to show that, in its opinion, 
such acts were lawful and of full effect, unless set aside by it under 
its power of supervision over all of the laws of the Territories. 

But it is said that the wife was never domiciled in the said Terri- 
tory of Oregon, and consequently said act can have no effect upon 
her or her rights, but with this claim we cannot agree, for if we 
admit that under the facts pleaded she was domiciled in the State 

of Ohio, still, asthe husband was a resident of said Territory, 
57 the Legislature could regulate his status therein, and having 

released him from the bonds of his marriage he was, at least 
while in said Territory, absolved from all its duties and deprived of 
all its rights, and from the time he was thus released he occupied 
the status of a single and not that of a married man, and _ the wife 
could not come here and assert any right as such wife thereafter. 

Did the wife, at the time said act was passed, have such a vested 
right in her half of said donation claim as would continue to her, 
notwithstanding its passage ? 

We think not, as it is now the settled law that no title passes 
to such donation claimants until the setthkement and culivation re- 
quired by law has been fully completed. 

See Hall vs. Russell, 101 United States, 503. 
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Her rights therefore were simply contingent, liable to be defeated 
by the acts of the husband, and in no sense so vested as to be pro- 
tected from legislative interference. 

Beside, the facts pleaded show that as to her half of said claim 
there never was any compliance with the requirements of said dona- 

tion Jaw, as after said divorce the status of her former hus- 


58 band was that of a single and not a married man. His resi- 
dence and cultivation could only serve to complete title to his 


half of said claim, and as there was no other settlement or cultiva- 
tion it follows that her half has never been earned, but remained 
the property of the United States and was properly disposed of as 
such. 
lor a more claborate discussion of the questions involved in this 
case we refer to and approve the opinion of this court by its chief 
justice in the case of Maynard vs. Valentine, 2nd Wash. T’y, page 3. 
Let a decree be entered here, as in the court below, dismissing the 
complaint and for costs in favor of the defendants. 
JOHN P. HOYT, 
Associate Justice. 
[ coneur. 
GEORGE TURNER, 
. Associate Justice. 


[t does not appear, except inferentially, that I dissented from the 
decision in the case of Maynard vs. Valentine, First Wash. Territory 
Reports, page 3, but I did dissent therefrom, and I dissent from the 
majority opinion in this case. 

Ss. C. WINGARD, 
Associate Justice, &c. 


59 Transcript from Journal of Supreme Court of Washington Terri- 
tory of September 12th, 1884, Being the July Term of said Court 
for 1SS4. 


Vol. 2, page 415. 


IIuenry C. Maynarp et al., Appellants, 
vs. 


W. C. Hitt et al., Appellees. 


This cause coming on to be heard upon the transcript of the 
record of the district court of the 13th judicial district of Washing- 
ton Territory, holding terms at Seattle, is argued by C. H. Hanford, 
Ksq., of counsel for appellants, and by O. Jacobs, of counsel for ap- 
pellees; and, the said argument being concluded, the court takes 
the matter under advisement. 


€ Re Rattnnn ° 
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60 Judgment. 
Vol. 2, p. 482. 


Transcript of judgment rendered by the —— court of Washing- 
ton Territory on the 22nd day of September, A. D. 1884, being the 
July term of said court for 1884. 


Henry C. Maynarp, Francis J. PATTERSON and Her Hus- ) 
band, Martin Patrerson, Appellants, Plaintiff- in 
Error - 

: - £374. 


v. 
W. C. Hitt, J. Vance Lewis, and Jonn H. Friaae, Ap- 
pellees, Defendant- in Error. 


This cause having been heretofore submitted to the court upon 
the transcript of the record of the district — of the third judicial 
district of Washington Territory, holding terms at Seattle, and 
upon the argument of counsel, and the court having fully consid- 
ered the same, and being fully advised in the premises, and having 
filed its opinion in writing, deciding that said appellants’ complaint 

does not state facts sufficient to constitute a cause of action 
61 and that no grounds for relief in equity appear and that said 

appellees’ demurrer to the complaint should be sustained be- 
cause of the insufficiency of said complaint: 


It is now, on this 22nd day of September, 1884, on motion of 
Orange Jacobs, Esq., of counsel for the appellees, considered, ad- 
judged, and decreed by the court that said appellants’ complaint 
herein be, and the same is hereby, dismissed, and that W. C. Hill, 
J. Vance Lewis, and John H. Flagg, appellees and defendants herein, 
do have and recover of and from Henry C. Maynard, Frances J. 
Patterson, and her husband, Martin Patterson, the appellants and 
plaintiff- herein, the costs and disbursements in this appeal, taxed 
and allowed at $43.80 dollars, and that execution issue therefor. 

And now, afterwards, on the same day, the said appellants, by 
their attorney, C. H. Hanford, Esq., and in open court give notice 
that they appeal to the honorable Supreme Court of the United 
States from the decision and final decree given by this court and 
now entered herein; and it is now ordered by the court that said 
notice of appeal be entered of record herein, which is now done. 

And now, afterwards, on this 22 September, 1884, the court hav- 
ing heard and considered the petition of the appellants herein for 

the allowance by this court of their appeal from the final 
62 decree of this court in this cause to the Supreme Court of the 

United States, and it appearing to the court that the subject- 
matter of the controversy herein is a tract of land of the value of 
ten thousand dollars; that said appellants have duly taken an ap- 
peal from the final decree of this court in this court to the Supreme 
Court of the United States, and that said appeal should be allowed : 

It is therefore ordered by the court that said petition be, and the 
same is hereby, granted, and ihat said appeal to the Supreme Court 
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of the United States be, and the same is hereby, allowed, and that 
this cause be certified up to the Supreme Court of the United States, 


63 Appeal Bond. 
In the Supreme Court of Washington Territory. July Term, 1854. 


Henry C. Maynarp, Frances J. Patrrersonx, and Her Husband, 
Martin Parrerson, Appellants. 
vs. 
W. C. Hin, J. Vance Lewis, and Joun W. Fraga, Appellees. 


Know all men by these presents that we, Henry C. Maynard, 
Frances J. Patterson, and Martin Patterson, as principals, and John 
Leary and Frank Hanford, as sureties, are held and firmly bound 
unto W. C. Hill, J. Vance Lewis, and John H. Flagg in the sum of 
one thousand dollars, lawful money of the United States ; for the pay- 
ment of which, well and truly to be made, we, jointly and severaily, 
bind ourselves and each of our heirs, executors, and administrators 
firmly by these presents. 

Sealed with our seals and dated the 22d day of September, A. D. 
1884. 

The condition of this obligation is such that whereas the above- 

bounden Henry C. Maynard, Frances J. Patterson,and Martin 
64 Patterson have taken an appeal to the Supreme Court of the 

United States from the final judgment and decree in the above- 
entitled cause, rendered by the supreme court of the Territory of 
Washington on the 22nd day of September, A. D. 1884: 

Now, therefore, if the said appellants shall prosecute their said 
appeal and if they fail to make their plea good shall answer and 
pay all costs made in such cause, these presents shall be void; other- 
wise of full force and effect. 

HENRY C. MAYNARD, [SEAL. ] 
By ©. H. WANFORD, His Atty-in-Fact. 

FRANCES J. PATTERSON, [seat] 
By C. IL HANFORD, Her Att’y-in- Facet. 


MARTIN PATTERSON, [SEAL. ] 
By C. TH. HANFORD, Ilis Att'y-in-Faet. 

JOHN LEARY. [SEAL. 

FRANK HANFORD. ey, 


TERRITORY OF WASHINGTON, | 


: i 4 8S . 
County of Ning, j 


John Leary and Frank Hanford, whose names are subscribed to 
the above bond as sureties thereto, being first duly sworn, each for 
himself says that he is worth the sum of one thousand dollars over 
and above all debts and liabilities and exclusive of property exempt 
from execution, and that he is a resident of King county, Washing- 
ton Territory. 


JOHN LEARY. 
FRANK HANFORD. 


at at A ON A RS ROTI me : 
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65 Subscribed and sworn to before me the 22nd day of Sep- 
tember, A. D. 1884. 
A. E. HANFORD, 
Notary Public in and for Ning County, Washington Territory. 


And upon the back of said appeal bond are endorsed the words, 
letters, and figures following, to wit: 
“ Now, Sept. 24th, 1884, the within bond, having been presented 
to the court upon examination, is here now approved. 
“Ss. C. WINGARD, 
“Acting OY] ief Justice, ke.” 


66 Cost Hill. 
In the Supreme Court of W. T. July Term, 1884. 


Henry C. Maynarp ef al. 
» No. 374. 


Us. 
W. C. Hitr ed al. 


CR Ot FROG cer ntititnnonnn nce 1S SO 
PERG WORT nnn cn cesmencconns cn winivitinnn eben 
I tied Ged ears chee semen 
PO BO a cncietcvintnnscdcocnnnmeenliaeediel 10 00 
ARUERY TOG cccnnnasecescenencacensessitiniel 15 00 
eS na ccteceune unentevener omemnennneene eaten tae 25, 00 
LEN AS oer a aOR MRC fr a nea oe $68 SO 


" a ° 
TERRITORY OF WASHINGTON, | ns 
County of Thurston, te 


QO. Jacobs, being first duly sworn, says that he is of counsel for the 
def'd’t- in error in the above-entitled cause, and that the foregoing is 
a true exhibit of the costs and disbursements necessarily incurred 
and expended in said cause and court, and the same is true, as he 
verily believes. 

O. JACOBS. 


Subscribed and sworn to before me this 24 day of September, 1884. 
R. G. O'BRIEN, Clerk. 


[Endorsed :] No. 574. Insupreme court W. T. July term, 188-. 


Maynard et al. vs. Hill et al. Cost bill. Filed —, 188-. 
67 TERRITORY OF WASHINGTON, | 
County of Thurston, j 


In the Supreme Court of Washington Territory, Holding Terms 
at Olympia. 

I, R. G. O’Brien, hereby certify that I am clerk of the supreme 

court of the second judicial district of Washington Territory, the 

same being a court of record and having in common law jurisdiction 
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and a seal; and I further certify that the annexed writing isa true 
copy of the transcript of the record of the dist. court of the 3d judi- 
cial dist. holding terms at Seattle, in said cause filed and upon which 
the cause was tried, together with all proceedings in this supreme 
court, as the same now appears of record in my office at Olympia. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 8th day of December, A. D. 1884. 

[Seal Supreme Court Washington Territory. ] 


kh. G. O'BRIEN, Clerk. 


Endorsed on cover: Washington Territory supreme court. 
No. 194. Henry C. Maynard, Francis J. Patterson, and Martin Pat- 
terson, appellants,vs. W. C. Hill, J. Vance Lewis, and John H. Flagg. 
Filed 19th December, 1884. 
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Supreme Court of the Anites States. 


OCTOBER TERM, 1887. 


No. II 4. 


a 


HENRY ©. MAYNARD, FRANCES J. PATTERSON, 
AND MARTIN PATTERSON, Appe.iants, 
vs. 


WM. © HILL er atu. 


BRIEF OF COUNSEL FOR APPELLANTS. 


Henry BEARD, 
C. H. Hanrorp, 
Attorneys for Appellants. 


Judd & Detweiler. Printers. 
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Supreme Court of the Auites States... 


OCTOBER TERM, 1887. 


No. 194. 


HENRY C. MAYNARD, FRANCES J. PATTERSON, 
AND MARTIN PATTERSON, AppeLLants, 


v8. 


WM. C. HILL ert At. 


BRIEF OF COUNSEL FOR APPELLANTS. 


STATEMENT OF THE CASE. 


This cause was brought into this Court on appeal from a 
judgment of the supreme court of Washington Territory 
against the appellants and dismissing their bill. 

They filed their bill of complaint in the third judicial 
court of the county of King, in said Territory, March 3, 
1883, to compel the defendants to convey to complainants, 
as heirs of Lydia A. Maynard, the following-described lands 
situate in said county, viz: Lots 9 and 10, of section 4; lot 
13, of section 4; lot 14, of section 4; lots 6 and 7, of section 
5; and lots 8 and 9, of section 5, all in township 24 north, 
range 4 east, Willamette meridian; and for other relief. 
(Record, pp. 6,7, paragraphs 16, [7, and 19 of the bill.) 

Demurrers to said bill were filed March 30 and April 12, 
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1883, on the ground “that the said complaint does not state 
facts sufficient to constitute a cause of action.” (Record, pp. 
13, 14.) 

Judgment was entered on said demurrers in favor of de- 
fendants and against plaintiffs on the 19th of April, 1883 
(p. 15). 

Appeal was taken to the supreme court of the Territory 
May 16, 1884 (pp. 18,19), and the case was heard in said 
supreme court at the July term, A. D. 1884, viz.,on the 12th 
September, 1884 (p. 22), and on the 22d September, 1884, 
judgment was entered against plaintiffs and the bill ordered 
to be dismissed because of the insufficiency of said com- 
plaint (p. 23). 

On the same day complainants gave notice in open court 
of appeal to the Supreme Court of the United States, which 
was entered of record and allowed. (Record, pp. 25, 24.) 


(Affidavit had been filed September 20, 1884 (Record, p. 
19), showing that the value of the land in controversy is ten 
thousand dollars, and “at the time of the commencement 
of this action was and is now of greater value than five 
thousand dollars.” The value alleged in the bill of com- 
plaint is ten thousand dollars. (Record, p. 6, par. 16.) 


The appeal bond was approved September 24, 1884, by 
the acting Chief Justice. (Record, pp. 24, 25.) 

The opinion of the supreme court of Washington Terri- 
tory, filed in this case, is in the record (pp. 19 to 22, inclusive). 
One of the three justices who tried the case dissented there- 
from. 

From the bill and exhibits in the case it appears that 
David S. and Lydia A. Maynard intermarried in the year 
1828 in the State of Vermont, and have both died intestate, 
David S. in the year 1873 and Lydia A. in the year 1879. 
The plaintiffs, Henry C. Maynard and Frances Patterson, 
are the only issue of that marriage. (Record, p. 1, pars. 
1, 2.) 


— 
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In the year 1850 David S. and Lydia A. Maynard were 
living in the State of Ohio—their children, Henry C. and 
Frances J., being minors. In that year David S. left his 
family in Ohio and started overland for California, under a 
promise by him to his wife that he would either return to 
his family or send for them within two years, and in the 
meantime would send her means of support; but he never 
did any of these things. (Record, p. 2, par. 4). 

On the 16th September, 1850, he took up his residence in 
Oregon, in that part which is now Washington Territory. 
(Record, p. 2.) 

On the 3d April, 1852, said David S. Maynard. settled on 
and claimed a tract of land in Washington Territory of 640 
acres, which is particularly described in the record (p. 2, 
par. 6). 


We quote from the complaint the following statements. 
(pp. 3, 4, 5 and 6): 


“VIT. 


“That on the 22nd day of December, 1852, an act was 
passed by the Legislative Assembly of the Territory of Ore- 
gon; which act is in the words and figures following, to wit: 


“‘An act to provide for the dissolution of the bonds of mat- 
rimony heretofore existing between D.S. Maynard and 
Lydia A. Maynard, his wife. 


“* Section 1. Be it enacted by the Legislative Assembly of the 
Territory of Oregon, That the bonds of matrimony hereto- 
fore existing between D. S. Maynard and Lydia A. Maynard 
be, and the same are hereby, dissolved. 

“* Passed the house of representatives Dec. 22nd, 1852. 

“* B. F. HARDING, 
“* Sneaker of the House of Representatives. 


“* Passed the council Dec. 22d, 1852. 
“*M. P. Deapy, 
“¢ President Council.’ 
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“That no cause at any time existed for such divorce; no 
notice of any kind was given to said Lydia A. Maynard of 
any application by said David S. Maynard for a divorce or 
of the introduction or pendency of the bill for said act in 
the said Legislative Assembly of the Territory of Oregon, 
nor did said Lydia A. Maynard have any knowledge of the 
passage of said act until the month of July, 1853, and at 
the time of the passage of said act said Lydia A. Maynard 
was not within the limits or an inhabitant of Oregon, and 
she never became a resident of either the Territory or the 
State of Oregon, and she never in any manner acquiesced 
in or consented to said act, and the said Legislative Assembly 
had no authority to pass said act, and the same is and at all 
times has been absolutely void, and said David 8S. Maynard 
and Lydia A. Maynard never were lawfully divorced. 


“VITTI. 


“That on or about the 15th day of January, 1853, said 
David S. Maynard entered intoa pretended marriage with one 
Catharine T. Brashears, and thereafter lived and cohabited 
with her until the time of his death, but without issue. 


“TX. 


“That on the 7th day of November, 1853, said David S. 
Maynard filed with the surveyor general of Oregon his no- 
tification No. 407, under the said act of Congress of Septem- 
ber 27th, 1850, as amended by the act of Congress, approved 
the 14th day of February, 1853, and with said notification 
said David 8S. Maynard filed his own affidavit, alleging his 
residence in Oregon from the 16th of September, 1850, and 
residence on said land from the 3rd day of April, 1852, and 
that he was married to said Lydia A. Maynard until the 
24th day of December, 1852. * * * 


(At the same time he filed corroborating affidavits show- 
ing his said settlement and residence to 26 Oct., 1853, Record, 
p. 9.) 


6s » @ 


“That by virtue of an act of Congress, approved the 17th 
day of July, 1854, entitled ‘An act toamend an act approved 
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September twenty-seventh, eighteen hundred and fifty, to 
create the office of surveyor general of the public land in 
Oregon, &c., and also the act amendatory thereof, approved 
February fourteen, eighteen hundred and fifty-three,’ the 
oftices of register and receiver for Washington Territory 
were created, and such officers were duly appointed pursu- 
ant to said act and prior to the 30th day of April, 1856, and 
their offices were duly established at Olympia, in Washing- 
ton Territory ; and said register and receiver were, on said 
30th day of April, 1856, and at all times since said last- 
mentioned date, duly authorized to take the proofs required 
and to issue certificates as provided by section seven of said 
act of the twenty-seventh of September, 1850. 


“XI. 


“That on the 30th day of April, 1856, said David S. May- 
nard made proof before said register and receiver of his resi- 
dence upon and cultivation of his said claim, to wit, the 
tract of land described in paragraph VI of this amended 
complaint from the 3rd of April, 1852, to and including the 
3rd of April, 1856; and on the 14th of May, 1869, said reg- 
ister and receiver issued donation certificate No. 440 to said 
David S. Maynard and to said Catherine T. Maynard, as 
his wife, for said claim, and apportioned the west half of 
said claim to said David and the east half thereof to said 
Catherine; and on the 21st of July, 1873, the Commissoner 
of the General Land Office annulled said certificate as to 
said Catherine, on the ground that, as it then appeared and 
was supposed that said Lydia A. Maynard was dead, her 
heirs were, in the opinion of said Comunissioner, entitled to 
the wife’s half of said claim. 


“XITI. 


“That on the 8th of April, 1872, after a full hearing be- 
fore said register and receiver, at which said Lydia A. May- 
nard appeared in person, said register and receiver duly 
issued donation certificate No. 440 to said David S. Maynard 
for the west half and to said Lydia A. Maynard for the east 
half of said land hereinbefore described. 


XIII. 


“That an appeal was taken from the said decision of said 
register and receiver in awarding the east half of said land 
to said Lydia A. Maynard to the Com missioner of the General 
Land Office, and an appeal was also taken from the decision 
of said Commissioner to the Secretary of the Interior, and a 
final decision was rendered thereon by said Secretary on the 
Ist day of March, 1873; that in said final decision of said 
Secretary the facts are found to be and are stated as follows: 
‘On the 26th of October, 1853, the said Maynard made his 
notification No. 407 as a married man for a donation claim 
containing 640 acres in Oregon, under the act of September 
27th, 1850, as amended by the act of February 14, 1553. 

“He was married to Lydia A. Maynard in 1828, in the 
State of Vermont. He subsequently removed with his wife 
to the State of Ohio, and went thence to the Territory of 
Oregon, leaving his wife in Ohio. September 16, 1850, he 
took up his residence in Oregon, and April 3, 1832, settled 
upon and commenced cultivation of the tract in contro- 
versy. 

“* December 24, 1852, he was divorced by an act of the Ter- 
ritorial Legislature of Oregon. January 15, 1853, he inter- 
married with Catharine T. Maynard, his present wife, who 
lived with him on the premises until after the expiration of 
the four years of settlement and cultivation. 

“Tt is satisfactorily shown that Maynard has fully com- 
plied with all the requirements of the law relating to settle- 
ment and cultivation. The register and receiver, April 8, 
1872, issued a donation certificate, which gave the west half 
of the tract to David S. Maynard and the east half to his 
first wife, Lydia;’ and said Secretary, by said final decision, 
affirmed the said decision of said register and receiver in 
awarding the west half of said tract to said David S. May- 
nard, and a patent was thereupon duly issued to said David 
S. Maynard for said west half of said tract, but said Secre- 
tary, by his said final decision, erroneously reversed the said 
decision of said register and receiver as to said Lydia May- 
nard and as to the east half of said tract, and said Secretary 
and the Commissioner of the General Land Office thereafter 
erroneously caused the word ‘canceled’ to be written across 
the face of said donation certificate No. 407, and erroneously 
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refused to issue a patent to said Lydia A. Maynard for said 
east half of said tract, and erroneously attempted to restore 
said east half of said tract to the public domain; that duly 
certified transcripts of said donation certificate No. 407 and 
of said final decision of said Secretary are hereunto annexed 
and are marked Exhibits ‘E’ and ‘F,’ and the same are 
hereby referred to for greater certainty, and by such refer- 
ence the same are hereby made a part of this complaint. 


XIV. 


“That the said donation certificate No. 407 was lawfull 
issued to said David S. Mavnard and Lydia A. Maynard, 
and the action of said Secretary and of the Commissioner of 
the General Land Office in refusing to issue a patent to said 
Lydia A. Maynard for the east half of said tract and in caus- 
ing the word ‘cancelled’ to be written upon the face of said 
donation certificate was illegal and in contravention of the 
rights of said Lydia A. Maynard ; that said erroneous and 
illegal action arose from a misconstruction and misapplica- 
tion of the law by said Secretary, in this, that said Secretary, 
by his said decision, held that the vinculum of the said mar- 
riage between said David S. Maynard and Lydia A. May- 
nard was severed by said act of the Territorial Legislature 
of Oregon, whereas said act is void, because said Legislature 
had no power to so enact, and in this, that said Secretary, 
by his said decision, held that said Lydia A. Maynard never 
acquired or had any greater rights in or to said land than 
her said husband had at the time of the passage of said act 
of said Territorial Legislature, whereas by virtue of the pro- 
visions of said act of Congress of September 27, 1850, and the 
acts amendatory thereof, and by compliance with the pro- 
visions thereof on the part of said David S. Maynard, the 
said Lydia A. Maynard became fully entitled to one-half of 
said tract of 640 acres. 


“XV. 


“That in the year 1861 the public lands in said township 
twenty-four north, of range four east, were surveyed and 
platted under the direction of the Commissioner of the Gen- 
eral Land Office of the United States, and the whole of the 
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said tract of 640 acres described in paragraph VI of this 
amended complaint is exhibited on said plats as Maynard’s 
donation claim. 


“XVI. 


“That in the year 1880 the defendants, W. C. Hill and J. 
Vance Lewis, with full knowledge of the rights of said Lydia 
A. Maynard and of her heirs, located the whole of said east 
half of said tract described in paragraph VI of this amended 
complaint with certain land scrip known as Porterfield scrip, 
and on the 9th day of January, 1882, patents were issued to 
said defendants for certain portions of said east half of said 
tract as follows, to wit: One patent for lots 9 and 10 of sec- 
tion 4, and one patent for lot 13 of section 4, and one patent 
for lot 14 of section 4, and one patent for lots 6 and 7 of 
section 5, and one patent for lots 8 and nine of section 5, all 
in said township twenty-four north, of range four east, and 
all in said east half of said tract of 640 acres; that the said 
lands so patented to said defendants are of the value of at 
least ten thousand dollars. 


“XVIL. 


“That said defendants are applicants for patents to the re- 
maining portions of said east half of said tract.” 


The bill of complaint concludes as follows: 


“XIX. 


“That said plaintiffs, Tenry C. Maynard and Frances J. 
Patterson, are the equitable owners of the lands patented to 
said defendants, Hill and Lewis, as aforesaid. 

“And said defendants are equitable trustees of the legal 
title to said lands for said plaintiffs. 

“Wherefore plaintiffs pray that said defendants may be 
decreed by this court to be such trustees, and that said defend- 
ants-be ordered by the decree herein to convey said lands, by 
a good and sufficient deed, to said plaintiffs by a day certain, 
and that in default thereof said lands be conveyed to plain- 
tiffs by a commissioner to be appointed by this court for 


ome 
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that purpose, and for costs and disbursements and such other 
and further relief in the premises as to the court shall seem 
meet and equitable. 
“C. H. HANForp, 
“Attorney for Plaintiffs.” 


The important portion of the act ef Congress of July 17, 
1854, referred to above in paragraph 10 is as follows (10 
Stat., 306): 

“Sec. 6. And he it further enact d, That all the provisions 
of this act and the acts of which it is amendatory shall be 
extended to all the lands in Oregon and Washington Terri- 
tories, and for the purpose of carrying said acts into effect in 
said Territories the President shall be, and he is hereby, 
authorized to appoint a register and receiver for each of said 
Territories, whose powers, duties, obligations, and responsi- 
bilities shall be the same as are now prescribed for other 
land officers and for the surveyor general of Oregon, so far 
as they apply to such officers.” * * * 


The donation certificate issued by the register and receiver 
of the land office at Olympia to D.S. Maynard and Lydia 
Maynard under this statute is found in the Record, pp. 10 
and 11, as is also the full decision of the Secretary of the 
Interior of March 1, 1873, against the right of Lydia (then 
living) to a patent for her half of the 640 acres mentioned 
in the certificate. (Record, pp. 12 and 13.) 

The sections in the acts of Congress of 1850 and 1853 
which have any bearing on the questions involved in this 
case are printed in an appendix hereto. 


ERRORS ASSIGNED. 
I. 


1. The court below erred in its opinion and decision that 
the legislative act of Oregon Territory, purporting to dis- 
solve the bonds of matrimony between D. S. and Lydia 
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Maynard, had any effect upon the right, share, or interest 
of said Lydia in said donation claim. 


2d. The court erred in holding and deciding that said 
legislative act was valid to divorce the said married per- 
sons. 


3d. The court erred in dismissing said bill. 


It has not been questioned but that the plaintiffs are en- 
titled to the relief sought for, if these errors have really been 
committed or either of them. 


The decision of the supreme court of Washington Territory 
follows, in substance, that of the Secretary of the Interior. 
The Secretary found that Maynard had satisfactorily proved 
his full compliance with the requirements of the law, as to 
settlement and cultivation, and he also recited the other facts 
of his case, which entitled Maynard to 640 acres; but he 
held the divorce to be valid, and that the rights of Lydia 
fell by the dissolution of the marriage; also that “if the 
estate of David had not vested for 640 acres at the time of 
the divorce the wife has noclaim now.” (Record, pp. 12, 13.) 


These errors in executive action have led to the rejection 
of the rights of the ancestor of the plaintiffs and to the 
encumbrance of the lands of the plaintiffs by the outstand- 
ing patents issued to defendants. Defendants took their 
title with full knowledge of the rights of Lydia Maynard, 
and the filing of the bill found them still holding their 
titles. 


The case is, therefore, one in which relief will be granted 
if the law has been misconstrued and misapplied. 
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ARGUMENT. 


The construction of the fourth section of the Oregon dona- 
tion law is involved; possibly that construction will deter- 
mine this case. 

The enactment is one of the most condensed and com- 
prehensive which can be found on the statute books. The 
multitude and variety of cases coming within its provisions 
excite our wonder, and the skill with which it was drawn 
calls for our admiration. 

This Court has mentioned this statute as one of a most 
benevolent character, the 4th section as having been “ passed 
for the purpose of rewarding in a liberal manner a merito- 
rious class of persons who had taken possession of that 
country, and held it for the United States, under circum- 
stances of great danger and discouragement.” 


See Silver vs. Ladd, 7 Wallace, 225. 


It also proposed rewards for others who should settle, and 
for women who should marry settlers, within limited periods. 
(Sees. 4 and 5,) 

It gave a reward to settlers in Oregon, and an inducement 
to white male citizens, &c., to emigrate prior to December 1, 
1853. These rewards and inducements are for men. To 
women the inducements are of marriage to the settler within 
limited periods. 

Settlement, cultivation, and four years’ residence are pre- 
scribed for a claimant, who, under section 5, must be a 
“male” (and under section 4 is a male in 99 cases out of 
100), and are required of the man where the portion of a 
married pair is claimed. Marriage within the limited time 
to such settler is all that is required of the woman. 

In respect to the general spirit of the law it is clear that 
Lydia, who remained in a former home in Ohio, having two 
minor children, issue of her marriage with Maynard, in 
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charge, whilst he sought a new home for them in Oregon, 
is within the spirit of the law. She endured the care and 
labor of providing for herself and children whilst Maynard 
went out to Oregon, and assisted in holding and improving 
that country. 

We propose to confine this discussion to the precise case 
developed in the record, as every hypothesis that might vary 
any one of the material facts would open other questions 
and enlarge the ground of debate. 


FIRST PROPOSITION. THE GRANT TO LYDIA MAYNARD. 


We claim that David S. Maynard fulfilled the law so as to 
acquire a donation of 640 acres, and that one-half thereof enured 
to Lydia Maynard as her donation by the effect of the grant. 

The grant (section 4) is to such a person as Maynard, viz., 
to a white settler or occupant of the public lands— 


“A citizen of the United States now residing in said Ter- 
ritory, or who shall become a resident thereof on or before 
the first day of December, 1850, and who shall have resided 
upon and cultivated the same for four consecutive years, and 
shall otherwise conform to the provisions of this act. * * 
* Ifamarried man er if he shall become married within 
one year from the first day of December, 1850, the quantity 
of one section or 640 acres, one-half to himself and the other 
half to his wife, to be held in her own right, and the sur- 
veyor general shall designate the part enuring to the hus- 
band and that to the wife,and enter the sameon the records 
of his office,’ &e. * * * 

“Tn all cases provided for in this section the donation 
shall embrace the lands actually occupied and cultivated 
by the settler thereon.” 


Section 7 of the act of 1850, modified by section 6 of the 
act of February 14, 1853, required the filing of a written 
notice and preliminary proof of the time of commencement 
of settlement on the described land when unsurveyed, and 
provided that the settler— 
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“At any time after the expiration of four years from the 
date of such settlement, whether made under the laws of the 
late provisional government or not, shall prove in like man- 
ner by two disinterested witnesses the fact of continued resi- 
dence and cultivation required by the fourth section of this 
act,and upon proof being made the surveyor general or other 
officer appointed for that purpose shall issue certificates, under 
such rulesand regulations as may be prescribed by the Com- 
missioner of the General Land Office, setting forth the facts 
in the case and specifying the land to which the parties are 
entitled. And the said surveyor general shall return the 
proof so taken to the office of the Commissioner of the Gen- 
eral Land Oftice, and if said Commissioner shall find no 
valid objection thereto patents shall issue for the land 
according to the certificate aforesaid upon the surrender 
thereof.” 


These orderly proceedings were all had in Maynard’s case, 
and no objection was found to his proofs of the facts of the 
case into which the law gave the officers authority to 
inquire. 

The proofs showed marriage with Lydia at the date of the 
law and at the date of settlement; but the second wife, 
Catharine, set up a claim and it was investigated, and it 
was found that she did not assert a marriage prior to the 
Ist of December, 1851, and no further notice of her was 
needed. 

This was the end of all jurisdiction which the executive 
officers had. ‘Phev could inquire if the law had been com- 
plied with by David, if he were a married man or not, and 
what woman, if any, was married to him at the date of 
the donation law or before December 1, 1851; but further 
than that they had no jurisdiction to examine into his do- 
mestic affairs, for beyond these things the other affairs of his 
life had nothing to do with his donation. 

They were not charged by the law with finding out 
whether he had been divorced before or after the beginning 
of his settlement, or how often he had been divorced, or 
whether the divorces were or were not valid. . 
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The Secretary of the Interior had no further jurisdiction 
in the case than the local land officers had, and we here men- 
tion it to their credit that they have made no note of Cath- 
arine’s claim or Lydia’s divorce upon the certificate which 
they issued April 9, 1872. The officers had no authority to 
consider the legislative act divorcing David S. and Lydia— 
certainly none to decide that it had any effect upon the 
rights of Lydia under the act of Congress. It did not con- 
tradict any of the evidence submitted by Maynard to show 
his compliance with the law, and was therefore of no rele- 
vancy to the issues of which they had jurisdiction. 

To sustain our proposition and the allegation of error first 
above assigned it is enough for us to show that the grant 
to David S. Maynard was fully vested upon the fullfilment 
of the conditions of the grant. It was initiated by his valid 
settlement of the land and perfected on full compliance with 
the law. 

It is certain that there was a grant and a grant of lands, 
and that the grant is made by the law, and that the law is a 
law of the United States. The first words of section 4 are: 
“There shall be, and herehy is, granted to every white settler 
or occupant,” &c. Further on in the same section we find 
these words: “So as to entitle them to the grant as above 
provided.” “ No alien shall be entitled to a patent to land 
granted by this act until,” &e. And again, at the end of this 
section, claimants were inhibited from claimipg “ both under 
this grant and the treaty” (see art. 5d, 9 Stat., 870), and con- 
fined to “a single grant of land.” The treaty protected British 
subjects in the rightful possession of land, and it was between 
such possessive rights, as aliens, and a donation as Amer- 
ican citizens, that they were allowed to choose. In section 
5 the word granted occurs twice, and the tract secured is 
called “a donation of land.” 

This grant is toa “ settler,” &e.,and we find also that “ settler’ 
and “settlement” occur about a dozen times in the law, and 
make the settlement a matter of primal importance. All 
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the requirements of the law to be fulfilled after settlement 
are addressed to “ the settler.” 

As the donation is by law specified in its general location 
or determined by the occupation and cultivation “ by the 
settler thereon,” who is authorized to give notice of his 
boundaries, it seems that the grant becomes specific, and is 
located by the “ settler’s” improvements, which on the ground 
are notice to the neighbor or the traveler, and when defined 
in the proper land office, by the legal notification, inform 
the United States and all interested inquirers. 

But the notice cannot be the inception of the right to the 
land, for in the majority of cases the four years’ residence 
and cultivation had been performed before notice was re- 
quired. 

The law requires this residence and cultivation to be con- 
tinuous for four years, and when such settlement and con- 
tinued residence and cultivation thereof shall have been 
proven the settler shall have a patent certificate. 

This Court has held in this class of cases, under the dona- 
tion law, that as between the settler and the United States— 


“The right to a patent once vested is equivalent, as respects 
the Government dealing with the public lands, to a patent 
issued.” 

“When, in fact, the patent does issue, it relates back to the 
enception of the right of the patentee, so far as may be necessary 
to cut off intervening claimants.” | 

Stark vs. Starrs, 6th Wallace Rep., 402. 


In Barney vs. Dolph. (97 U.S. Rep., p. 652) this language 
is repeated, with an addition, and it is said (p. 656): 


“When the right to a patent once became vested in a 
settler under the law it was equivalent, so far as the Gov- 
ernment was concerned, to a patent actually issued. We so 
decided in Stark vs. Starrs (6 Wallace, 402). The execution 
and delivery of the patent, after the right to it is complete, 
- the mere ministerial acts of the officer charged with that 

uty. 
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We cite also Wirth vs. Branson = U.S. Reps., 118) where 
it is said (in syllabus): 


“A party who has complied with all the terms and con- 
ditions which entitle him to a patent for a particular tract 
of public land acquires a vested interest therein, and is to 
be regarded as the equitable owner thereof. While his 
entry or location remains in full force and effect his rights 
thereunder will not be dete: ited by the issue of a patent to 
another party for the same tract.” 


See also Garland vs. Winne, 20 Howard’s Rep., p. 6. 
Lindsey vs. Hawes, 2 Black, 554. 


In the Maynard case, when Maynard had fulfilled all re- 
quirements of the law he became entitled to the patent 
for the entire 640 acres, “one-half to himself and one-half 
to his wife in her own right.” 

In Kansas Pacifie Railway Company vs. Atchison, Topeka 
and Santa Fé Railroad Company (112 U.S. Reps., at p. 422 
this Court said: 

“The Kansas Pacific Railway Company, under the acts of 
Congress of 1862 and 1564, by a compliance with their 
provisions in the construction of its road, acquired the title to the 
lands in controversy, and has accordingly a right to record evi- 
dence of itin the form of a patent.” 


This Court therefore reversed the decree below and directed 
one to be entered requiring the defendant, who had received 
the evidence of title from the United States, to execute to 
the plaintiff a conveyance of its claim and interest in the 
lands. 

The case is like the one at bar, in this, that the plaintiff 
by compliance with law, was found to be vested with a right 
to the patent, which had not been made to it, but the evi- 
dence of title to the same lands had been wrongfully given to 
the other party. 

Of late years much light has been thrown on the question 
under discussion by a number of decisions of this Court in 
railroad cases. 


17 


In Van Wyck vs. Knevals (106 U. S. Rep., 360, at page 
368) it appears that the whole of the railroad was not com- 
pleted, but that the part opposite the land had been, and the 
Court held the title of the railroad company to be complete, 
and at page 370 affirmed the decree below ordering the’ de- 
fendant, Van Wyck, who had obtained a patent from the 
United States, to execute a conveyance of the lands to the 
complainant, who held under the railroad company. 

In the case of Walden vs. Knevals (114 U.S. Rep., 373) a 
similar decree was affirmed in favor of Knevals and against 
Walden, who also had obtained an adverse patent from the 
Government (p. 376). 

See also Missouri, Kansas, and Texas R. R. Co. vs. Kansas 
Pacific R. R. Co. (97 U.S. Rep., 491). 

These decisions establish the proposition that where one 
party has a completed right to receive a patent for land, the 
sale or disposal of the same land by the United States to an- 
other is invalid, and the party whose right was vested and 
did not obtain the patents of the United States is entitled to 
a decree for aconveyance against the party who did procure 
a patent. 

These cases are directly in point here. That David S. 
Maynard had fully complied with the law and applied for 
the patent for the 640 acres, and the certificate of April 9, 
1872, had issued during the lifetime of both David and 
Lydia, is shown by the record. 


Whatever right had been obtained against the United 
States had fully vested at or before the issuing of that cer- 
tificate, and the only question raised is as to what quantiiy 
of land were said David and Lydia then entitled. Had 
Lydia’s right been barred or extinguished ? 

By no means. The claim was against the United States, 
and the United States had done nothing to divest it. 

There was no law authorizing the executive officers to do 
as they did—that is, to cut down the claim of the settler to 
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320 acres and cancel the certificate of the wife’s right in 
the 640 acres. 

Maynard was fully qualified to take up a donation of 640 
acres, or a section, and all the proofs and papers show that 
he did comply with the law for that quantity. He could 
not be put off with less nor could Lydia be denied the one- 
half to be held by her in her own right. It was the law that 
made the donation. ‘The executive officers could not curtail, 
enlarge, or change it for want of authority. ‘The law gave 
all the claim (640 acres) to the settler, but authorized the 
officers “to designate the part enuring to the husband and 
that to the wife” to be held by her in her own right. This 
the local officers did, and they assigned the east half of the 
claim to Lydia, and it is for lands within that east half that 
this suit is prosecuted. 


THE RESIDENCE AND CULTIVATION ARE REQUIRED OF “ THR 


? 


SETTLER” ONLY. HIS WIFE'S TITLE IS COMPLETED WHEN 


HIS Is. 


In an early decision of the supreme court of Oregon (Van 
Dolf vs. Otis, 1 Oregon Reports, p. 153) it was said : 


“Whenever a claimant is otherwise competent he is 
entitled to 640 acres under section four, if a married man, 
and no other exposition of his family affairs is necessary to 
establish his right. More than this, the surveyor general 
has no authority by law to inquire into, or to receive evi- 
dence as to the age or complexion of a claimant's wife. 
Such claimant is not bound to prove more or permitted to 
rove less than the said act requires to perfect his title to a 
ae claim ” (p. 153). 


This doctrine has never been judicially overturned ; on 
the contrary, it has been approved. 

See decision of the U.S. Attorney General, 10 Opin- 

ions, 381. 
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To secure the wife’s part it is not necessary that the mar- 
riage should continue during the four years of residence or 
any specific part thereof; for it would be possible under 
the law that the residence should be completed before the 
marriage, and the case of the death of the wife before the 
issuing of the patent is provided for. 

In Vance vs. Burbank, 101 U. S. Rep., at 520, 521, this 
Court held as follows : 


“The ‘settler’ is made by the statute the actor 'n securing 
the grant. He must notify the surveyor general of his claim. 
He must occupy and cultivate the land, and otherwise con- 
form to the provisions of the act, and he, or some one for 
him, must also make the final proof. When this is done, 
and he becomes entitled to the grant, his wife takes her 
share in her own right, but up to that time he alone makes 
the claim. Ilis acts affecting the claim are her acts. His 
abandonment, her abandonment. His neglect, her neglect. 
As her heirs must claim through her, whatever would bar 
her will necessarily bar them. The Land Department, 
until the final proofs are made, knows only the husband.” 


In Davenport vs. Lamb (138 Wallace, 418) the land in- 
volved was part of a wife’s share. The settlement began 
September, 1848. The marriage was in July, 1850. The 
wife died in 1854, leaving the husband a survivor of the 
marriage. ‘The certificate issued in 1860 to the settler and 
his wife Nancy. The patent issued in accordance therewith 
in May, 1862, at which time Daniel Lounsdale, the settler, 
was dead. Nancy left two children by Lounsdale and two 
by a former husband. 

Held by the court that the patent was good under an act 
of Congress of 1836, and that under the donation law the sur- 
viving husband and the four children of Nancy took each 
the one-fifth part of her half. 

In the case at bar the settler, Maynard, died before Lydia, 
and therefore it is not embarrassed with any question as to 
a survivor's rights in her share. 
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The patent might, therefore, now issue either to her or her 
heirs under this interpretation given in the Davenport case 
by this Court, if the opposing patents to defendants had not 
issued; and the case cited is an authority directly in point. 

The elaborately discussed cases of fall vs. Russell (101 
U. S. Rep.) and Vanee vs. Barbank (same vol., p. 514) are 
direct authorities in the present case. So far as they interpret 
this statute they support our position. 

In the first-named case the facts were that James L. Lor- 
ing, in the year 1849, made a will devising all his estate to 
Samuel P. Hall. In April, 1852, he settled on and claimed 
the land in dispute under the Oregon donation law. He 
“died after a residence on the land of less than a year.” 
Hall claimed under the will. 

Joshua Delay and wife afterwards settled upon the same 
land and obtained a patent. The defendants in the case 
held the title of Delay and wife, and also that éf James 
Loring’s heirs. 

The question raised and decided in the negative was, Had 
Loring at his death an interest in the land which could be 
devised by will? 

Though such was the decision, the Court upheld the title 
derived from the heirs of Loring, because of the provisions of 
the eighth section of the law, and said their title, under that 
section came from the United States—that is, as a donation 
to them according to the eighth section. 

The Court took no notice of the Delay title, but in con- 
cluding the opinion said of the heirs (pp. 513, 514): 

“Their title to the land was to come, not from their de- 
ceased ancestor, but from the United States. The title, it 
is true, was granted to them by reason of the possessory 
rights of their ancestor, but these were rights which he could 
not transfer, and which passed to them under the statute 
without any act of his. On his death his heirs became 
qualified grantees. Whether they took immediately on his 

death or after proof of his compliance with the provisions of 
the act while in life need not be decided. It is enough for 
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this case that when their ancestor died he had nothing in 
the land which he could transmit to them, and that what 
they afterwards got came from the United States and not 
fromhim. All his rights in the land were dependent on his 
completion of the four years’ possession, but in consideration 
of what he had done, Congress made his heirs the special 
objects of its bounty if he died before bis own grant had 
been secured. We attach no importance to the word “ de- 
scend” as used in this section. In section 4 the word selected 
to convey substantially the same idea was “ entitled.” The 
thing done was te give the heirs of a settler the benefit of 
his rights and to designate them as the recipients of the 
bounty of the Government instead of him. 

“We have not overlooked the fact that by the territorial’ 
enactments of Oregon a settler’s claim might descend to his 
heirs as real estate, and that his possessory rights might be 
disposed of by will; but all these enactments are in conflict 
with the act of Congress and, therefore, inoperative. The 
heirs of the settler took only such title as Congress gave 
them. The territorial government could not add to or take 
from that graat.” 


The Court regarded the words “ shall be entitled,” in sec- 
tion 4, as equivalent to the words “ shall descend,” in section 8. 

And this accords with Davenport vs. Lamb, where the 
surviving husband took one-fifth of the wife’s share by force 
of the donation to the wife by section 4 of the law. The 
certificate had not issued until after her death. 

The case of Hall vs. Russell seems to support the propo- 
sition that, in case of the death of the wife during the four 
years, her share or interest would not lapse, but would on full 
compliance with the law, be disposed of by force of the dona- 
tion act,on the principleannounced and decided in Davenport 
vs. Lamb, above; for the law fully authorizes the surviving 
settler to do, after his wife’s death, everything he could do 
to perfect the estate, just as if she had survived, and there 
is no reason why, as an interested survivor and heir, he could 
not complete the estate of the wife, under section four, as 
well as his widow, in case of his death, could complete 
his estate under section eight. 
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This we understand is the settled construction in the 
courts of the State of Oregon, and the reason that sustains 
it appears to be unanswerable; otherwise the fourth and 
eighth sections would not harmonize. 

In Vance vs. Burbank (101 Reps., 514) the litigation was 
instituted by parties holding title under Mary Jane, wife of 
Lemuel Scott. Mary Jane died April 9, 1851, and Scott 
presented his notification and proofs to the surveyor general 
October 9, 1852; and claimed 640 acres under settlement July 
20, 1848. 

The surveyor general declined to issue a certificate because 
‘of the conflicting claim of Joel Perkins. 

The land involved in the suit was within the lines of con- 
flict, and after long contest, much evidence and repeated 
appeals, it was awarded to Perkins by the Land Department, 
and he obtained a certificate including said land and patent 
thereon. It does not appear that Scott obtained a certificate for 
any land whatever, and certainly not for any of that in- 
volved in the suit. 

The Court held primarily that the decisions of the Land 
Department against Scott for failure to comply with the law 
as to residence and cultivation was conclusive and would 
not be reviewed in this Court. 

The Court also held that the heirs of the deceased wife of 
Seott were bound by the result of the contests before the 
Land Department in the case. 


The Court said, at page 521: 


“The statutory grant was to the settler; but if he was 
married the donation, when perfected, inured to the benefit 
of himself and his wife in equal parts. The wife could not 
be a settler. She got nothing except through her husband. 
If he abandoned the possession before he became entitled 
to the grant, her estate in the land was gone as well as his. 
In the view we take of the ease, it is unnecessary to decide 
when a settlement /ecame perfected so as to establish a claim, 
or whether, if the wife died before the end of the four years, 


: 
' 
‘ 
’ 
{ 
; 
' 


a ee 


23 


her heirs would be entitled to her half when the grant was 
completed. The question here is whether the wife or her 
heirs get anything before the husband, or some one for 
him, proves up the claim. 

“The ‘settler’ is made by the statute the actor in secur- 
ing the grant. He must notify the surveyor general of his 
claim. He must occupy and cultivate the land, and other- 
wise conform to the provisions of the act, and he, or some 
one for him, must also make the final proof. When this is 
done, and he becomes entitled to the grant, his wife takes 
her share in her own right, but up to that time he alone 
makes the claim. His acts affecting the claim are her acts; 
his abandonment, her abandonment; his neglect, her neg- 
lect. As her heirs must claim through her, whatever would 
bar her will necessarily"bar them. The Land Department, 
until the final proofs are made, knows only the husband. 
If contests arise, he is the party to be notified. Ile repre- 
sents the claim, and whatever binds him binds all interested 
through him in the questions to be decided.” 


It was not necessary to decide what would have been the 
rights of Mary Jane Scott’s children if the claim of Lemuel 
Scott had been successfully proven, but no notice was taken 
in the decision of the case by this Court of the fact that she 
died before the end of the four years of residence and culti- 
vation alleged. It was not said that her children could not 
have anything inany event. It was implied that they would 
have taken had a claim to 640 acres been successfully proven 
and a certificate obtained. 

All these cases seem to us to be radically hostile to the 
decision of the court below in the present case. The su- 
preme court of Washington Territory has held that the 
effect of an act of the territorial Legislature of Oregon 
passed in December, 1852, has defeated the interest of a 
woman in a donation granted to her by a law of the United 
States. 

This is paipable error, for in the act “To establish the 
territorial government of Oregon” (9 Stat., 323, section 6) 
it is provided, “ ‘That the legislative power of the Territory 
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shall extend to all rightful subjects of legislation not incon- 
sistent with the Constitution and laws of the United States ; 
but no law shall be passed interfering with the primary disposal 
of the soil,” 

It needs no argument here, in view of this limitation, to 
prove that the territorial act of divorce, whatever effect else- 
where it may have, can have no effect to defeat or impair a 
donation by Congress, a grant of the soil by the United 
States. 


THE RIGHT TO A DONATION IS INITIATED BY SETTLEMENT, 


and when the donation is secured the title RELATES BACK TO 
THE DATE OF SETTLEMENT. 

This court has not made any decision specifically deter- 
mining when the donee’s right attaches to the premises, 
though in Stark vs. Starrs it was said that when the condi- 
tions had been completed the title related back to the incep- 
tion of the right of the settler. We submit that, at least in 
cases Where the incipiency of the claim is subsequent to the 
grant, the right attaches from settlement. 

The grant is of a certain quantity of land, 640 acres, one- 
half to the married settler and one-half to his wife. The 
right to this quantity seems to vest upon the settlement of 
the qualified claimant. 

The grant being to a “settler or occupant” of the public 
land; the term “settler” well describes the future claimant, 
whilst “occupant” better describes one who settled before 
the grant was made. Said fourth section requires that “the 
donation shall embrace the land actually occupied and culti- 
vated by the settler thereon.” The terms used are similar to 
those of the pre-emption law in force on the 28th of Septem- 
ber, 1850, and the requirements of subsequent notice in writ- 
ing and proof of residence and cultivation are similar. 

And it has uniformly been held that where a bona fide 
settlement under the pre-emption laws has been made and 
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those laws have afterward been fulfilled the right of the claimant 
relates back to the date of settlement and cuts off intervening 
claims. 

In case of two conflicting donations arising after the grant, 
it seems quite clear that the first settler, all other things being 
equal, would have the better right. Tne title would relate 
back to the date of settlement. 

This proposition is and has been accepted by the local 
courts of Oregon, both the State and United States courts. *° 


Lee vs. Summers, 2 Oregon Rep., 266. 
Dolph vs. Barney, 5 Oregon Rep., 201. 


Chapman vs. School Dist., 1 Deady, 118. 
oo 


Lamb vs. Davenport, 1 Sawyer, 632. 
Adams ¢s. burke, 3 Sawyer, 416. 


The Civil Code of Oregon, enacted in 1862 and repub- 
lished in 1887, in Par. 552 (otherwise 329) enacts that— 

“Tn an action at law for the recovery of real property, if 
either party claim the property as donee of the United States, 
under the act of Congress approved September 27, 1850, 
commoniy called the donation law, or the acts amendatory 
thereof, such party, from the date of his settlement thereon as 
provided in said acts, shall be deemed to have a legal estate 
in fee in said property, to continue upon condition that he 
perform the conditions required by such acts, which estate 
is unconditional and undefeasible after the performance of 
such conditions.” * * * 


(This Oregon statute has been substantially adopted in 
Washington Territory. 
Laws of 1869, p. 155, see. 504. 
Laws of 1877, p. 116, see. 506. 
Code of 1881, p. 126, see. 556. ] 


So far, therefore, as the State Legislature can establish 
the status of the title to such lands, itis declared that the 
title relates back to the date of settlement, when the condi- 
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tions have been fulfilled, and this seems in accord with the 
donation law, irrespective of the question of the dignity of 
the settler’s right while the completion of the requirements 
of law is in progress. 

The donation being of a certain quantity to the settler— 
“one-half to himself and one-half to his wife, to be held by 
herin her own right,” if Lydia took one-half by direct dona- 
tion from the United States, then the Territorial Legislature 
had no power to interfere to disturb her property ; and if 
Maynard fulfilled the law for her as well as for himself ber 
donation from the United States was secured. 

This Court, in 1Sth Wallace, 507, at page 316, in case of 
Lamb vs. Davenport, said : 

“The donation act provides that where the settler has a wife 
the quantity of land granted is double that toa single man, 
and that one-half of it shall be set apart to the wife by the 
surveyor general, and the title to it vests in her, and that if 
either of them shall have died before the patent issues the 
survivor and children or heirs of the deceased shall be en- 
titled to the share or interest of the deceased.” 


We strenuously maintain that the divorcee, if valid, could 
have no effect upon the half of the Maynard claim given by 
law to Lydia in her own right. It is not necessary to say that 
a valid divorce could have no effect under any circum- 
stances; for if Maynard himself had died within a year after 
marriage with Catharine, she might, under the eighth sec- 
tion, have become entitled to a share with his heirs, but she 
could have taken nothing from Lydia’s halt. 

There isa marked difference between sections 4 and 8. 
In section 4 giving to “ the settler,” if a married man, “ 640 
acres—one-half to himself and one-half to his wife, to be held 
by her in her own right ”"—they are described as “ married 
persons,” and the one person who outlives the other is called 
a survivor, thus keeping in view the distinctness of their indi- 
vidual shares or interests in the property. Section 8, how- 
ever provides for “a widow.” It is manifest that a woman 
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may be a“ survivor,” though divorced from a former husband, 
but cannot be a “widow” unless she has lost a husband by 
death. This seems to accord with all the cases cited. 


DIVORCE DOES NOT DISTURB PROPERTY RIGHTS WHERE THEY 
ARE NOT DEALT WITH IN THE PLEADINGS. 


As to the effect of the divorce law, if valid, upon the rights 
of Lydia, it is pertinent to remark that it did not attempt to 
deal with her donation, and it appears to be settled on prin- 
ciple that it could not have defeated the dona‘ion if the at- 
tempt had been made. We shouid not give it, therefore, an 
effect not only not intended, but impossible. 

She had no notice of the proceedings of the Legislature— 
no day in court to reply or object, and if her property rights 
could be affected by those proceedings, she was entitled to 
notice under the fifth amendment of the Constitution of the 
United States, which provides that— 

“No person shall * * * be deprived of life, liberty, 
or property without due process of law.” 


The term “due process of law” may in some cases be diffi- 
cult to apply to facts, but not in this ease. We quote a late 
and leading case on this point: 


“Tt may be stated generally that ‘due process of law’ re- 
quires an orderly proceeding adapted to the nature of the 
ease In which the citizen has an opportunity to be heard, 
and to defend, enforce, and protect lis rights. A hearing or 
ait opportunity to he heard is absolutely essential. We cannot 
conceive of ‘due process of law’ without this. In his argu- 
ment in the Dartmouth College case, 4 Wheaton, 519, Mr. 
Webster defined due process of law as one which * proceeds 
upon inquiry and renders judgment only after trial.” 

Stuart vs. Palmer, 74 New York Rep., 191. 


“Tue process of law’ is not confined to ordinary judicial 
proceedings, but extends to all cases where property is sought 
to be taken or interfered with.” 

Cooley on Const. Limitations, 355. 
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The words “due process of law” were discussed by Justice 
Curtis, speaking for the United States Supreme Court, In 
Murray’s Lessee vs. Iloboken Land Co., 18 Howard, 272. 
Ile held that to ascertain their meaning resort must be had 
to the orderly process of the common law—that they were 
used in our Constitution as succeeding to and having similar 
meaning to the words “the law of the land” used in Magna 
Charta. Speaking of article 5th of amendments to the Fed- 
eral Constitution, the Court say (p. 276): “The artiele is a re- 
straint on the legislative as well as on the erceutive and judicial 
powers of the Government, and cannot be so construed as to 
leave Congress free to make any process ‘due process of law’ 
by its mere will.” 

This divorce act had no effect on Lydia’s share in the land 
because it took no cognizance of her separate property, 

Her half by law was given her “in her own right.” It 
was her separate estate. The point made was decided by 
the supreme court of Oregon at the February term, 1872, 1n 
Groslouis vs. Northeut (5d Oregon Rep., 504). 

Emerance Groslouis, the plaintiff, was, before September, 
1857, the wife of Ilubert Petit, who in 1S71 obtained a pat- 
ent for a donation of G10 acres, conveying also to “said Em- 
erance Petit and to her heirs the north half” of the claim. 

The action was ejectment, and the defendant set Up a pur- 
chase at guardian's sale. The deeree of divorce had decreed 
the title to said north half to be in two minor children of 
her marriage with Petit, but on inspection of the proceed- 
ings In divorce (which Was for cause) it was found that no 
mention of the wife’s interest in the donation had been 
made therein. In this case the divoree was granted after 
the end of the four years’ residence, but prior to the full 
naturalization of Petit. 

Held that the decree of divoree was inoperative to affect 
the title of Emerance Groslouis. 

In California the law secures to the wife one-half of the 
property acquired during marriage, and it was held in Coro- 
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nel vs. Jones et al. (89th Cal. Rep., 157) that where a decree 
of divorce does not determine the disposition of the prop- 
erty held in common, it does not affect the rights of either 
party therein. 

In ‘Texas the law gives to the wife an interest In a home- 
stead acquired during marriage, and it has been held that 
where a decree granting divorce does not make disposition 
of the community property a divorced woman is not pre- 
cluded from recovering her interest. 

Whetstone vs. Coffey, 48 Texas, 269. 

See also Hardin vs. Hardin, 38 Texas R., 616. 
Newland vs. Holland, 45 Texas R., 588. 

State vs. Fry, 4 Mo., 193. 

Gaines vs. Gaines, 9 B. Monroe, 295. 


It seems to be conceded by the supreme court of Wash- 
ington Territory that if the interests of Lydia were vested 
at the time of the divoree, the divorce act would be inoperative 
upon them, as it would be obnoxious to the fifth amend- 
ment of the Constitution of the United States, which provides 
that “no person shall be deprived of life, liberty, or property 
without due process of law.” 

The grant is to the qualified settler who shall comply with 
the law, if a-married man 640 acres, “one-half to himself, 
the other half to his wife, to be held by her in her own 
right.” 

This gives to her the same as to him an interest in what 
is done and doing while the claim is in process of comple- 
tion, and that interest is property which, after fulfillment of 
the law, may be sold and conveyed. Like a growing crop on 
land, when ripe it is harvested, and not till then, but it is 
property before it is ‘ripe. (Barney vs. Dolph, 97 U.S. Rep., 
bo2:) 

We discern no better right or greater power in a legisla- 
ture to annul or extinguish that right without “ due process 
of law” before than after compliance with the terms of 
grant. 
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If the donation was for 640 acres it was completed 
as well for Lydia as for David S. Maynard, and it matters 
not whether or not at the date of divorce the right to the 
patent had vested. Congress did not propose that divorce 
should interfere, whether for cause or without cause, but re- 
mained silent. The necessary inference is that divorce oe- 
curring after a claim is initiated has nothing more to do 
with a donation than blindness or insanity. 

There does not appear to us to be any soundness in the 
suggestion of the court below, that if the divorce is valid 
the status of the husband is changed to that of a single man, 
and he ean no longer claim as a “married man.” The 
same idea is contained in Secretary Delano’s opinion, that 
Lydia can claim no rights greater than he (David) pos- 
sessed at the time of the divorcee.” * * * “Tf the estate 
had not vested at the time of the divorce it 1s clear that the 
wife has no title now.” 

It is enough to say, in reply, that Congress intended and 
enacted provisions that opened no door to introduce such a 
proposition. The status of the man as a married man may 
be changed by death of the wife, but it does not destroy or 
cut short the donation. There is no provision that when 
his wife dies the donation shall be reduced. 

Neither is there a provision that in case he is divoreed, 
the donation shall be reduced. What the law required of 
the settler was compliance with its provisions and what it 
required of his wife was to be married to him at or before 
the times specified. 

The further idea that the husband performs his settle- 
ment and cultivation, in whole or in part, in his federal 
capacity as head of the family and as a prisoner in the bonds 
of matrimony is particularly absurd, and is answered fully 
in the same way. It is not required by the law that he 
should wear those bonds during all the four vears, for he 
may fulfill all of the four vears of residence before the 1st of 
November, 1851, and then marry before December Ist and 
take up the quantity of 640 acres. 
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Let us in charity suppose that Maynard entertained some 
such notion as this, and that as soon as he found himself a 
“single man” by divorce from Lydia he married Catharine 
in order to pass muster as a married man for four years, and 
thus save his claim. Without these circumstances in view it 
might be said that he was in haste to contract a second mar- 
riage on 15th January, 1853, after a divorce December 22, 
lSov! 

Passing strange it is, that after being so profusely mar- 
ried, it shouid be decided by the executive officers that he 
was entitled to claim only as a single man. 

Itcannot be true that Congress intended in case of divorce 
during the four years to cut short the donation. _ No such 
intention is expressed, and the absence of it is emphatic, 
because it would, if expressed, vears in advance of the event, 
be a positive deduction from the inducements offered to both 
the settler and the woman who might become his wife, and 
tend to prevent what the law intended to encourage. 


SECOND DIVISION OF THE ARGUMENT ON THE SECOND 
ASSIGNED ERROR. 


The court below erred in deciding that the legislative act of the 
Territory of Oregon purporting to divorce D. S. and Lydia 
Maynard was valid. 


In proceeding to discuss the second of the principal ques- 
tions involved in the case we will first meet a point which 
we anticipate will be made by the defense from the fact that 
it was urged with apparent earnestness in the courts below, 
and was stated in the brief as follows: 


“The demurrer was properly sustained, because the con- 
trolling question before the Secretary of the Interior was 
one of fact, and having been found by him adverse to these 
plaintiffs his finding cannot be reviewed in any court. 
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That question was whether Lydia A. Maynard was the wife 
of David S. Maynard at the time this transaction took 
place.” : 


And in this connection the case of Baldwin vs. Stark (107 
United States, 465) was cited in support of the proposition ¥ 
that the decisions of the Land Department on questions of 

* fact are not reviewable by the courts. 

We are entirely content to accept the exposition of the 
law in that case, and we feel sure that by the rule therein 
announced we shall not be debarred from obtaining a hear- 
ing upon and a decision of the questions we wish to pre- 
sent, for the Secretary in his decision expressly found that 
all the facts necessary to establish the Maynard claim had 
been satisfactorily established. 

Whether or not the divorce was legal or effective, it was 
not the duty or within the jurisdiction of the Secretary to 
decide, as we have above shown, and his opinion or decision 
on the validity of the divorce is not binding on Lydia in ~ 
any judicial proceeding. | 

Ile found all the facts in her favor, and then reached an 
erroneous conclusion as to her rights by the law on the facts 
found. 

We have shown above that this is a ease in which the 
injured party is entitled to the relief sought. 

The only question involving any fact bearing upon this 
point,as to whether or not David was legally divorced from 
Lydia, which the Secretary assumed to pass upon, was as to | 
the passage of the act by the Legislature. For the purpose | 
of this discussion we may concede as a fact that the Legis- 

lature did so enact. But the questions at issue are : 

Did the Legislature have the power to sever the bonds of 
matrimony between these parties ? 

Is the act valid or of any effect for any purpose ? 

In the first place, we invite attention to the act itself. 
Briefly and pointedly, without preamble or recital, it declares 
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“That the bonds of matrimony heretofore existing between 
D. 8S. Maynard and Lydia A. Maynard be, and the same are 
hereby, dissolved.” Simply this and nothing more. On 
the face of it this act appears to be harsh and despotic and 
in violation of the fundamental principles of the American 
form of government. : 

The supreme court of Washington Territory in its opinion 
in this case uses this language: 


“The first inquiry, then, is as to the power of the Legislature 
to pass a special act of divorce, for this power being conceded 
the fact that it did pass such an act will raise a conclusive 
presumption that it was rightfully passed, and that just 
cause therefor was shown to the satisfaction of. the said 
Legislature.” (See Record, p. 20.) 


If this is a sound rule it must necessarily strongly tend 
to establish the proposition that the Territorial Legislature 
had no power to divorce the parties by a special act, because 
upon the marriage relation rights depend, rights which the 
parties can maintain in the courts of the country, and any 
legislative act which assumes in a special case to deprive a 
particular person of the privilege enjoyed by all others, of 
appealing to the courts for the maintenance of vested rights, 
is despotic, and in this country, where equality before the 
law is a cardinal principle of government, intolerable. The 
judicial tribunal that conclusively assumes that every act of 
the Legislature is rightful and valid because it has been 
passed abdicates its own jurisdiction and is not a court of 
judicature. 

In the opinion the court next proceeds to assume that in 
1852, at the time of the passage of this divorce act, such acts 
were, in the light of all adjudications upon the subject, held 
to be legal. This is found in the following paragraph of 
the opinion : 

“That must be considered as legal and binding which is 
recognized and enforced by the courts; and if this be so, 
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then in 1852, when this act was passed, such acts, examined 
in the light of all the adjudications upon that subject, must 
be held to be legal and within the legislative power, and 
; this, too, despite the fact that the powers of government 
under which such acts had been passed and said adjudica- 
tions had, had been by the sovereign power distributed into | 
the legislative, executive, and judicial branches.” (See Rec- ? 
ord, p. 20.) | 


Does the court by this language mean to invoke the rule ) 
of stare decisis? Does it mean to base its decisions upon pre- | 
vious adjudications of the question by the courts having | 
jurisdiction in the Territory or State of Oregon and the right | 
‘to pass upon the validity of the acts of its Legislature? ‘To | 
both questions the answer must be, Certainly not ; because | 
none of the courts, Territorial, State, or Federal, having | 
jurisdiction in Oregon, have either before or since 1852 
upheld a legislative divorce. 

It is, therefore, to the decisions of the courts of other juris- } 
dictions, rendered under circumstances which could not affect 
a decision in Oregon, that deference is yielded. But even in 
this the court has erred in thus assuming that all or even a 
majority of the decisions of the courts in this country, either 
prior to or subsequent to 1852, have in fact affirmed the 
validity of Legislative divorces. 

Starr vs. Pease (8 Connecticut, 541), decided in 1831, is 
usually cited as the leading case on the side of the validity 
of legislative divorces. But the divorce in question in that 
case was not legislative, but judicial, although it was granted | 
by the Legislature. The record shows that the Legislature | 
in that case acted in a judicial capacity and proceeded 
strictly according to judicial forms, just as Parliament always 
has in granting divorces. (See the divorce act recited in the 
report of the case.) 

That decision does not maintain that the granting ofa 
divorce is a legislative function, or that the marriage tie of 
a particular couple is a rightful subject of legislation, but it 
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does hold that prior to the adoption of the State constitution 
of 1818 the Legislature of Connecticut possessed all power, 
legislative and judicial, with only a few limitations; that 
the constitution of 1818 is not a grant of power, but a lim- 
itation of the powers previously belonging to the several 
branches of the Government; that the Legislature was not 
by that constitution divested of the power, which previously 
belonged to it, of granting divorces. All this appears by 
the following extract from the opinion in the case: 


“A further objection is urged against this act, viz., that 
by the new constitution of 1818 there is an entire separation 
of the legislative and judicial departments, and that the 
Legislature can now pass no act or resolution not clearly 
warranted by that constitution; that the constitutiun is a 
grant of power and not a limitation of powers already pos- 
sessed, and, in short, that there is no reserved power in the 
Legislature since the adoption of this constitution. Precisely 
the opposite of this is true. From the settlement of the State 
there have been certain fundamental rules by which power 
has been exercised. These rules were embodied in an 
instrument called by some a constitution, by others a 
charter. All agree that it was the first constitution ever 
made in Connecticut, and made, too, by the people them- 
selves. 

“It gave very extensive powers to the Legislature, and left 
too much, for it left everything almost to their will. The Con- 
stitution of 1818 professed to, and, in fact, did, limit that 
will. It adopted certain general principles, by a preamble, 
called a declaration of rights; provided for the election and 
appointment of certain organs of the government, such as 
the legislative, executive, and judicial departments, and im- 
posed upon them certain restraints. It found the State sover- 
eign and independent, with a legislative power capable of 
making all laws necessary for the good of the people, not for- 
bidden by the Constitution of the United States nor opposed 
to the sound maxims of legislation, and it left them in the 
same condition, except so far as limitations were provided.” 

* * * * * * * 


Wright vs. Wright (2 Maryland, 429), decided in Decem- 
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ber, 1852, and Cronise vs. Cronise (54 Pennsylvania State, 
255), decided in 1867, are very similar to the case of Starr rs. 
Pease. They hold that in those two States the Legislatures, 
having prior to the adoption of their constitutions possessed 
power to grant divorces, still have the same power, except as 
curtailed or limited by those instruments. In the latter case 
it was held that the Legislature could not grant a divorce in 
any case in which the courts would have jurisdiction. 

In Bingham vs. Miller (17 Ohio, 445), decided in 1848, the 
court emphatically decided the granting of divorces to be a 
judicial and not a legislative function, and that the Legisla- 
ture had no power to grant a divorce in any case but out of 
regard for supposed unpleasant consequences to people not 
parties to the suit if effect should be given to the law, the 
court gave judgment as if the law were the reverse of what 
the court found. 

Crane vs. Meginnis (1 Gill and Johnson, 463), decided in 
1829, was a suit to recover alimony awarded by an act of the 
Legislature granting a divorce to the wife. Judgment was 
given for the defendant. The concluding paragraph of the 
opinion is as follows: 

“Tn acting upon this case we wish to be understood to de- 
cide nothing but the points before mentioned; only to ad- 
judge that the exercise of Judicial power is in opposition to 
the Constitution, and that the enactment of the third section 
of the act of 1825 was an exertion of the judicial power and 
is necessarily a void act.” 


Townsend vs. Griffin (4 Harrington, Del.), decided in 1846, 
was a suit to enforce a judgment lien by creditors of the hus- 
band against the wife’s land after a divorce by the Legisla- 
ture of Delaware. The court refused to give plaintiffs the 
relief sought, but having doubts as to the validity of the 
divorce act refrained from deciding that question. 

In Gaines vs. Gaines (9 B. Monroe, Ky., 295), decided in 
1848, pending a suit for a divorce and alimony, the Legis- 
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lature granted a divorce at the husband’s instance. After 
the husband’s death the wife claimed dower and the wife’s 
share of slaves and personal property, and thus brought in 
question the validity of the divorce act. 

The court declined to decide the question as to its effect 


, upon the persons, but held it to be inoperative to divest 
property rights, even the inchoate right of dower. 
In Adams vs. Palmer (51 Maine, 480), decided in 1863, the 


court held a divorce granted by the Legislature of Maine in 
1846, with the consent of both parties, each of whom soon 
afterwards contracted new marriage relations, to be valid. 

In Cabell vs. Cabell (1 Metealf Ky., 319), decided in 1858, 
the divorce drawn in question was granted by the Legisla- 
ture with the consent of both parties. Held valid. 

Maguire vs. Maguire (7 Dana, 183), decided in 1838, has 
been often cited as a case upholding the validity of a legis- 
lative divorce, but the only point actually decided in that 
case was that under the then existing laws of Kentucky the 
courts had no jurisdiction of suit by a wife for a divorce 
against her husband, he being at the time not a resident of 

the State and absent therefrom. 

Although these cases are sometimes cited as upholding the 
doctrine that divorces in this country by special legislative 
acts are constitutional and valid, they do not support that 

doctrine, but rather bear in the opposite direction. In con- 
nection with some of these cases Judge Story has said “that 
marriage, though it be a civil institution, is understood to 
constitute a solemn obligatory contract between the parties ; 
and it has been %rguendo denied that a State Legislature con- 
stitutionally possesses authority to dissolve that contract 
against the will and without the default of either party.” 
And in a note on this passage Judge Cooley adds: “Such * 
has been the view of the State courts in general.” 


2 Story on the Constitution, 4th edition, § 1397. 
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State vs. (Fry 4 Missouri, 120), decided in 1835, was a suit 
in the name of the State to the use of Gentry and wife 
against a guardian of the wife’s estate. 

The defendant pleaded in defense a special act of the 
Legislature divorcing the plaintiffs. A demurrer to this plea 

ras sustained by the court on the ground that the act was 
void, 

The report of the case contains the exhaustive and able 
arguments of counsel on both sides, showing the case to have 
been well presented. Able opinions were rendered by two 
of the justices, thoroughly discussing all the points bearing 
upon the validity of such acts and holding them to be void. 

The case has since been followed and reaffirmed in that 
State by Bryson vs. Campbell, 12 Missouri, 498, decided in 
1849; Bryson vs. Bryson, 17 Missouri, 590, decided in 1853, 
and by Bryson vs. Bryson, 44 Missouri, 232, decided in 1869. 


Clark vs. Clark (10 New Hampshire, 380, decided in 1839), 
is a strong decision holding that marriage is a contract in- 
dissoluble except for misconduct sufficient to work a for- 
feiture of rights, and that a divoree can be granted only in 
a regular judicial proceeding. The following extract from 
the opinion shows the position of that court: 


“From the nature of the contract and the manner in 
which it affects the public interest, it has been deemed com- 
petent for the Government to provide for this dissolution of 
it, on the application of either party, against the consent of 
the other; and a contract of marriage is understood to be 
subject to this power. It has been said that it ‘may be ab- 
rogated by the sovereign will, either with or without the 
consent of both parties, whenever the public good or justice 
to both or either of the parties will thereby be subserved.’ 
If by this it is intended that the sovereign power may dis- 
solve a marriage regularly contracted and celebrated ac- 
cording to law without the consent of either of the parties, 
and without any breach of contract, the proposition is not 
admitted.” 
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It is to be noted that the alleged divorce now under con- 
sideration was by an act of a Territorial Legislature, and 
there is a broad distinction, therefore, between this case and 
all the cases arising under legislation by States. 


The following is a list of the cases we have found in 
which the validity of a divorce granted by special act of a 
Territorial Legislature have come in question in other juris- 
dictions : 


Ponder vs. Graham, 4 Florida, 25; decided in 1851. 

Levins vs. Sleator, 2 Green (Iowa), 604; decided in 
1850. | 

Chouteau vs. Magennis, 28 Missouri, i87; decided in 
1859. 

Estate of Higbee, deceased, 5 West Coast Reporter, p. 
505; decided in 1885. 


A majority of these cases—that is, all of them except the 
lowa case—deny that a Territorial Legislature has the power 
to grant a divorce, and we invite a comparison of the opinions 
in these different cases. It will be found that the lowa de- 
cision is based upon premises and assumptions which must 
have been avoided if more than a most careless or super- 
ficial examination of the subject had been given by the court, 
and the sentiments expressed are un-American throughout, 
while the opinions in the Florida, Missouri, and Utah 
cases are based upon sound and incontrovertible arguments, 
and express only the most wholesome American ideas of 
government. 

We have not cited the Washington Territory case of May- 
nard vs. Valentine (2d Washington Territory Reps.) because 
the decision in this case is a duplicate of that. Both were 
rendered by adivided court,and the second referred tothe first 
as a respectable authority. We deny it any authority and 
claim that practically it is now under review on this appeal. 
We propose to place the Utah case in opposition and pre- 
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sent it as overbalancing this case in soundness of reasoning. 
Moreover, it was made by an unanimous court. 

We subjoin a memorandum of the case. Sophia E. Higbee, 
the complainant, sued for her share and was entitled to dis- 
tribution in the estate of Lyman P. Higbee, if she was his 
lawful wife at the time of his decease. She had intermar- 
ried with him in 1866, and on December 28, 1874, an act 

ras passed by the territorial Legislature of Idaho identical 
in substance and nearly so in form with the act now called 
in question. Sophia was at the time absent from the Terri- 
tory in California, where she had been sent by him for her 
health, but where, after a year, he sent her no means of 
support. She did not hear of the divorce until in 1876. 

The same case is reported in The Pacific Reporter, vol. 5, 
p. 693. 


The question under consideration being the validity of 
the divorce, the court said: 


ZANE, ©. J.: 

“To decide this question, it is necessary to determine 
whether the divorce was within the grant of the legislative 
power to the Territory of Idaho. The Federal Government 
is one of enumerated and delegated powers, and possesses 
no others except such as are necessary to the exercise of 
those expressed. The second clause of the third section of 
the fourth article of the Constitution of the United States 
is: ‘The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory 
and other property belonging to the United States.’ ‘ No 
one, says Judge Story, ‘has ever doubted the authority of 
Congress to erect territorial governments within the terri- 
tory of the United States under the general language of this 
clause’ (2 Story on Const., sec. 1325). 

“ Rules and regulations in a legal sense mean laws. Black- 
stone says that ‘ municipal law isa rule of civil conduct pre- 
scribed by the supreme power in aState.’ A divorce is nota 
rule or regulation. ‘The divorce act is a judgment, though 
not pronounced by acourt.’ If it has any effect, it is the dis- 
solution of the bonds of matrimony between husband and 
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wife, a decree which terminates the rights and duties of the 
marriage relation. It is confined to the parties to the 
marriage, and, therefore, cannot be a rule or regulation, 
Congress unquestionably has the power to enact laws with 
respect to marriage and divorce in the Territories—to pro- 
tect the former and to specify the causes for the latter and 
the mode to be pursued in obtaining the latter; but, so far 
as we are advised, Congress has never exercised or claimed 
authority to grant divorces.” 


* * * * * * * 


“The Legislature of the Territory of Idaho attempted to 
try petitioner’s case without evidence, and, at one blow, to 
make the law, and the decision, which severed all her rights 
as wife. By the common law, marriage is for life, and in- 
dissoluble except for cause. In the case of Smith v. Smith 
(13 Gray, 209) Shaw, C. J., said: ‘ Marriage is undoubtedly 
a contract, but it is a contract sanctioned by law, controlled 
vy considerations of public policy, vital to the order and 
harmony of social life, and in its nature indissoluble except 
by the violation of duty on the one part, to be taken ad- 
vantage of in a special manner provided by law on the 
other.’ 

“From the point of view from which we are considering 
this case, it is immaterial whether marriage is held to bea 
contract or a status. In either case the rights which the 
relation affords and the duties which it imposes are equally 
under the protection of the law.” 

* * * * * * ¥ 


“Yet it does not follow that the individual rights of the 
parties may be disregarded because the public have an in- 
terest in the institution of marriage. Both classes of inter- 
ests exist together and both should be secured and protected. 
All persons, with respect to their marital rights, are equal 
before the law,and the State must extend to all equal, exact, 
and even-handed justice. Therefore, the act of the Legis- 
lature of Idaho cannot be sustained without holding that 
the,granting of a divorce is a rightful subject of legislation, 
without violating that great principle of equalness upon 
which all justice and all equity repose, and without deny- 
ing to the petitioner the benefit of the law of the land and 
refusing her a day in court and a right to a fair trial. 
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“ The act cannot be upheld upon principle. The authori- 
ties are conflicting. The constitutions of thirty-one States 
forbid legislative divorces. None have ever been granted 
in this Territory, and but few in any of the Territories. 
Neither of the parties to the marriage in question ever mar- 
ried again, and no serious consequences are likely to follow 
from holding that the act in question is void. 

“The decree of the lower court is reversed and the cause 
remanded, with direction to enter a decree in harmony with 
this opinion. | 


“'Twiss, A. J.. and Emerson, A. J., concurred.” 


We claim that we have now shown that the decided weight 
of authority is against the proposition that the granting of 
divorces is a legislative function, and that the court below 
erred in assuming, as it did, that the courts of the country, 
by numerous decisions and constant practice, have established 
the contrary doctrine. In summing up we find that, aside 
from mere voluntary side remarks in the decision of cases 
in which the question was not necessarily involved, this 
question first began to receive attention in the appellate 
courts in 1829, when the supreme court of Maryland, in 
Crane vs. Meginniss, denied the power of the Legislature to 
award alimony. Next, in 1831, the supreme court of Con- 
necticut affirmed the validity of a divorce granted for cause 
duly established upon a regular trial by the Legislature of 
that State acting in that matter judicially. In 1835 the 
supreme court of Missouri denied the power of the Legis- 
lature of that State by special act to grant a divorce in any 
case, and in 1839 a similar decision was rendered by the 
supreme court of New Hampshire. 

In 1846 the supreme court of Delaware, in asuit in equity, 
expressed grave doubts as to the validity of a divorce 
granted by the Legislature of that State, but disposed of the 
case without deciding the point. In 1848 the supreme court 
of Kentucky denied that the inchoate right of dower could 
be cut off or at all affected by a legislative act of divorce; 
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and the supreme court of Ohio denied that the Legislature 
of the State had the powerto grant divorces, although it gave 
a judgment in the case contrary to its decision. In 1849 
(in Jones vs. Jones, 12 Pa. St., p. 350), the supreme court of 
Pennsylvania expressed strong doubts as to the granting of 
divorces. In 1850 the validity of a divorce by the Terri- 
torial Legislature of Iowa was upheld by the supreme court 
of that State. In 1851 a decision counter to the last men- 
tioned was rendered by the supreme court of Florida. 

These are the decisions which the court below assumed 
had settled the law at the time the Legislature of Oregon 
Territory passed the act now called in question. 

It is to be noted that prior to the passage of the organic 
act of Oregon Territory, in 1848, no divorce granted by a 
Territorial Legislature had been upheld in any reported case. 

There are many other cases containing a vast amount of 
obiter dicta for and against the validity of legislative divorces, 
but as the point was not necessary to be considered in the de- 
cisions rendered, they cannot be regarded in the light of au- 
thority. 

The American authors and commentators who have 
discussed the question, except Mr. Bishop, condemn the 
practice and deny that divorce is a rightful subject of legis- 
lation. Judge Cooley says that “the general sentiment in 
the legal profession is against the rightfulness of special 
legislative divorces.” 

Cooley on Constitutional Limitations, 4th edition, p, 
113. (Marginal.) 


That the American people generally concur with the legal 
profession on this subject is evidenced by the fact that most 
of the State constitutions expressly prohibit special legisla- 
tive divorces. 

In 1826 Congress annulled several special acts of divorce 
passed by the Legislature of the Territory of Florida (4 
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Statutes at Large, p. 167, § 14), whereupon Chancellor Kent 
remarks: 
“This is an instance of a strong national condemnation 
of the practice of granting legislative divorces.” 
2 Kent’s Commentaries, 4th edition, p. 105, note a. 


And his opinion of the action of Congress was concurred 
in by the supreme court of Florida in the case of Ponder vs. 
Graham (4 Florida, p. 44). 

jut even if the authorities were otherwise and practically 
unanimous, as the court below supposed, we maintain that 
the practice of granting divorces by special legislative acts, 
without the consent or fault of or notice to either party, is 
wrong; that all decisions to the contrary are erroneous, 
and that error oft repeated does not thereby become right, 
especially when all the time met by counter-decisions. 
Moreover, the question is to be determined by the law of 
Oregon, and not by the law of any of the States. 

Although the power to grant divorces in England belongs 
to and has been exercised by Parliament, it does not follow 
that similar power belongs to the Legislatures of the States ; 
and although the latter may have the power, it does not fol- 
low that similar power is possessed by the Legislatures of 
any of the Territories, for, as we shall show presently, the 
latter have only the powers expressly delegated to them by 
Congress. This point is made clear in Ponder rs. Graham, 
4 Florida, p. 35. (See, also, Kilbourn vs. Thompson, 103 
United States, p. 155.) 

Leaving the authorities and viewing the question in the 
light of reason alone, we next observe that no good reason 
to uphold the validity of a special act of the Legislature 
severing the marriage bond of a particular wedded pair with- 
out the consent of one of the parties, who has been guilty of 
no fault in the matter, has ever been discovered, but, on the 
contrary, there are unanswerable arguments against the 
ralidity of such a proceeding by the Legislature of a Terri- 
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tory. We shall limit our discussion to the powers of Terri 
torial Legislatures. 

In the first place, let us consider the temporary expedients 
called territorial governments. What are they? Are they 
endowed with the attributes of sovereignty? Certainly not, 
for the people subject to their rule have no voice in framing 
them; they are not permanent in character; they are mere 
dependencies of the National Government. Their position 
relative to the nation is analogous to that of counties or 
other municipal governments to the respective States. 

In the decision of this Court in the case of the National 
Bank of Brunswick vs. County of Yankton (101 United States, 
p. 153), the position and character of the Territorial govern- 
ments are thus defined : ! 


“The Territories are but political subdivisions of the out- 
lying dominion of the United States. Their relation to the 
General Government is much the same as that which counties 
bear to the respective States, and Congress may legislate for 
them as a State does for its municipal organizations.” 


From this it follows that the organic act of Oregon Terri- 
tory differs essentially from the constitutions of Connecticut, 
Pennsylvania, and the other States in this, that instead of 
being merely a limitation upon the powers of the Legislature 
it is a grant of power, and is the only source of power in the 
Legislature. 

The act of the Oregon Legislature declaring the bonds of 
matrimony between Lydia Maynard and her husband dis- 
solved being a special act for a particular case, and, if valid, 
its effect being to divest her of her rights as a married woman 
against her will and without any cause or reason, except 
that such was the will of the Legislature, was an attempt on 
the part of the Legislature to exercise an extraordinary 
power. Such exercise of power is forbidden by the princi- 
ples of the common law and Magna Charta by which consti- 
tutional grants of power are to be interpreted, and the act is 
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unconstitutional, unless the will of the sovereign to vest the 
power in the Legislature to do such act elearly appears. No 
inference in favor of the grant of such power will be in- 
dulged ; nor will it be deemed within any grant of power 
made in general terms. 


Cooley on Constitutional Limitations, 175, 176, 188. 


Congress has never by express provision vested in any 
Territorial Legislature power to grant divorces or pass spe- 
cial laws to affect individual cases. If such power was ever 
granted to the Legislature of Oregon Territory, it must have 
been by necessary implication. By its organic act, the Ter- 
ritory was provided with courts as well as an executive and 
a Legislature and all the machinery necessary for a sound, 
eflicient, and free government; hence there could be no con- 
trolling necessity for the exercise of this species of power by 
the Legislature, for the marriage relation and status of the 
inhabitants could be as well regulated by general laws, and 
the courts were provided to adjudicate upon the rights of 
parties. 

The entire grant of legislative power is contained in the 
first clause of § 6 of the organic act of the Territory and is 
in these words: “The legislative power of the Territory 
shall extend to all rightful subjects of legislation not incon- 
sistent with the Constitution and laws of the United States.” 


9 Statutes at Large, 323. 


Section eight of the organic act of Oregon Territory vests 
the judicial power of the ‘Territory in the courts and justices 
of the peace therein provided for. 


9 Statutes at Large, 323. 


In accordance with the established principles of govern- 
ment and rules of constitutional construction in this country, 
this provision must be understood as vesting the whole judi- 
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cial power in the courts and justices of the peace, and as pro- 
hibiting the exercise of judicial power by either of the co- 
ordinate branches of the Territorial government. 

Cooley on Constitutional Limitations, 87, 95, 174. 

1 Kent’s Commentaries, 291. 

Story on the Constitution, § 1592. 


A divorce cannot be rightfully granted _in any case without 
cause. To ascertain and declare the existence of sufficient 
cause in a particular case is not a legislative but a judicial 
function, and judicial power is not given to the Legislature, 
but is vested in the courts by the section of the organic act 
above cited. 


By the fourteenth section of the organic law of Oregon 
Territory the inhabitants thereof were granted all the rights, 
privileges, and advantages secured to the people of the 
Northwest Territory by, and subjected to all the conditions 
and restrictions and prohibitions of, the articles of compact 
contained in the ordinance of 1787. 

That ordinance provides that, “in the just preservation of 
rights and property, it is understood and declared that no 
law ought ever to be made or have any force in the said 
Territory that shall in any manner interfere with or affect 
private contracts or engagements, bona fide and without 
fraud, previously formed.” 

General Laws of Oregon, p. 59. 


Lydia A. Maynard, at the time of the passage of the act, 
was not within the Territory of Oregon, and being separated 
from her husband, in fact without her fault, she was not 
affected by his change of domicile, but remained as he left 
her, domiciled in Ohio. Such being the case, the act passed 
without notice to her and without her consent is void as to 


her. 
Cheely vs. Clayton, 110 United States, 705. 


People vs. Baker, 76 New York, 78. 
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The supposed act of divorce, being void for want of power 
in the Legislature, could acquire no vitality or become valid 
by the mere failure of Congress to disapprove and annul it. 

Congress had doubtless adjourned on Mareh 2, 1853, be- 
fore a copy of the laws reached Washington. Lydia did not 
hear of the transaction for over six months after its date, 
and Catharine was married to Maynard on the 15th of Jan- 
uary, 1853. These facts can give no respectability to the 
enactment; they are rather a reproach to the Legislature, 
who, if they could pass an act divorcing Lydia without fault 
by her and without notice to her, might have divorced them- 
selves from their own wives and returned to their homes for 
the Christmas holidays as single men, or with new wives— 
for the loss of a companion by legislative enactment is not 
supposed to inflict upon the relict a very long and painful 
period of grief. 

It will not do to impute to all the bad legislation of the 
Territories not affirmatively disapproved by Congress the 
sanction of congressional approval. 

Congress has exercised its power of annulling territorial 
statutes but sparingly, and there are many reasons for this 
other than a deliberate intention to acquiesce. Members of 
Congress have neither the time nor inelination to study the 
different enactments of the Territories or perform the amount 
of labor necessary to the passage of bills to annul the bad 
ones; and it is preferable to leave the people to legislate for 
themselves so long as the courts are open and free to 
pronounce void all such acts as are in violation of the 
Constitution or laws of the United States and such as the 
Legislatures have no power to pass. 

The courts have pronounced many territorial statutes 
vold long after they have taken effect, although Congress 
had failed toannul them. We will citean instance of recent 
occurrence: In 1883 the Legislature of Washington Terri- 
tory passed an act extending the elective franchise to women. 
Under this act women voted, were elected to and filled public 
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offices, and served as grand and petit jurors, and judgments 
were rendered upon their presentments and verdicts; and 
afterwards, in 1887, the supreme court of Washington Ter- 
ritory, in the case of Harland vs. The Territory (13 Pacific 
Reporter, 453), held this statute void for want of a good 
title to express its object, as required by the organic act of 
the Territory, although Congress had failed to annul the 
act. This decision was rendered by a divided court, but it 
has since been reaffirmed by a unanimous decision of the 
court as now constituted. 

In Dunphy vs. Kleinsmith and Duer (11 Wallace, 610), 
this Court, in effect though not in words, held the civil 
practice act of Montana void, although it had been in oper- 
ation in that Territory several years, and had not been dis- 
approved by Congress. 

See also Ponder vs. Graham (4 Florida, p. 44), in which case 
it is shown that even by an affirmative approval Congress 
could not make such an act valid, because Congress has no 
judicial power except as specified in the Constitution, and 
could not itself grant a divorce. This argument is conclu- 
sive on the point, and it is supported by the decision of this 
Court in Kilbourn vs. Thompson (103 United States, p. 192). 

This latter case also contains a perfect answer to the sug- 
gestion of the court below, that the proceedings of the Legis- 
lature in a matter affecting individual rights cannot be re- 
examined in the courts at the suit of the injured party. 


The supreme court of Massachusett, in its decision in the 
case of Burnham vs. Morrissey (14 Gray, 226), makes this 
emphatic statement: 


“ Living under a written constitution, no branch or depart- 
ment of the Government is supreme, and it is the province 
and duty of the judicial department to determine in cases 
regularly brought before them whether the powers of any 
branch of the Government, and even those of the Legislature, 
in the enactment of laws have been exercised in conformity 
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to the Constitution, and if they have not to treat their acts — 
as null and void.” 


And this statement, with other matter, is quoted and ap- 
proved by this Court in its opinion in the case referred to on 
page 199. a 


In conclusion, we submit that this was an act of gross in- 
justice to a blameless woman and her children, and the 
judgment of the court below sustaining it ought to be re- 
versed. 

Henry Bearp, 
C. H. Hanrorp, 


Attorneys for Appellants. 
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APPENDIX. 


EXTRACTS FROM THE STATUTES. 


From the Oregon Donation Law, approved September 27, 1850, 
9th Stat., 496, et seq. 


“Sec. 4. And be it further enacted, That there shall be, and 
hereby is, granted to every white settler or occupant of the 
public lands, American half-breed Indians included, above 
the age of eighteen years, being a citizen of the United 
States, or having made a declaration according to law, of his 
intention to become a citizen, or who shall make such decla- 
ration on or before the first day of December, eighteen hun- 
dred and fifty-one, now residing in said Territory,or who shall 
become a resident thereof on or before the first day of De- 
cember, eighteen hundred and fifty, and who shall have 
resided upon and cultivated the same for four consecutive 
years, and shall otherwise conform to the provisions of this 
act, the quantity of one half section, or three hundred and 
twenty acres of land, if a single man, and if a married man, 
or if he shall become married within one year from the first 
day of December, eighteen hundred and fifty, the quantity of 
one section, or six hundred and forty acres, one-half to him- 
self and the other half to his wife, to be held by her in her 
own right; and the surveyor general shall designate the 
part enuring to the husband and that to the wife, and enter 
the same on the records of his office; and in all cases where 
such married persons have complied with the provisions of 
this act, so as to entitle them to the grant as above provided, 
whether under the late provisional government of Oregon, 
or since, and either shall have died before the patent issues, 
the survivor and children or heirs of the deceased shall be 
entitled to the share or interest of the deceased in equal pro- 
portions, except where the deceased shall otherwise dispose 
of it by testament duly and properly executed according to 
the laws of Oregon: Provided, That no alien shall be enti- 
titled to a patent to land, granted by this act, until he shall 
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produce to the surveyor general of Oregon, record evidence 
that his naturalization as a citizen of the United States has 
been completed ; but if any alien having made his declara- 
tion of intention to become a citizen of the United States, 
after the passage of this act, shall die before his naturaliza- 
tion shall be completed, the possessory right acquired by him 
under the provisions of this act shall descend to his heirs-at- 
law, or pass to his devisees, to whom, as the case may be, the 
patent shall issue ; Provided further, That in all cases pro- 
vided for in this section the donation shall embrace the land 
actually occupied and cultivated by the settler thereon : Pro- 
vided further, That all future contracts by any person or per- 
sons entitled to the benefit of this act for the sale of the land 
to which he or they may be entitled under this act before he 
or they have received a patent therefor shall be void: Pro- 
vided further, however, That this section shall not be so con- 
strued as to allow those claiming rights under the treaty with 
Great Britian relative to the Oregon Territory toclaim both 
under this grant and the treaty, but merely to secure them 
the election and confine them toa single grant of land. 
“Sec. 5. And be it further enacted, That to all white male 
citizens of the United States, or persons who shall have made 
a declaration of intention to become such, above the age of 
twenty-one years, emigrating to and settling in said Terri- 
tory between the first dav of December, eighteen hundred 
and fifty, and the first day of December, eighteen hundred 
and fifty-three; and to all white male American citizens not 
hereinbefore provided for, becoming one and twenty vears 
of age, in said Territory, and settling there between the 
times last aforesaid, who shall in other respects comply with 
the foregoing section and the provision of this law, there 
shall be, and hereby is, granted the quantity of one-quarter 
section, or one hundred and sixty acres of land, if a single 
man; or if married, or if he shall become married within 
one year from the time of arriving in said Territory, or within 
one year after becoming twenty-one years of age as afore- 
said, then the quantity of one-half section, or three hundred 
and twenty acres, one half to the husband and the other half 
to the wife in her own right, to be designated by the sur- 
vevor general as aforesaid: Provided always, That no person 
shall ever receive a patent for more than one donation of 
land in said Territory in his or her own right: Provided, 
That no mineral lands shall be located or granted under 
the provisions of this act. 


' 
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“Sec. 6. And be it further enacted, That within three months 
after the survey has been made, or where the survey has 
been made before the settlement commenced, then within 
three months from the commencement of such settlement, 
each of said settlers shall notify the surveyor general, to be 
appointed under this act, of the precise tract or tracts claimed 
by them respectively under this law, and in all cases it shall 
be In a compact form; and where it is practicable so to do, 
the land so claimed shall be taken as nearly as practicable 
by legal subdivisions; but where that cannot be done, it shall 
be the duty of the said surveyor general to survey and mark 
each claim with the boundaries as claimed, at the request 
and expense of the claimant; the charge for the same in 
such case not to exceed the price paid for surveying the 
public lands. The surveyor general shall enter a descrip- 
tion of such claims in a book to be kept by him for that 
purpose, and note, temporarily, on the township plats, the 
tract or tracts so designated, with the boundaries; and when- 
ever a conflict of boundaries shall arise prior to issuing the 
patent, the same shall be determined by the surveyor 
general: Provided, That after the first of December next, all 
claims shall be bounded by lines running east and west, and 
north and south ; And provided further, That after the survey 
is made, all claims shall be made in conformity to the same, 
and in compact form. 

“See. 7. And be it further enacted, That within twelve months 
after the surveys have been made, or, where the survey has 
been made before the settlement, then, within twelve months 
froin the time the settlement was commenced, each person 
claiming a donation right under this act shall prove to the 
satisfaction of the surveyor general, or of such other officer 
as may be appointed by law for that purpose, that the settle- 
ment and cultivation required by this act had been com- 
menced, specifying the time of the commencement; and at 
any time after the expiration of four years from the date of 
such settlement, whether made under the laws of the late 
provisional government or not, shall prove in like manner, 
by two disinterested witnesses, the fact of continued residence 
and cultivation required by the fourth section of this act; 
and upon such proof being made, the surveyor general, or 
other officer appointed by law for that purpose, shall issue 
certificates under such rules and regulations as may be pre- 
scribed by the Commissioner of the General Land Office, 


54 


setting forth the facts in the case, and specifying the land 
to which the parties are entitled. And the said surveyor 
general shall return the proof so taken to the office of the 
Commissioner of the General Land Office, and if the said 
Commissioner shall find no valid objection thereto, patents 
shall issue for the land according to the certificates aforesaid, 
upon the surrender thereof. 

“Src. 8. And be it further enacted, That upon the death of 
any settler before the expiration of the four years’ continued 
possession required by this act, all the rights of the deceased 
under this act shall descend to the heirs-at-law of such settler, 
including the widow, where one is left, in equal parts ; and 
proof of compliance with the conditions of this act up to the 
time of the death of such settler shall be sufficient to entitle 
them to the patent.” 


On 14th February, 1853, an act amending said act of 27th 
September, 1850. (10 Stat., 158.) 
Section 6 of said amendatory act is as follows: 


“That every person entitled to the benefit of the fourth 
section of the act of which this is amendatory, who was resi- 
dent in said Territory on or prior to the first of December, 
eighteen hundred and fifty, shall be and hereby is required 
to file with the surveyor general of said Territory, in advance 
of the time when the public surveys shall be extended over 
the particular land claimed by him, where those surveys shall 
not have been made previous to the date of this act, a no- 
tice in writing, setting forth his claim to the benefits of said 
section, and citing all required particulars in reference to 
such settlement claim; and al! persons failing to give such 
notice on or prior to the first of December, eighteen hundred 
and fifty-three, shall be thereafter debarred from ever re- 
ceiving any benefit under said fourth section.” 
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ARGU MENT. 


I am content with the statement of the case made 
in the brief of counsel for appellants. 

Fifteen years ago I was the legal adviser of the 
Interior Department, and considered the Maynard 
case, and prepared the decision made by Secretary 
Delano, and now brought forward for review in this 
court. The Secretary then held that the four years 
of settlement and cultivation were conditions prece- 
dent to the vesting of title; that the act of the Ter- 
ritorial Legislature, divorcing the parties, was a valid 
act and operated to dissolve the marital relations 
between them, and that the said Lydia had no interest 
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in the premises, because she ceased to be the wife of 
the said. David before the period of settlement and 
cultivation had expired. T shall endeavor, in this 
argument, to satisfy this court that his conclusions 
were correct, and that the court below was right in 
sustaining the demurrer to the amended complaint. 

1. The demurrer was properly sustained, because 
the controlling question before the Secretary of the 
Interior was ore of fact, and having been found by 
him adverse to these plaintiffs, his finding cannot 
be reviewed in any court. That question was whether 
Lydia A. Maynard was the wi/e of David 8S. May- 
nard at the time this transaction took place. He 
found that she was not. I claim that this finding 
was conclusive upon these plaintiffs. Their mother, 
through whom they claim, was a party to the pro- 
ceeding. The record shows that she was a party, 
and was present before the Register and Receiver, 
asserting her claim to the lands now in controversy. 
If she were bound, they were bound, being privies 
in blood and estate. That all parties are bound by 
the decision of the Secretary, upon questions of fact, 
has been repeatedly decided by this Court, and must 
be conceded to be settled law. I call attention to 
the last decision, because it states the rule so clearly 
as to leave no room for doubt or misapprehension, 
and because the case was much like the one now 
under consideration. It is that of Baldirin v. Stark, 
107 U. S., 4638. Mr. Justice MILLER, in delivering 
the opinion of the court, said : 


‘*This is a writ of error to the Supreme Court of 
the State of Nebraska. The substance of the original 
bill in the State court is, that in a contest for the 
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right to enter a trect of land between Stark and Van 
Pelt, before the Land Department, the Secretary of 
the Interior erroneously decided in favor of Van 
Pelt, to whom a patent was issued ; and the prayer 
of the bill is, that Baldwin, who holds under Van 
Pelt shall be decreed to hold the title in trust for 
Stark, and convey it to him, and. be enjoined from 
prosecuting further an action of ejectment against 
plaintiff ; which he has commenced for the land in 
controversy. * * The record shows that upon all 
the questions involved the Department decided in 
favor of Stark except one, which was that he was 
disqualifie! to make the pre-emption claim he was 
then prosecuting by reason of having previously 
exercised that right in regard to other lands. 
Whether he had thus made a filing of a former 
declaratory statement was a question of fact much 
contested before the Department, in regard to which 
Stark himself was sworn, as Were also several other 
witnesses, and the record of the alleged filing was 
also produced. On all this evidence the Commis- 
sioner of the General Land Office decided that he 
had tiled the previous declaration and was, there- 
fore, disqualified asa pre-emptor of the land now in 
controversy. On appeal to the Secretary of the In- 
terior this decision was affirmed, and Stark’s claim 
was rejected, and Van Pelt’s allowed, and the patent 
issued to him. 

‘*The Supreme Court of Nebraska holds that the 
Land Department decided this question of fact er- 
roneously, and that Stark never filed or made the 
former declaratory statement that he was a qualified 
pre-emptor for the land patented to Van Pelt, and 
decrees a conveyance to him by Baldwin, of the 
legal title vested by the patent. Baldwin ys. Slark, 
7 Nebraska, 114. 

‘*It has been so repeatedly decided in this Court, 
in cases of this character, that the Land Depart- 
ment is a tribunal appointed by Congress to decide 
questions like this, and when finally decided by the 
oflicers of that department (he decision is conclusive 


everywhere else, as regards all questions of fact, 
thal if is useless to consider the point further. Where 
fraud or imposition have been practiced on the 
party interested, or on the officers of the law, or 
where these latter have clearly mistaken the law of 
the case as applicable to the facts, Courts of Equity 
may give relief, but they are not authorized to re- 
examine into a mere question of faet, dependent on 
conflicting evidence, and to review the weight which 
those officers attached to such evidence. Johuson 
vs. Towsley, 13 Wall, 36; Gibson vs. Choutean, ib. 
102; Marquery vs. Frishic, 101 U. 8., 475; Shipley 
vs. Comwdn, 91 U.S... 830. 

‘The case before us is a simple re-examination by 
the Supreme Court of Nebraska of the evidence on 
which the Commissioner of the Land Office and the 
Secretary cf the Interior decided that Stark had 
made a prior declaratory statement for the pre- 
emption of other land, and a reversal of that de- 
cision. 7 Nebraska, 114. * * * * The decree 
of the Supreme Court of Nebraska is reversed.’’ 


This decision must be regarded as conclusive of 
this case, if the question above considered was one 
of fact. 

But it may be argued that it was not purely one 
of fact, but a mixed one of law and fact depending, 
for its solution, upon the validity of the legislative 
divorcee. If this Court shall be of that opinion, then 
I maintain— 


(2.) That the divorcee was legal and valid, and that 
the Secretary correctly so decided. 

Had the legislature the power to grant the divorce? 

The act of Congress gave it legislative power ex- 
tending to ‘tall rightful subjects of legislation, not 
inconsistent with the Constitution and Laws of the 
United States.”* 9 Stat., $ 6, page 325. 
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This act was passed on the 14th of August, 1848, 
and it becomes important to inquire what was then 
generally considered as ‘‘ rightful subjects of legis- 
lation.”” Was the granting of a divorce one of such 
‘rightful subjects ?”’ 

It seems to me that in the light of long-established 
and almost universal legislative action and of a 
nearly unbroken current of opinion by text writers 
and legal tribunals, the question is easily answered. 

It is familiar doctrine that our ancestors brought 
with them, in the early settlement of this country, 
the common law and the legal usages and remedies 
recognized and adopted in England. Among them 
was the principle that legislative bodies were clothed 
with the power to grant a divorce. That principle 
was actedupon by Parliament as early as 1669, in the 
celebrated case of Lord Ross. MeQueen’s Practice 
House of Lords, 471, 1 Bishop Mar. & Divorce § 667, 
6th Ed. And has been from that day to the present. 


Bishop, | Mar. & D., § 663, says: 


‘When this country was settled, it is seen, disso- 
lution of valid.marriage was a legislative function 
in the mother country. Quite, of course, therefore, 
the practice came into use here. In later years, it 
has very much, not entirely, faded away.”’ 


And again, do., $ 664: 


‘‘The fact that, at the time of the settlement of 
this country, legislative divorces were common, com- 
petent and valid in England, whence our jurispru- 
dence was derived, makes them conclusively so here, 
except where an invalidity is directly or indirectly 
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created by a written constitution binding on the leg- 
islative power.”’ 


Cooley, Const. Lim., 4th Ed., p. 132, says: 


‘*There is another class of cases in which it would 
seem that action ought to be referred exclusively to 
the judicial tribunals, but, in respeet to which, the 
prevailing doctrine seems to be that the legislature 
has complete control, unless specially restrained by 
the State constitution. The granting of divorces 
from the bonds of matrimony was not confided to 
the courts in England, and from the earliest days 
the Colonial and State legislatures have assumed to 
possess the same power over the subject which was 
possessed by the Parliament, and from time to time 
they have passed special laws declaring a dissolution 
of the bonds of matrimony in special cases.’’ 


Kent, 2 Com., 98, says: 


‘During the period of our Colonial government, 
for more than one hundred years preceding the revo- 
tion, no divorcee took place in the colony of New 
York, and for many vears after New York became 
an independent State, there was not any law/ul mode 
of dissolving a marriage in the lifetime of the par- 
ties, but by a special act of the legislature. * * * 
At last the legislature, in 1787, authorized the Court 
of Chancery to pronounce divorces @ vinculo in the 
single case of adultery, upon a bill filed by the party 
agerieved,”’ 


And again, 2 Com., 105, note c.: 
‘In the States, generally, the legislature may, in 
their discretion, grant divorces in extraordinary 


‘“ases, and they occasionally exercise the power.”’ 


Blackstone, 1 Com., 441, says: 


; 


@t- ee ee ee 


7 


‘‘ By the English law a marriage, valid in its com- 
mencement, cannot be dissolved, for any cause, 
without an act of Parliament.’’ 


In Crane vs. Meginnis, 1 Gill & Johns., 474, the 
Court said : 


‘¢Divorces in this State, from the earliest times, 
have emanated from the General Assembly, and can 
now be viewed in no other light than as regular 
exertions of the legislative power.”’ 


In Cronin vs. Cronin, 54 Penn. State, 260, the 
Court said : 


‘Special divorce laws are legislative acts. This 
power has been exercised from the earliest period by 
the legislature of the province, and Dy that of the 
State, under the constitutions of 1776 and 1790. 
The continual exercise of the power, after the 
adoption of the constitution of 1790, cannot be ac- 
counted for except on the ground that all men, 
learned and unlearned, believed it to be a legitimate 
exercise of legislative power. This belief is further 
strengthened by the fact that no judicial decision has 
been made against it. Communis error facit jus 
would be sufficient to support it, but it stands upon 
higher ground of contemporaneous and continued 
construction of the people of their own instru- 
ment.’’ , 


In Noel vs. Ewing, 9 Ind., 53, the Court said : 


‘Divorces are not governed by the rules which 
govern the recission of other contracts. They are 
acts of sovereignty, dictated by considerations of 
public policy, on subjects entirely within State con- 
trol and municipal regulation. It would be Lazard- 
ous to now declare these acts unconstitutional. The 
practice has been too extensive and long continued, 
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and on any but a clear question the consequences 
would be too serious. The courts will therefore 
wisely hold, as courts have always conservatively 
held, that whatever might have been the construe- 
tion, were it ves iufegra, time and the practice of the 
States, and the immense interests involved, in addi- 
tion to the intrinsic character of the marriage rela- 
tion itself, have settled the question of legislative 
power over it beyond the reach of judicial specu- 
lation.” 


The same views are clearly stated and adopted by 
the Court in Learin vs. Sleator, 2 Green, (Lowa, ) 
604. 

Starr vs. Pease, 8 Conn., 541. 

Gaines vs. Gaines, 9 B. Munr., 295. 
Metzell!’s Appeal, 10 Penn. State, 449. 
Griffin vs. Griffin, 4 Harr., (Del.,) 440. 


The Supreme Court of Ohio, in Binghan vs. Miller, 
17 Ohio, 448, although it denied the legislative power, 
vet, in view of the consequences that would result 
from declaring legislative divorces invalid, held that 
the divorcee was valid. It said: 


‘To deny this long exercised power and declare all 
the consequences resulting from it void, is pregnant 
with fearful consequences. If it affected only rights 
of property we should not hesitate; but second mar- 
riages have been contracted and children born, and 
it would bastardize all these, although born under 
the sanction of apparent wedlock, authorized by an 
act of the Legislature before they were born, and in 
consequence of which the relation was formed which 
gave them birth.”’ 


These considerations were sufficient to justify and 
require it to hold the divorce valid. 


Ol 
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I shall content myself with the citation of the 
above authorities, and claim that I have fairly estab- 
lished the proposition that the Territorial Legislature 
had the legislative power to grant a divorcee in a 
proper case. Was that power qualified or taken 
away by the allegations of the complaint that the 
said Lydia had no notice of the proceeding, and 
that there was no good ground for the same, and that 
she never assented thereto / 


The Chief Justice, in the case of Maynard vs. Val- 
entine 2, Wash. Ter. Rep., 3, which involved the val- 
idity of this identical Maynard divorce, said : 


‘*Must it not be conclusively presumed that the 
Legislature has done whatever was right and becom- 
ing in the premises ; has made inquiry; has found 
tit facts on which to base its action, and has not ex- 
ercised 9 discretion which belongs to it, and to it ex- 
clusively, except upon full information and for just 
cause ? Could this court set as a tribunal of review to 
investigate and redress the acts of the Legislature 
in the exercise of its legislative discretion ? Can we 
inquire into the fidelity of the legislative body to the 
trusts reposed in it bv the people; and if, in our 
opinion, it was unfaithful, then pronounce its doings 
void ? Certainly our courts are not constituted with 
any such functions.”’ 


Cooley Const. Lim., 134, says: 


‘‘In dissolving the relation, it proceeds upon such 
reasons as to it seem sufficient; and if inquiry is 
made into the facts of the past it is no more than is 
needful when any change of the law is contemplated 
with a view to the establishment of more salutary 
rules for the future. The inquiry, therefore, is not 
judicial in its nature, and it is not essential that 
there be any particular finding of misconduct or un- 


10) 


fitness in the parties. As in other cases of legisla- 
tive action, the reasons or motives of the Legislature 
cannot be inquired into. * * * * The legisla- 
tive will must be regarded as sufficient reason for the 
rule which it promulgates.”’ 


And in Wright vs. Wright, 2 Maryland, 451, the 
court said : 


‘In the absence of all evidence to the contrary, we 
are to assume that the action of a co-ordinate branch 
of the Government has been within the limits pre- 
scribed by the constitution. If the passage of a par- 
ticular act be but a ‘regular exercise of legislative 
power,’ notice is unnecessary. The Legislature may, 
of its own motion, without suggestion from or to any 
ether body or person exercise the power which it is 
endowed by the Constitution.’’ 


And in Cronin vs. Cronin, supra, the court said : 


‘*The observations. already made dispose of the 
question of notice. The power being shown to be 
legislative, the judicial quality of the act is merged. 
Notice becomes unnecessary, because it is a law and 
not a decree.’’ 


See, also, /’lefcher vs. Peck, 6 Cranch, 87, where 
the Supreme Court of the United States held that a 
statute of a State could not be attacked by showing 
that the members of the legislature acted corruptly 
in its passage. 


3. Having shown that the Territorial Legislature 
had the legislative power to dissolve a marriage con- 
tract, | now proceed to inquire whether the exercise 
of that power was inconsistent with the Constitution 
or laws of the United States 


on | 
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I shall take for granted that the only clause in the 
Constitution or laws with which there is any plausi- 
ble ground for contending that there is an inconsis- 
tency, is that clause, in the Constitution, forbidding 
any State from passing any law impairing the obli- 
gation of contracts. 


Const., Art. 1, § 10. 


Upon this point the authorities are overwhelmingly 
in favor of the proposition that the marriage con- 
tract is not one of the contracts that are contemnprated 
in that clause of the Constitution. 


While there is simply an agreement to marry, it 
may be said to be a contract ; but when the agreement 
has been executed and the marriage consummated, 
then it becomes a new social relation—a status, sub- 
ject to the control of the legislature. 


The Court well expressed the true doctrine in 
Maynard vs. Valentine, supra. It said: 


‘Tf the marriage contract between Maynard and 
appellant contained obligations such as the Constitu- 
tion prohibits any State, by law, to impair, and the 
contract could not be set aside without impairment 
of those obligations, then it was one that the Legisla- 
ture of Oregon never had power toannul. But we 
are of the opinion that the contract of marriage was 
not within the purview of the constitutional clause. 
Not but that we believe a marriage to be a contract. 
It certainly isa very important contract. It not only 
most intimately affects the married persons in their 
private affairs, but it changes their social and politi- 
cal status. It brings them into new relationships to 
society and to the State; relationships which our 
law-givers have oftentimes recognized with favor and 


distinction. 


marriage. 


should be 
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It is so peculiar in its office and effect, 
that when ordinarily contracts are talked of, no ref- 
erence is understood to be made to the contract of 
lt isso unique that if all contracts possi- 
ble were to be classified scientifically into varieties, 
species, genera, classes, etc., 1t would stand alone in 
the most comprehensive sub-division to which it . 
assigned. Ever since the adoption of the 
Federal Constitution, the general current of legal 


Opinion in this country, as evidenced by law writers, 


legislative enactments, and judicial decisions, is op- 
posed to the idea that the provision against impair- 
ing the obligation of contracts had any beariny upon 
It is not necessary to cite from the num- 
Their opinions upon this point 
The Legislatures of the 


marriage. 


erous text-writers. 
are well nigh unanimous. 


various States have, from the date of the constitution, 


continued to pass divorce acts, unconscious of re- 
The State courts have upheld such acts and 
under State statutes, creating causes of divorce, have 
granted divorces upon grounds, which, at the time 


straint. 


of marriage, were not good law. 
‘In Buller vs. Pennsylvania, 10 How., 302, 416, 
the Supreme Court of the United States, through 


Daniel, J 


Federal C 


.. says: ‘The contracts designed to be 
protected by the 10th section of the Ist article of the 
onstitution, are contracts by which perfect 


rights, certain, detinite, fixed private rights of prop- 
ested. According to this definition, prop- 
erty rights which are not still inchoate or imperfect, 
and which become vested by marriage, and only such 
rights, could not be constitutionally divested by 
dissolution of marriage. Such rights 
avails or professes to divest.’ 


erty are v 


The a 


et divorcing Maynard from 


not profess to divest any such rights, 
complish any such divesture. If the 
it would not be necessary to maintain 


the marri: 
rights’ are 


that of marriage, and may be preserved without pre- 


ive in order to maintain the 
freely separable from such 


no divorce act 


appellant did 
nor did it ac- 
rights existed 
for the future 
rights. Such 


a contract 


as 


— 


— 


13 


serving any future marital relations between the 
parties. 

‘‘It is, therefore, untenable, that the act profess- 
ing to snap their marriage tie is void, because im- 
pairing the obligations of a contract.”’ 


To the same effect are the following authorities : 


1 Bishop, M & D., § 2, 19, 667, 669 : 

2 Bishop, M & D., § 199; 

Cooley, Const. Lim., 134 ; 

Maquire vs. Maguire, 7 Dana, 181 ; , 
Dickerson vs. Dickerson, 1 Yerg., 110; 
Nore vs. Ewing, 9 Ind., 37; 

Ditson vs. Ditson, 4 Rhode I., 87; 
Starr vs. Pease, 8 Conn., 541 ; 
Bertheling vs. Johnson, 3 B. Mun., 90; 
Hull vs. Hull, 2 Strob. Eq. (8S. C.,) 174; 
Bingham vs. Miller, 17 Ohio, 445 ; 
Sleaton vs. Levin, 2 Green (Ta.,) 604 ; 
Cabell vs. Cabell, 1 Met. (Ky.,) 319 ; 
Starr vs. Hamilton Deady, 268 ; 

Tolen vs. Tolen, 2 Blackf., 407 ; 

Jones vs. Jones, 2 Tenn., 2; 

Carson vs. Carson, 40 Miss., 349 ; 
Askew vs. Dupree, 30 Ga., 173 ; 
Adams vs. Palmer, 51 Maine, 480. 


This last case discusses the question of the power of 
the legislature to grant divorces and of the relation 
after marriage, whether that of contract or status, 
in such a clear and forcible manner that I shall quote 
extensively from the opinion which was delivered by 
Appleton, Chief Justice. He said: 
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‘On the 31st day of July, 1846, by an act of the 
legislature of the state, Franklin Adams was dl- 
vorced from Mary Adams, his wife. On the 18th of 
August, 1846, he was married to the demandant. 
The validity of this marriage depends on the con- 
stitutional authority of the Legislature to grant a 
divorce. | 

(1.) ** The power of the British Parliament to grant 
divorces is unquestioned. The Legislature of this, 
and of most other States of the Union, have granted 
divorces in numerous instances ; and, unles there are 
found express constitutional prohibitions, the exer- 
cise of this power for a series of years would seem to 
be no insignificant argument in favor of the right- 
fulness of such exercise. But when, as in this State, 
it has the weight of long continued legislative usage, 
sanctioned by the authority of our highest judicial 
tribunal, manifest and conclusive error must be 
shown in the conclusions to which this court arrived, 
to induce us to reverse a deliberately-formed opinion 
upon the strength of which the Legislature have 
‘based their subsequent action, and upon the faith of 
which parties have entered anew into marital rela- 
tions. 

‘‘ Notwithstanding a practice, continuing since 
the origin of the government, and its sanction by the 
opinion of this court in 16 Maine, 479, it is urged 
that the legislature have no constitutional authority 
to grant divorees; that marriage is a contract, like 
other contracts ; that its obligations cannot be im- 
paired without violating the clause in the Constitu- 
tion of the United States prohibiting the passage of 
any ‘law impairing the obligation of contracts ;’ 
that a divorce does impair their obligations ; that 
the dissolution of the marriage contract is a judicial 
and not a legislative act; and that, consequently, 
the divorce of Franklin Adams from his then wife, 
by the act of the Legislature, before referred to, was 
void, and his subsequent marriage to the demandant 
null. 

‘The argument of the learned counsel assumes 
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that marriages are contracts like other contracts, 
and within the constitutional provision, just refer- 
red to, as such, for if not, this branch of the argu- 
ment.has no foundation upon which to rest. 

‘¢ Upon examination it will be found that there are 
grave and important differences between marriage 
and other contracts. All contracts as such depend 
upon the mutual and concurring assent of the parties 
thereto. They agree upon the terms. They define 
the respective rights, duties and obligations of each 
to the other. The contract may be for a longer or 
shorter period of time. Its terms may be changed, 
modified or dissolved, as the parties may determine. 
If the contract be violated by the one, damages may 
be recovered by the other for such violation. While 
the contract remains in its original vigor, the rights 
of the parties are ever the same—their obligations 
ever the same. 

‘* Their rights cannot be impaired by the Legisla- 
ture. The contract is the law of the parties in refer- 
ence to its subject matter, and remains unaffected by 
any change of d micil by the parties. Its origin, its 
continuance and dissolution depend upon their will. 

‘* The contract fo marry is like other contracts, and 
subject to the same law. It is a contract to enter 
into a given relation—a peculiar s/a/us. But when 
once the contract, fo marry, has been performed, the 
original contract, antecedent to such marriage, is at 
anend. The parties, having complied with its terms, 
they cease to have rights under or by virtue of it. 
A new relation has been entered into, and the mere 
assent of the parties to enter into such relation does 
not thereby make such relation a contract. 

‘When the contracting parties have entered into 
the married state, they have not somuch entered into 
a contract as into a new relation, the rights, duties, 
and obligations of which rest, not upon their agree- 
ment, but upon the general law of tne State, statu- 
tory or common, which defines and prescribes those 
rights, duties and obligations. They are of law, not 
of contract. It was of contract that the relation 
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should be established : but, being established, the 
power of the parties, as to their extent or duration, 
d. Their rights under it are determined 
by the will of the sovereign as evidenced by law. 
They can neither be modified nor changed by any 
of parties. It isa relation for life, and 
the parties cannot terminate it at any shorter period 
by virtue of any contract they may make. The re- 
ciprocal rights arising from this relation, as long as 
it continues, are such as the law determines from 
time to time, and none other. 

‘The rights, duties and obligations arising under 
coutracts are everywhere the same. Those of the 
marriage relation change with the change of domicil, 
and are dependent upon its laws. Foreigners do not 


is at an en 


avreement 


bring 
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with their families, the laws relating to mar- 


riage of the place where they entered into that rela- 
tion. A marriage in France and a change of domi- 
cil to England, the law of husband and wife, as 
established there, governs the parties so long as 
their residence continues—to be modified anew by 
a further change of domicil. In other words, the 
ations arising from the relation of mar- 
riages vary with that of the law of the State to 
whose jurisdiction the parties may be amenable. 
‘But at any given time, the law of marriage of 
any State for all its inhabitants is one and the same, 
but it may vary as the sovereign power of the State 
shall determine. 
** So, too, the law of divorcee depends not upon 
that of the place, where the relation of marriage is 
entered into, but upon that of the place where the 
dissolution is sought to be obtained. The law of 
France would determine the causes of divorce, if 
sought for, while the parties were there domiciled. 
If they should change their domicil to America the 
lex lo+i, where they should establish their residence, 
would prescribe the causes for and on account of 
which a dissolution of marital relations would be 


legal oblig 


decreed. 


Nor is this all. 


muy be changed by the legislature after marriage. 


The eauses for divorce 
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They may be increased or diminished, and a divorce 
will be granted according to the law on that sub- 
ject, when the libel is filed or the decree made, and 
not as it was when the ceremony of marriage was 
performed. New causes for divorce may be enacted 
and the antecedent marriages: will be dissolved for 
grounds subsequently deemed sufficient for its dissolu- 
tion. Each State for itself is the exclusive judge 
of what shall be a valid cause for dissolving this re 
lation, no matter when or where it was entered into 

‘*Marriage, though in some respects resembling a 
contract, is rather to be regarded as a social rela- 
tion; a sfatus with duties, rights and obligations 
established by the law of the ‘tate where the parties 
have their domicil, not by that of the State where 
the relation is formed—much less by that of their 
own will and pleasure. It is not then a contract 
within the meaning of the claGse of the Constitution, 
which prohibits the impairing of the obligation of 
contracts. It is rathera social relation, like that of 
parent and child, the obligations of which arise not 
from the consent of concurring minds—but are the 
creation of the law itself; a relation the most im- 
portant as affecting the happiness of individuals, the 
first step from barbarism to incipient civilization, 
the purest tie of social life; and the true basis of 
human progress. ‘ 7'’ne genus humanum primum 
mollescere capit.”’ 


In the light of these authorities it is clear that the 
legislative divorce in question did not impair the 
obligation of any contract, and therefore was not 
inconsistent with the Constitution of the United 
States. 


4. Lastly, I shall consider what effect the legisla- 
tive divorce had upon the rights of Lydia A May- 
nard. 
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It will be observed that the record shows that the 
husband made his settlement on the 3d of April, 1852, 
and was divorced on the 22d of December, 1852, a 
period of a little over eight months; and that the 
wife never either settled or resided upon the .and. 

At the time of the divorce the husband had not 
performed the conditions precedent to the vesting of 
the title in him. 

It was so held in the case of Maynard vs. Valen- 


line. above cited. 
In that ease the Chief Justice said: 


‘The question is this: Had the appellant, as May- 
nard’s wife, at the time of the divorce act, any per- 
fect right of property to the land in controversy 
vested in her? * * She asserts that such a 
right was in her under the provisions of § 4 of the 
donaticn law. But, by that section, the donation of 
‘six hundred and forty acres, one-half to himself and 
the other half to his wife’ to be held by her in her 
own right,’ is given to that married man only who 
‘shall have resided upon and cultivated the same for 
four consecutive years, and shall otherwise confurm 
to the provisions of thisact.’ It needs but little con- 
sideration of the terms of such grant to perceive that 
the right of the wife does not become perfect, nor 
vest under them, until the residence and cultivation 
by her husband, as her husband, is complete. Her 
husband's title is imperfect and inchoate till then, 
and how can her’s be more ? 

‘‘The statute moreover contemplates, we think, a 
common residence and settlement by both husband 
and wife. ‘In all cases,’ it reads, *where such mar- 
ried persons have complied with the provisions of 
this act, so as to entitle them to the grant as above 
provided, whether under the late provisional govern- 
ment of Oregon, or since, and either shall have died 
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before patent issues, the survivor and children, or 
heirs of the deceased, shall be entitled,’ &e. 

‘*Tn an argument before us the wife claims that 
her domicil never wasin Oregon. If this be granted, 
it is diffitult to see how, within the spirit of this gen- 
erous law, a law intended to foster and reward actual 
and conjoint settlement, she can proceed to claim 
even an incipient right to land under that law. 
Probably the law should not be held to compel wives 
to accept a gift. If they can refuse, what is so de- 
cisive proof of intent to refuse as a refusal to be con- 
sidered partaker of the husband’s domicil? Doubt- 
less double donations were offered to promote double 
selllement. The aim was to plant and endow fami- 
lies in Oregon.”’ 


If this were the only authority, it is so consonant 
with good sense and the apparent intent of Congress, 
that I should have no fears whatever of this court 
adopting any different construction. 

But it is not. The question has been forever and 
finally put at rest by the decision of this Court in 
Hall vs. Russell, 101 UL 8., 508. 

In that case it was expressly held that title did not 
vest until the four years of settlement and cultiva- 
tion had expired. Chief justice WAlIrTsE, in deliver- 
ing the opinion of the court, said : 


‘‘We conclude, therefore, that under section 4, 
there was no grant of the land to a settler until he 
had qualified himself to take, as grantee, by com- 
pleting his four years of residence and cultivation, 
and performing such other acts in the meantime as 
the statute required, in order to protect his claim and 
keep it alive. Down to that time he was an author- 
ized settler on the public lands, but not a grantee. 
His rights in the land were statutory only, and can- 
not be extended beyond the just interpretation of 
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the language Congress has used to make Known its 
will.’ 


In Vance vs. Burbank, Do., 521, the Chief Justice, 
as if to make certain exactly what had been held in 
Hlall vs. Russell, said: 


“In Hall vs. Russell, ( supra, p. 508), we held that 
a grant to a settler did not take effect as against the 
United States, so as to pass anything more than a 
possessory right in the lands occupied, until the com- 
pletition of the four years’ residence and cultivation, 
and a full compliance with all the other conditions 
of the act.”’ 


In Vance vs. Burbank, it was also held that the 
wife takes nothing under the donation act, except 
through her husband, and that, if his right were for 
any reason defective, hers must necessarily be also. 

Chief-Justice Waite, in delivering the opinion of 
the Court, said : 


‘*The wife could not be a settler. She got nothing 
except through her husband. If he abanoned the 
possession before he became entitled to the grant, her 
estate in the land was gone as well as his. * * * 
His acts affecting the claim are her acts. His aban- 
donment, her abandonment. His neglect, her neg- 
lect. As her heirs must claim through her, what- 
ever would bar her would necessarily bar them.’’ 


It was a fact in this case that the wife lived with 
her husband on the land, but died before the period 
of settlement and cultivation had expired. Her heirs 
sought to recover her share. The Land Department 
had decided against her husband. The Supreme 
Court held that decision to be a final decision. 
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That case did not present the question which might 
be made in this, that the wife never having been on 
the land with her husband, could have no claim. 

It would seem to have been the intention of the 
law to encourage the increase of population in this 
then new and unsettled country, and for that pur- 
pose to have held out strong inducements to enter 
into and keep up the marital relation. A wife living 
in Pennsylvania, and never being in Oregon, was 
not, in my opinion, the kind of wife that this legis- 
lation contemplated. That was the view that the 
supreme court of the Territory took in Maynard vs. 
Valentine. 


The Chief-Justice said: ‘* Doubtless double dona- 
tions were offered to promote double settlement. The 
aim was to plant and endow families in Oregon.”’ 


But, be that as it may, it is perfectly clear that at 
the date of this divorce the husband had no vested 
right. His wife, therefore, had none, upon the prin- 
ciple determined in Vance vs. Burbank. 

She could acquire no additional rights after the 
divorce, because by the divorce she ceased to be his 
wife, and after the vinculum was broken all rights 
contingent upon it were gone. No rights were saved 
except those actually vested. 


This is settled law. 


‘‘ Divorce puts an end to all rights depending 


upon the marriage not actually vested.”’ 
Bishop Marriage and Divorce, § 660. 


e 


‘*The legislature, therefore, cannot, in its divorce 
act, divest the husband of vested rights of property 
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and bestow them upon the wife. It cannot give the 
wife alimony or anything in the way of alimony out 
of the estate of the husband. But, as it snaps the 
vinculum of the marriage, whatever hangs upon it 
falls.”’ 

Ditto, § 798. 


‘‘Those rights of property which depend upon the 
continued existence of the relation will be terminated 
by the dissolution.”’ 

Cooley’s Const. Lim., 114 ; 

Star vs. Pease, 8 Conn., 541 ; 

Lewis vs. Sleaton, 2 Greene, (Ta.,) 604 ; 
Townsend vs. Griffin, 4 Harrington, 440 ; 
Legg vs. Legg, 8 Mass., 99 ; 

Barber vs. Root, 10 Mass., 260 ; 

Renwick vs. Renwick, 10 Paige, 424. 


This doctrine has been affirmed by this court. In 
Barrett vs. Fielding, 111 U. 8., 524, Mr. Justice 
Gray, in delivering the opining of the Court said: 


‘¢Unless otherwise provided by local law, a decree 
of divorce by a court having jurisdiction of the 
parties, dissolving the bond of matrimony, puts an 
end to all obligations of either party to the other, 
and to any right which either has acquired by mar- 
riage in the other Ss property, except sofaras the court 
granting the divorce, in the exercise of an authority 
vested init by the Legisl: iture, orders property to be 
transferred, or alimony to be paid by one party to 
the other ” ° ° and the order operates 
in personam, by compelling the defendant to pay 
the alimony or to convey the property accordingly, 
and does not of itself transfer any title in real estate, 
unless allowed that effect by the law of the place in 
which the real estate is situated.” 


t 
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This case has involved a consideration of the power 
of a legislature to grant a divorce. It is clear that 
such power exists. Whether it is expedient to ex- 
ercise it, is a question for the law-makers to con- 


‘sider. 


In former days the practice prevailed almost uni- 
versally. Of late it has gone into disuse. Nearly 
all of the States have provided, either by constitu- 
tional provisions or statutory enactments, that the 
Courts alone shall have the power to dissolve the 
marriage relation. This is doubtless the wisest rule. 
It gives to each party the right to have notice, and to 
appear and defend his interests in person or by coun- 
sel. It is one evidence of the progres$which has 
characterized the present century. In the arts, in 
science, everywhere, there has been improvement. 
Steam, air, electricity, have been made to contribute 
tothe convenience and comfort of man. Why not 
concede that like improvement has taken place in the 
administration of the law, relating to the most en- 
dearing of all relations—the marital relation? It does 
not follow that the old ways were illegal because some- 
thing better has been found and adopted. It proves 
only that the march of mind is onward, and that the 
great legal heart of the country throbs and beats in 
unison with the advancement o! its material interests. 

I submit that the law of the case is with the defend- 
ants, and that the judgment of the court below should 
be affirmed 

WALTER H. SMITH, 
Altorney for Appellees. 
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FRANK H. FISHER ET AL. 


RICHARD HOSKIN ET AL. VS. 


a Subpena. 


UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of 
7 California. 


The President of the United States of America to Richard Hoskin, 
J. H. Hoskin, Joseph Craig, and R. R. Craig, greeting : 


You are hereby commanded that you be and appear in said cir- 
cuit court of the United States aforesaid, at the court-room in San 
Francisco, on the first Monday of June, A. D. 1880, to answer a bill 

c of complaint exhibited against you in said court by Frank H. 
Fisher, who is a citizen of the State of California, and to do and re- 
ceive What the said court shall have considered in that behalf; and 
this you are not to omit under the penalty of five thousand dollars. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 8th day of May, in the 
year of our Lord one thousand eight hundred and eighty, 
2 and of our Independence the 104th. 
(SEAL. | L. 8S. B. SAWYER, Clerk, 
By J. F. OBEIRNE, Deputy Clerk. 
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Memorandum Pursuant to Rule 12, Supreme Court U. 8S. 
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You are hereby require- to enter your appearance in the above 
suit on or before the tirst Monday of June next, at the clerk’s office 
of said court, pursuant to said bill; otherwise the said bill will be 
taken pro confesso. 

L. 8S. B. SAWYER, Clerk, 
By J. F. OBEIRNE, Deputy Clerk. 


U.S. Marsuatl’s Orrice, District or CALIFORNIA. 


I hereby certify that I have rec'd the within subpeena on the Sth 
day of May, A. D. 1880, and on the 10th day of May, 1880, in the 
city and county of San Francisco, in this district, I personally served 
the same on R. R. Craig, one of the within-named defendants, by 

delivering to and leaving with him, the said R. R. Craig, a 
3 certified copy thereof; and I further certify that on the 11th 

day of May, 1880, at the county of Yuba, in this district, 1 
personally served the same on J. H. Hoskins, one of the within- 
named defendants, by delivering to and leaving with the said J. H. 
Hoskins personally a certified copy thereof; and I further certify 
that on the 12th day of May, 1880, at the county of Yuba, in this 
district, | personally served the same ov Richard Hoskins, one of 
the within-named defendants, by delivering to and leaving with 
Charles J. Hoskins, an adult member of his family, a certified copy 
thereof; & I further certify that on the 12th day of May, 1880, at 
the county of Yolo, in this district, I personally served the same on 
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Joseph Craig, one of the within-named defendants, by delivering to 
and leaving with the said Joseph Craig a certitied copy thereof. 
A. W) POOLE, ° 
U.S. Marshall, 
By CHAS. HALL, Deputy. 


(Endorsed :) Filed May 17th, 1880. L.S. B. Sawyer, clerk, by J. 
I’. O’ Beirne, dep’y clerk. 


4 Bill of Complaint. : 


Krank If. Fistter and Josava Hexpy, Complainants, 
vs. 


Ricuarp THoskis. — Hoskiy, Josern Craig, and R. R. Crate, 
Defendants. 


‘To the honorable the justices of the cireuit court of the United States 

for the ninth circuit, within and for the district of California, sit- 

ting In equity: 

Frank H. Fisher and Joshua Hendy, both of the city and county 
of San Francisco, State of California, bring this their bill against 
Richard Hoskin, Hoskin, Joseph Craig, and R. RR. Craig, resi- 
dents of the State of California, as defendants. 

And thereupon your orators complain and say that heretofore, to ~ 
wit, before the twentieth day of December, in the year one thousand 

eight hundred and seventy, Frank HL. Fisher, one of the com- 
5 plainants herein, was the original and first inventor of cer- 

tain new and useful improvements in “hydraulic mining 
apparatus,” which said improvements were not known or used by 
others before the invention and discovery thereof by said Frank H. 
Misher, and, at the time of his said application for a patent therefore, 
had not been — use or on sale for two vears, nor abandoned, nor was 
it proved to have been abandoned. 

That said Frank H. Fisher, being so as aforesaid the inventor 
thereof, on the twentieth day of December, A. D. 1570, upon due 
application therefore, did obtain the letters patent of the United 
States for the said invention, granting and securing to him for the 
full term of seventeen years from the last-named date the full and 
exclusive right and liberty of making, constructing, using, and 
vending to others to be used, the said invention and improvements 
throughout the United States and Territories thereof. 

Said letters patent were issued in due form of law under the seal 
of the Patent Office of the United States, and were signed by the 
Secretary of the Interior and countersigned by the Commissioner of 

Patents of the United States, and bore date the day and year 
6 last aforesaid, a description whereof and of said invention 

more fully appears in said letters patent, which said letters 
patent arein due form of law, and are ready in court to be produced 
by this complainant, or a duly authenticated copy thereof. 

That thereafter, to wit,on the — day of , 187-, upon due 
application therefor and upon the surrender of said original letters 
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atent, a reissue — to said F. H. Fisher by the Patent Office of the 

United States. Said reissued patent was issued for the same inven- 

tion as that described in the original letters patent and contained an 
amended description of the said invention. 

Said reissued letters patent were issued in due form of law under 
the seal of the Patent Office of the United States and were signed by 
the Secretary of the Interior and countersigned by the Commis- 
sioner of Patents of the United States and bore date the day and 
year last aforesaid and were numbered —, a description whereof 
and of said invention more fully appears in said reissued letters 
patent, which said reissued letters patent are in due form of law and 

are ready in court to be produced by your orators, or a duly 
7 authenticated copy thereof. 

That thereafter, to wit, on the — day of , 187-, upon 
due application therefor and upon the surrender of the said last- 
mentioned reissued letters patent, a second reissue of said original 
letters patent was granted and issued to said F. H. Fisher by the 
Patent Office of the United States. Said reissued application was 
issued for the same invention as that described in the original letters 
patent first herein mentioned, and contained an amended descrip- 
tion of the said invention. 

Said second reissued letters patent were issued in due form of law 
under the seal of the Patent Office of the United States and were 
signed by the Secretary of the Interior and countersizgned by the 
Commissioner of Patents of the United States and bore date the day 
and vear last aforesaid, a description whereof and of said invention 
more fully appears in said letters patent; which said letters patent 
are in due form of law and are ready in court to be produced by 
your orators, or a duly authenticated copy thereof. 

That since the date of said last-mentioned reissued letters 
S vatent, to wit, on the — day of , 1881, the said Frank 

1. Fisher did, by his deed or assignment, sell, assign, trans- 
fer,and convey to Joshua B. Hendy, one of the complainants herein, 
an undivided one-half of all his right, title, and interest in said 
letters patent and the invention described and claimed thereon, and 
that said Frank H. Fisher and Joshua Hendy are now the sole 
owners of said reissued letters patent. 

That prior to the issuing of said original letters patent and of each 
of said reissued letters patent all proceedings were had and taken 
which were required by law to be had or taken previous to the issu- 
ance of letters patent granting special rights and liberties for new 
and useful inventions. 

And your orators further show unto your honors that they have 
always, since the grant of the first of said letters patent, been in the 
exercise of the full and exclusive right and liberty so granted as 
aforesaid ; that they have made, constructed, used, and vended to 
others to be used the said improvement so patented, and have had 
and maintained, until the infringement hereinafter complained of, 
exclusive possession of the said improvements and invention under 

and by virtue of said letters patent, and has never acquiesced 
H in in any invasion or infringement of his said rights. 
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And your orators further show unto your honors that the re- 
spondents herein, having full knowledge of the premises and in 
violation of your orators’ exclusive right, liberty, and privilege as 
aforesaid, and utterly disregarding the same, have, since the date of 
said last-mentioned reissued letters patent and before the filing of 
this bill of complaint, without the license of your orators, at Marys- 
ville, California, and elsewhere in the district of California and 
within the jurisdiction of this honorable court, made, used, and sold 
to others to be used hydraulic mining machines embracing the im- 
provement and invention described and claimed in said letters patent 
and so secured to your orators as aforese id. 

And your orators allege that the hydraulic mining machines made 
and sold by the respondents are infringements of said letters patent 
and were made according to the invention therein described, and 
thereby protected and secured to your orators as aforesaid, and con- 
trary to law and the form of the statutes of the United States in such 

“ases made and provided. 
10 And your orators show that they are informed and believe 
and so state to be true that the respondents in this action 
intend to continue to infringe upon said letters patent and to un- 
lawfully make, use, and sell said invention, as they have already 
been doing and as they are hereinbefore alleged to have done. 

Your orators further show that they have requested the respond- 
ents to desist from the making, using, and selling said invention 
and to account to your orators for the damages which they have 
sustained, but the respondents refuse either to so desist or account. 

And your orators further show unto your honors that they will be 
subject to great and irreparable injury unless they shall obtain from 
your honors the relief hereby sought. 

To the end, therefore, that the said respondents may, upon their 
corporal oaths, full, true, direct, and perfect answer make to all and 
singular the matters hereinbefore stated and charged as fully and 
particularly as if the same were hereinbefore repeated and there- 

unto distinetly interrogated according to the best of the- 
11 knowledge, information, and belief, and more especially that 
they mav answer and set forth— 

First. Whether the letters patent were granted and issued by the 
United States, as in said bill of complaint stated and set forth. 

Second. Whether the defendants have made, used, or sold, or 
caused to be made, used, or sold, since the second day of September, 
1879, or have now in their possession, any hydraulic mining ma- 
chines having a ball-and-socket joint for connecting the discharge 
pipe with the end of a swivel section in which the joint is formed 
by having a semi-cylindrical or ball-shaped enlargement at the base 
of the discharge pipe and a corresponding cup-shaped socket on the 
end of the horizontally swiveling section; and, if so, how many and 
how the same are constructed and wherein the same differs from 
that described in the letters patent herein referred to, if at all. 

And that the said respondents m-y answer the premises 
]2 and may be decreed to account for and pay over to your 
orators all such gains and profits as have or might cove 
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‘accrued to them from making, selling, or using such improvements 
in hydraulic mining apparatus. 

And your orators further pray this honorable court to assess or 
cause to be assessed the damages which the complainant- has sus- 
tained by reason of the premises and the infringement herein com- 
plained of, and that said damages when so assessed may be increased 
to an amount not exceeding three times the sum at which they shall 
be assessed, and that the respondents be adjudged and decreed to 
pay over to your orators the damages so assessed and also the 
amount to which they may be increased in addition to the gains 
and profits above prayed for. 

And your orators further pray that the respondents herein, Rich- 
ard Hoskin, Hoskin, Joseph Craig, and R. R. Craig, their 
agents, attorneys, servants, workmen, and employees, may be re- 
strained by an injunction issuing out of this honorable court from 
making, using, or vending to others to be used hydraulic mining 

machines embracing the improvements aforesaid so secured 
15 to your orator- as aforesaid, and that the hydraulic mining 

machines so manufactured or purchased or in anv manner 
obtained by them in violation of your orators’ rights and now in 
possession of said respondents may be destroyed or delivered up to 
your orators, and for such other and further relief as the nature of 
the case may require and tu your honors m-y seem meet. 

May it please your honors to grant unto your orators not only a 
writ of injunction conformable to the prayer of this bill, but also 
the writ of subpeena directed to the said Richard Hoskin, ——- 
Hoskin, Joseph Craig, and R. R. Craig commanding them to appear 
and answer this bill of complaint and to do and receive what to 
your honors shall seem meet. 

And your orator- will ever pray, ete. 


Solicitor for Complainant.. 


STATE OF CALIFORNIA, City and County of San Francisco : 


Frank H Fisher, being first duly sworn, says that he is — 

14 the complainant- in the said action; that he has read the 

foregoing bill of complaint and knows the contents thereof; 

that the same are true and of his own knowledge, except as to the 

muatter- therein stated on information and belief, and as to those 
matters he verily believes them to be true. 


FRANK H. FISHER. 


Subscribed and sworn to before me this thirtieth day of April, 
1880. 
[SEAL. ] CHAS. D. WHEAT, 
Notary Public. 


(Endorsed :) Filed 8 May, 1880. L.S. B. Sawyer, clerk, by J. F. 
O’Beirne, dep’y clerk. 


FRANK H. FISHER ET AL. 


RICHARD HOSKIN ET AL, VS. 


15 Answer. 


In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


FRANK H. Fisner, Complainant, 
vs. 
Ricnarp Hoskin et al., Defendants. 


Now come the above-named defendants and for answer to the 
bill of complaint herein filed admit that the original and reissued 
letters patent mentioned in said complaint were granted to the 
plaintiff at the time therein mentioned. Said defendants deny that 
they have either on, before, or since the 17th day of December, A. D. 
1872, either at the places named in the complaint or elsewhere, 
either manufactured, used, or sold any hydraulic apparatus embrac- 
ing any improvement or invention described in said letters patent 
and in any way secured to the complainant. Defendants deny that 
unless the complainant obtains the relief sought in this action that 

he will be subject to great and irreparable injury or any injury. 
16 And, further answering, said defendants say that they are 

informed and believe and so state to be true that the said 
reissued letters patent granted to the complainant are null and void 
for the reason that he, Fisher, was not the original or first inventor 
of a material and substantial part of the thing patented; thaf the 
specifications of said patents describe a hydraulic machine contain- 
ing two curved sections, a swivel joint, a nozzle, and vertical joint 
so constructed that the direction of the stream of water which passed 
through the machine could, by the operation of the joint, be changed 
both horizontally and vertically, and in the second claim of said 
reissued patent the said Fisher claimed that the said two curved 
sections counected by a horizontal swivel joint in combination with 
a nozzle connected by a semi-universal joint constructed and ar- 
ranged substantially as set forth. 

Defendants aver that the said Fisher was neither the first nor the 
original inventor of what is set forth in said second claim and that 
the same is a material and substantial part of the thing patented, 
but that, on the contrary, one Joseph M. Allenwood, a resident of 

Timbuctoo, in Yuba county, California, was the first and 
17 original inventor thereof, and upon due application therefor 

he, Alleuwood, duly obtained United States letters patent for 
the said invention, which last said letters patent bore date on the 
12th day of July, 1864, were numbered 45468, were signed by the 
Secretary of the Interior, and countersigned by the Commissioner 
of Patents. 

The said last-mentioned letters patent fully described the improve- 
ment mentioned in the said second claim of said Fisher’s patent, 
and many machines under said Allenwood’s patent as therein and 
in said second claim of Fisher’s patent were made by said Allenwood 
at Timbuctoo and Smartsville, in Yuba county, California, and also 
by the plaintiff herein, Frank H. Fisher, at Nevada City, Nevada 
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county, California, and said machines were publicly and successfully 
used at said Smartsville by James O’Brien, R. S. Crary, George Bris- 
tin, and others in the Smartsville claims and Blue Gravel claims 
and in the Pittsburg claims. The said machines were also used at 
said Timbuctoo by Jack Warren and one McAllis; also in Nevada 
county, California, by the Enterprise Company; at Blue Gent by 
the Little York Company, and George H. Altsins at Little York ; 
also by Edward Williams at You Bet; also by Moltman and one 
Marcellus at Nevada City. 
1s That each and all said parties resided at the several places 
where they made or used said machines as above severally 
stated, and all said machines were made and used as above stated 
long before said Fisher made or claimed to have made his said al- 
leged invention, and more than two years before he applied for his 
sald letters patent. 

That on the 13th day of December, A. D. 1871, the said Allen- 
wood, by an instrument in writing duly executed, assigned his said 
patent and invention to the defendants, R. R. Craig and Joseph 
Craig, who, upon a surrender thereof, obtained from said United 
States Government, upon an amended specification, reissued letters 
patent, signed by the Secretary of the Interior and countersigned by 
the Commissioner of Patents, for the same invention and improve- 
ments, and said R. R. Craig and Joseph Craig, defendants, are now 
the exclusive owners and holders thereof. 

That the said alleged invention was also fully described in an ap- 
plication made in writing and filed in the United States Patent Office 
by Jenkin W. Richards, a resident of Michigan Bluffs, Placer county, 
California, on the 26th day of November, A. D. 1867, ever since 

which time the said application and description has been 
19 upon and formed a part of the public records of the U.S. 
Patent Office at Washington, D. C. 

Defendants further aver that two machines made as described 
in said application of Jenkin W. Richards and said second 
claim in said Fisher’s reissued patent were made by said Richards 
as early as the year 1867, and were publicly and successfully used 
for several years, one of them being used at El Dorado cation, Placer 
county, California, by William Smith and twomen named Thomp- 
son, all of whom resided in said EL Dorado cafion. The other of 
said machines was first used at Michigan Bluffs, Placer county, Cal- 
ifornia, by , who resided at 

Defendants further aver that Quarties Price, a resident of Nevada 
City, Nevada county, California, also made and publicly used as 
early as the vear A. D. 1865, at said Nevada City, a hydraulic ma- 
chine as described in said second claim of the plaintitf’s reissued 
patent. 

Defendants further aver that the complainant herein, Frank H. 
Fisher, well knew of said machine made by said Allenwood, Rich- 
ards, and Price long before he made or claimed to have made any 
invention whatever in hydraulic machines; that he, complainant, 

long before he made or claimed to have made any improve- 
20 ment or invention in hydraulic machines, had been em- 
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ployed to make said Allenwood machines, and the said machine 
made by said Price had for several months been in front of ‘a ma- 
chine shop in which said Fisher was at work, and the said Fisher 
had repeatedly seen it and well knew its construction long before 
he made his alleged invention or applied for a patent, and he ob- 
tained the reissue of his said patent with the said second claim 
inserted therein for the express purpose and intent of defrauding the 
public, well knowing at the time that he was not the inventor of 
what was there described and claimed and that the same was a ma- 
terial and substantial part of the thing which he patented. 

Deferdants further say that in all of the hydraulic machines 
herein mentioned, including the plaintiff’s, it is necessary to their 
successful operation in mines that a devise known as “ radial plates ” 
or “rifles” should be inserted in the pipe or nozzle in order to 
straighten the stream passing through it ; otherwise the stream scat- 
ters and loses much of its effective power and force; that the de- 
fendants, R. R. Craig and Joseph Craig, have, ever since the eleventh 

day of April, A. D. 1870, been the owners of United States 
21 letters patent granted on the eighth day of December, 1863, 

to Seth Martin and Charles F. Macey, the inventors thereof, 
and their assigns, giving them for seventeen years from the last- 
named date the exclusive right to manufacture and use and sell to 
others to use the said radial plates or rifles in hydraulic machines, 
and said letters patent were by said Martin and Macey duly assigned 
to said defendants, R. R. Craig and Joseph Craig, on the said elev- 
enth day of April, 1870. 

That on or about the eight day of November, 1871, the said de- 

fendants, R. R. Craig and Joseph Craig, commenced suit against 
said Fisher in this hon. court by a bill in equity therein duly filed, 
and such proceedings were thereupon duly had that on the seventh 
day of January, A. D. 1875, a decree was entered in said suit adjudg- 
ing said letters patent to Martin and Macey to be valid in all re- 
spects ; that the said Fisher had infringed the same, and perpet- 
ually enjoining and restraining him from further making, using, or 
selling to others to use the said radial plates or rifles in hydraulic 
machines; that as a consequence thereof the complainant and his 
assigns can only use his machine as deseribed in his said letters 
patent, without said radial plates or rifles, in which condi- 
22 tion the said machine is practically worthless and cannot to 
any considerable extent be either sold or sold; and for these 
reasons since the date of said decree the said Fisher has almost or 
quite ceased to manufacture or sell said machines, although the 
manufacture and sale thereof was his principal business prior to the 
time that he was enjoined in said suit from infringing the defend- 
ants’, R. R. Craig and Joseph Craig, said letters patent granted to 
Macey and Martin as aforesaid. 

And, further answering, these defendants say, and the same is 
true, that the reissued letters patent herein sued upon contain new 
matter not contained in the original patent, and which new matter 
describes and claims that of which the complainant was not the in- 


ventor. 
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That the said new matter describes a ball-and-socket joint formed 
_ by the discharge pipe E on the elbow B, and in the said last reissued 
' patent a ball-and-socket joint is claimed in combination with other 
things; but defendants aver that the machines made by the said 
Fisher contained all of his invention, but did not contain any ball- 

and-socket joint; neither did it contain any discharge pipe 
23 having any ball-shaped enlargement at its base, neither did 

it contain any ball-and-socket jointed sections. Defendants say 
that the said Fisher did not discover or invent or make any hydraulic 
machine, which machine or combination included either a ball-and- 
socket joint or ball-and-socket jointed sections or a discharge pipe 
having a ball-shaped enlargement at its base, and his said original 
patent did not contain any description of said devices or either of 
them and did not claim the said devices, either in any combination 
or otherwise. 

Defendants aver that all that is said in the last said reissued 
letters patent about a ball-and-socket jointed section and _ ball- 
and-socket joints and a discharge pipe with a ball-shaped enlarge- 
ment at its base is all new matter, with was not contained in the said 
original letters patent granted to said Fisher on the twentieth day 
of December, A. D. 1870, and was inserted in said last-reissued patent 
by the said Fisher fraudulently and for the sake of deceiving and 
misleading the public, he well knowing that the same was not his 

Invention or any part thereof, and also knowing that it was 
24 not contained in said original patent. 

Defendauts aver that by reason of said fraudulent inser- 
tion of said new matter the said last reissued letters patent are null 
and void. 

Wherefore defendants ask to be dismissed hence with their costs. 

WHEATON & SCRIVNER, 
Solicitors for Def'ts. 
STATE OF CALIFORNIA, 7. 
City and County of San Francise et 


Richard Hoskin, being first duly sworn, on his oath says that he 
is one of the defendants in the above-entitled case; that he has 
read the foregoing answer and knows the contents thereof; that the 
same is true, except those which are therein stated on information 
and belief, and as — those matters he believes it to be true. 


RICHARD HOSKIN. 


Subscribed and sworn to before me this 10th day of July, A. D. 
1880. 
[SEAL. ] OSCAR T. SHUCK, 
Notary Public. 
Service of a copy admitted July 10, 1880. 
J. L. BOONE, 


Attorney for Compl'ts. 
25 (Endorsed :) Filed 10 July, 1880. L. S. B. Sawyer, clerk, 
by J. F. O’Beirne, dep’ty cl’k. 
2—169 
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26 Replication. 
Circuit Court of the United States for the District of California, 
Ninth Judicial Cireuit. 
FRANK HL. Fisner, Complainant, 
Us, 
RicHarp ILoskin et al., Defendants. 


The replication of Frank H. Fisher, complainant, to the answer of 
Richard Hoskin et al., defendant-. 


This repliant, saving and reserving to himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insu fliciencies 
of the said answer, for replication thereunto saith that he will aver, 
maintain, and prove said bill to be true, certain, and sufficient in 
the law to be answered unto, and that the said answer of the de- 
fendant- is uncertain, untrue, and unsutticient to be replied unto by 
this repliant; that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied 

unto and not herein and hereby well and sufficiently replied 
24 unto, confessed and avoided, traversed or denied, Is true. 

All of which matters and things this repliant is now and 
will be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays as in and by his said bill he has 
already prayed. 

JOHN L. BOONE, 
Solicitor for Complainant. 

(Endorsed:) Service of the within replication and receipt of a 
copy thereof admitted this 25th day of September, 1880. Wheaton 
& Scrivner, attorney- for defendant. Filed 25th day of Sept’r, A. D. 
ISSO. LS. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 

28 Memorandum of Costs and Disbursements. 
UNITED STATES OF AMERICA: 
Cireuit Court of the United States, Ninth Cireuit, District of 
California. 
PRANK H. Fisner e¢ al., Complainants, 
vs. 
Ricuarp Hoskin et al., Defendants. 
Disbursements: 


I I i $39 75 
ON LE LE ET ATE TRIOS PT ALE ES 32 S80 
7 ees fens, Seem in nae cece 
ERT NEA I CA MeO OMEN ES EE SAM 4 50 
Examiner's fees, seven witnesses... ---------_~ ~~~. ee 17 50 
OE Ta OTN aasaternstesensitticinseteteiniceaieesiitenie eet 20 OO 
OE Chic c:cmmenisninaieice ce Ge $114 55 


. SAWYER, Clerk. 


=. - 
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UnITED STATES OF AMERICA, ae 
District of California, City, and County of San Francisco, | ~ * 


Jno. L. Boone, being duly sworn, deposes and says that he is 

solicitor for the complainants in the above-entitled cause, and 

29 as such is better informed relative to the above costs and dis- 

bursements that the said complainants ; that the items in the 

above memorandum contained are correct to the best of this depo- 

nent’s knowledge and belief, and that the said disbursements have 
been necessarily incurred in the said cause. 


JNO. L. BOONE. 


Subscribed and sworn to before me this 11th day of March, A. D. 


1882. 
PW. T. KNOX, 


Commissioner of U.S. Circuit Court, &e., Notary Public. 


To Messrs. Wheaton and Serivner, solicitor- for defendants : 

You will please take notice that on Tuesday,the 14th day of March, 
A. D. 1882, at the hour of 10 o'clock a. m., | will apply to the clerk 
of said court to have the within memorandum of costs and disburse- 
ments taxed pursuant to the rule of said court in such case made 
and provided. 

JNO. L. BOONE, 
Attorney for Complainants. 


Witnesses examined: F. H. Fisher, J.W. Stockman, W. W. Hans- 
com, F. Tounholz, R. Hoskin, H. B. Angel, F. H. Fisher. 


30 (Endorsed :) Filed this 11th dav of Mareh, A. D. 1882. 
L. S. B. Sawyer, clerk. 


ol Interlocutory Decree. 


In the United States Cireuit Court, District of California, Ninth 
Cireuit. 
FRANK H. Fisner and Josnva Hrnpy, Complainants, ) 
78 } ’ 
, No. 2296. 
Ricnarp Hoskiy, J. H. Hoskix, Josern Craic, and No 6 
R. R. Craig, Defendants. 


At a stated term of the circuit court of the United States of 
America of the ninth judicial circuit in and for the district of Cal- 
ifornia, held at the court-room thereof in the city and county of 
San Francisco, on Monday, the 6th day of Mareh, A. D. 1882. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 

This cause having come on to be heard upon the bill of complaint 
herein, the answer of the defendants, the replication of the com- 

plainants, and the proofs, oral, documentary, and written, 
32 taken and filed in said cause and having been argued by 
counsel for the respective parties and submitted to the court 
for consideration and decision : 
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Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order and -judge and decree, 
as follows, to wit: 

That the reissued letters patent of the United States of America, 
numbered 8876, granted and issued to Frank H. Fisher, of San 
Francisco, California, one of the complainants in this suit, on the 
second day of September, A. D. 1879, are good and valid in law; 
that the said Frank H. Fisher was the first and original inventor of 
the improvements in hydraulic mining apparatus as described and 
claimed in said letters patent and in the specifications thereto an- 
nexed, and that said Frank H. Fisher and Joshua Hendy, the com- 

Jainants in this suit, are the sole and exclusive owners of said 
tere patent. 

That the defendants, Richard Hoskin, J. H. Hoskin, and Joseph 
Craig and R. R. Craig have infringed upon the second and third 
claims in said letters ‘patent and upon the exclusive rights of the 

complainants under the same—tbat is to say, by making and 
vo using and selling one or more hydraulic mining apparatus 

containing the invention and improvements ual by the 
said second and third claims in said letters patent, as charged in the 
bill of complaint. 

And it is further ordered, adjudged, and decreed that the com- 

yainants do recover of and from the defendants, Richard Hos- 
Lin, J. H. Hoskin, and Joseph Craig and R. R. Craig, the profits, 
gains, and advantages which the said defendants or either of them 
have received or made or which have arisen or acerued to them or 
either of them from the said infringement of said reissued letters 
patent No. 8876 by the making, using, and selling or the making, 
using, or selling said machines or apparatus as described in said 
letters patent, and also the damages which the complainants have 
sustained thereby. 

And it is further ordered, adjudged, and decreed that it be re- 
ferred to S. C. Hougiton, Esq., the standing master in chancery of 
this court, residing in the city and county of San Francisco, district 
and State of California, to ascertain and take and state and report 

to this court an account of the number of hydraulic mining 
o machines made and used and sold or made or used or sold by 

the defendants or either of them, and also the gains, profits, 
and advantages which the said defendants or either of them have 
received or which have arisen or accrued to them or either of them 
since the second day of September, A. D. 1879, from infringing the 
said exclusive right of the said complainants by the making, using, 
and selling or the making, using, or selling of the apparatus described 
and claimed in said reissued letters patent No. 8876; also the dam- 
ages which the complainants have sustained thereby. 

And it is further ordered, adjudged, and decreed that the com- 
plainants, on such accounting, have the right tu cause an examina- 
tion of the defendants, Richard Hoskin, J. H. Hoskin, R. R. Craig, 
and Joseph Craig, and each of them and their and each of their 
agents, servants, or workmen or other witnesses as may be necessary 
to take said accounting, and also the production of the books, vouch 
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ers, and documents of which said defendants, Richard Hoskin, J 
H. Hoskin, R. R. Craig, and Joseph Craig, and their and each of 
their attorneys, servants, agents, and workmen, may be possessed, 
and to cause them to attend for such purposes before said 
30 master from time to time as such master shall direct. 
And it is further ordered, adjudged,and decreed that a per- 
vetual injunction be issued in this case against the said defendants, 
Richard Hoskin, J. H. Hoskin, R. R. Craig, and Joseph Craig, 
and each of them and their and each of their servants, agents, 
clerks, and workmen and all persons claiming or holding under or 
through them — from making or using or selling or in any way dis- 
posing of hydraulic mining apparatus embracing the improvements 
and inventions set forth in the second and third claims of said reis- 
sued letters patent No. 8876 pursuant to the prayer of the bill of 
complaint. 
LORENZO SAWYER, 
U.S. Circuit Judge, Ninth Judicial Circuit. 


(Endorsed :) Filed and entered March 17, 1882. . L. S. B. Sawyer, 
clerk. (See order.) Eq. Dee. Reg., 2 J.,575. 


36 At a stated term, to wit, the February term, A. D. 1882, of 
the circuit court of the United States of America, of the ninth 
judicial circuit in and for the District of California, held at the court- 
room, in the city and county of San Francisco,on Monday, the 29th 
dav of May,in the year of our Lord one thousand eight hundred and 
eighty-two. 
Present: The Honorable Lorenzo Sawver, circuit judge. 


Order Granting Rehearing. 
F. H. Fisner vs. Rrcuarp HoskIw et al. 


Ordered, That the rehearing of this cause be had upon the same 
testimony upon which this cause bas already been heard before Mr. 
Justice Field and the judge of this court. 

I hereby certify that the foregoing is a full, true, and correct copy 
of an orignal order entered in the above-entitled cause. 

Attest my hand and the seal of said circuit court this 7th 
37 day of March, A. D. 1854. 
L. S. B. SAWYER, Clerk, 


[SEAL. | By F. D. MONCTON, Deputy Clerk. 
o5 Interlocutory Decree. 
In the United States Circuit Court, District of California, 9th 
Circuit. 


Frank H. Fisner and Josnua Henpy, Complainants, ) 


“4 ) ' No. 2296. 
RicuakpD Hoskin, Josepu H. Hoskin, R. R. Crate, -— 


JosEPH CRAIG, Defendants. 


At a stated term of the circuit court of the United States of 
America, of the ninth judicial circuit in and for the district of Cali 
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fornia, held at the court-room thereof, in the city and county of 
San Francisco, on the 31st day of July, 1882. 

Present: The Hon. Stephen J. Field, associate justice of the United 
States Supreme Court, and Hon. Lorenzo Sawyer, circuit judge. 

This cause having been heard before his honor Lorenzo Sawyer, 
circuit judge, on Monday, the 6th day of March, 1882, and a decree 
having been rendered in favor of the complainants herein and sub- 
sequenty thereto, to wit, on the 24th day of April, 1882, a rehearing 

having been granted on the petition of the defendants, and 
39 the case having been ordered to be reargued before his honor 

Stephen J. Field and his honor Lorenzo Sawver, circuit judge, 
and again submitted for decision— 

The said cause came on regularly to be heard on this — day of 
——, 1882, upon the bill of complaint herein, the answer of the de- 
fendants, the replication of the complain-ts, and the proofs, oral, docu- 
mentary, and written, taken and filed in said cause, and having 
been argued by counsel for the respective parties and submitted to 
the court for consideration and decision : 

Now, therefore, in consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudged, and decree, 
as follows, to wit: 

That the reissued letters patent of the United States of America, 
numbered $876, granted and reissued to Frank H. Fisher, of ’ 
on- of the complainants in this suit, on the second day of Septem- 
ber, A. D. 1879, are good and valid in law; that the said Frank H. 

Kisher was the tirst and original inventor of the improve- 
40 ments in hydraulic mining apparatus as decribed and claimed 

in said letters patent and in the specifications thereto an- 
nexed, and that said Frank H. Fisher and Joshua Hendy, the com- 
plainants in this suit, are the sole and exclusive owners of said 
letters patent. 

That the defendants, Richard Hoskin and Joseph H. Hoskin, R. 
R. Craig and Joseph Craig, have infringed upon the said letters 
patent and upon the exclusive rights of the complainants under the 
same—that is to say, by making and using and selling one or more 
hydraulic mining apparatus containing the invention and improve- 
ments set forth in the second and third claims of said letters patent, 
as charged in the bill of complaint herein. 

And itis further ordered, adjudged, and decreed that the com- 
plainants do recover of and from the defendants, Richard Hoskin, 
Joseph I. Hoskin, R. R. Craig, and Joseph Craig, the profits, gains, 
and advantages which the said defendants or either of them have 
received or made or which have arisen or accrued to them or either 
of them from the said infringement of said reissued letters patent 
No. 8876 by the making, using, and selling or the making, using, 

or selling of said machines or apparatus as described in said 
4] letters patent, and also the damages which the complainants 
have sustained thereby. 

And it is further ordered, adjudged, and decreed that it be re- 
ferred to 8S. C. Houghton, Esq., the standing master in chancery of 
this court, residing in the city and county of San Francisco, district 
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and State of California, to ascertain and take and state and report 
to this court and account of the number of hydraulic apparatus 
made and used and sold or made or used or sold by the detendants 
or either of them, and also the gains, profits, and advantages which 
the said defendants or either of them have received or which have 
arisen or accurred to them or either of them since the second day of 
September, A. D. 1879, from infringing upon the said exclusive 
right of the said complainants by the making, using, and selling or 
the making or using or selling of the apparatus described and 
claimed in said reissued letters patent No. 8876; also the damages 
which the complainants have sustained thereby. 

And it is further ordered, adjudged, and decreed that the com- 
plainants on such accounting have the right to cause an examina- 
tion of the defendants, Richard Hoskin, Joseph H. Hoskin, R. R. 

Craig, and Joseph Craig, and each of them and their and 
42 each of their agents, servants, or workmen or other witnesses 

as may be necessary to take said accounting, and also the 
production of the books, vouchers, and documents of which said de- 
fendants, Richard Hoskin, Joseph H. Hoskin, R. R. Craig, Joseph 
Craig, and their and each of their attorneys, servants, agents, and 
workmen may be possessed, — attend for such purposes before said 
master from time to time as such master shall direct. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued in this case against the said defendants, Richard 
Hoskin, Joseph H. Hoskin, R. R. Craig, and Joseph Craig, and each 
of them and their and each of their agents, servants, clerks, and 
workmen and all persons claiming or holding under or through 
them — from making or using or selling or in any way disposing of 
hydraulic mining machine- embracing the improvements and inven- 
tion set forth in the said reissued letters patent No. 8876 and covered 
by the second and third claims therein contained pursuant to the 
prayer of the bill of complaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover from the defendants the costs and charges which 

have been heretofore taxed in this action, together with all 


43 additional costs and charges which have accrued since the 
filing of the cost bill herein. 
(Signed) LORENZO SAWYER, 


Cirenit Judge. 


(Endorsed :) Filed and entered September 4, 1882. L. 8. B. Saw- 
yer, clerk. 
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44 Master's Report. 


In the Circuit Court of the United States for the Ninth Circuit and 
District of California. 


FRANK H. FIsuer et al. 
vs. 2296. 


RicHarpD Hoskin eé¢ al. 
In the matter of the reference for accounting. 


To the honorable the circuit court of the ninth judicial circuit in 
and for the district of California : 

In pursuance of the decretal order of this honorable court, filed 
and entered in the above-entitled cause on the 4th day of Septem- 
ber, A. D. 1582, directing the undersigned, as master in chancery, 
“to ascertain and take and state and report to this court an account 
of the number of hydraulic apparatus made and used and sold or 
made or used or sold by the defendants or either of them, and also 
the gains, profits, and advantages which the said defendants or 
either of them have received or which have arisen or accrued to 
them oreither of them since the 2nd day of September, A. D. 1879, 
from infringing upon the exclusive rights of the complainants by 
the making, using, and selling or the making or using or selling 

of the apparatus described and claimed in complainants’ 
45 reissued letters patent number 8876, and also the damages 

which the complainants have sustained thereby,” I, the said 
master, having been attended at several times by the counsel for the 
respective parties, and having taken the testimony of the several 
witnesses produced in this behalf, and having examined the said 

testimony and the other evidence submitted, do make the 
46 following report: 


The history of hydraulic mining appliances differs in no essential 
particulars from the ordinary history of the progress of invention in 
many other departments of the mechanical arts. For the purpose 
of washing down banks of earth or gravel, in order to secure the gold 
which they contained, machines by means of which powerful 
streams of water could be utilized were necessary, and it was desir- 
able that such machines could be readily moved from place to place, 
and that when once placed in position they could beso manipulated 
that the stream could with ease and safety be directed against any 
desired portion of the bank. For obtaining these objects various 
devices of greater or less efficiency were from time to time intro- 
duced, commencing with the primitive fire hose and culminating in 
the double-jointed machine of the complainant Fisher—a machine 
which was unquestionably a great improvement over the best 
hydraulic mining machines which had preceded it; a machine by 
means of which the practicability of using large streams of water 
under heavy pressures was greatly increased. The chief features of 
the Fisher invention covered by the second and third claims of his 
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patent have been embodied and used to the greatest advantage in 
the infringing “ Little Giant” machine by the respondents Hos- 
kin. 
47 The manner in which the said respondents have conducted 
their hydraulic mining machine industry furnishes most 
convincing evidence of the superiority of the complainants’ patented 
improvement. Prior to the 24th day of October, 1871, Richard 
Hoskin and the Craigs had for some years been engaged in the busi- 
ness of manufactoring and selling machines of this character. 
Upon that date a contract was entered into between them, the prac- 
tical result of which has been to give to respondents Hoskin the 
monoply of that business during all the time since the date of 
Fisher's infringed reissued patent. Although the experience of said 
respondents had made them acquainted with and they had the 
right to make and sell machines the best adapted to perform the re- 
quired work, with the exception of a machine embracing the com- 
plainants’ improvement, they have, during the whole period of their 
monoply, until recently restrained by this court, made no other ma- 
chines than the Little Giant machine referred to, which owes much 
of its value to the Fisher invention. The adoption of that inven- 
tion would seem, therefore, to have demonstrated that its use was 
necessary to adapt the infringing machine to the purpose required, 
and by reason of their use of that invention the infringers have 
been enabled to produce a superior machine, which met the require- 
ments of the hydraulic miners and completely controlled the 
48 market, and they have left open to the miners no other way 
of supplying their needs in this direction; and in a recent 
decision (Manufacturing Co. vs. Cowing, 15 Otto, 225) it has been 
laid down by the Supreme Court that “if the complainants’ im- 
rovement is required to adapt the infringing machine to a particu- 
ibe use, and there is no other way open to the public of supplying 
the demand for that use, then it is clear the infringer has by his in- 
fringement secured the advantage of a market he would not other- 
wise have had, and that the fruits of this advantage are the entire 
profits he has made in that market.” 

But the monopoly of respondents Hoskin, as well as the efficiency 
of their infringing machine, are not to be altogether attributed to 
their adoption of the Fisher improvement, but have been in great 
part owing to their having the right to use and using a device 
called the Macy and Martin rifles secured to said respondents by 
the Craig-Hoskin contraet referred to. It is true that the Fisher 
double-jointed machine was much superior to any hydraulic min- 
ing machine theretofore introduced, but in order to attain the best 
results the use of the rifles was necessary. It therefore becomes 
necessary in estimating the amount of respondents’ profits which 
are due to the infringement to determine the relative values of the 

rifles and of complainants’ patented features in the Little 
9 Giant machine. The claim of respondents that the value of 
their infringing machine has been materially augmented by 
the incorporation into it of improvements covered by the Hoskin 
pipe-coupling patent does not seem to be well grounded. The 
3—169 
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essential elements which go to make up the success of the Little 
Giant machine are evidently the Fisher invention and the rifles. 
“The value of the infringing machine as a marketable article is 
properly and legally attributable to the patented features” of com- 
plainant- used in connection with the rifles. If any additional 
advantage is gained by the use of features covered by Rice’s patent 
the value of that advantage is established by the contract referred to. 

The view here taken is that the value in the infringing machine 
of the rifles is fixed by the Craig-Hoskin contract. At the time 
that the contract was entered into the Craigs were established in the 
business of making and selling hydraulic mining machines, and 
were in a position to understand and to exact from Hoskin the full 
value of the right to use the rifles. A value was placed upon the 
rifle patent and agreed upon by the parties. If the value of the 
rifles in the Little Giant machine was greater than the value fixed 
by the contract that fact is not shown by the evidence, and it 1s 
doubtful whether in any matter of this character the value of one 
of several patented elements in a machine could be determined 

upon a basis of greater exactness than that here taken. 
50 Under the circumstances, then, the value of the Fisher 

Invention in the infringing Little Giant machine is the net 
profit made by respondents Hoskin since the date of Fisher’s reis- 
sued patent, less the amount paid by them to the Craigs under the 
contract. It may be contended that that amount was paid as con- 
sideration not only for the right to use the rifles, but also for the 
right to use other patented features which contributed nothing to 
the efliciency of the Little Giant machine; but whether it be con- 
sidered as having been in part paid for such valueless features or as 
consideration for securing to the Hoskins a monopoly of the busi- 
ness or as royalty for the use of the rifles alone, the amount paid to 
the Craigs under the contract included the royalty upon the rifles, 
and it was an expense incidental to the business of respondents 
Hoskins, and as such should be deducted from their profits in this 
accounting. 

[n addition to profits complainants claim, as damages for the un- 
lawful use of their patented improvement by respondents, the sum 
of two thousand dollars, estimated to be the amount of complain- 
ants’ expenditures in connection with this litigation, and the further 
sum of fifty thousand dollars as damages suffered by reason of “ the 
depression by defendants of the selling price of the machines ;” 

but no rule of patent law is better established than that 
51 “expenses of suit are never allowed in assessing damages.” 

It is fair to presume that the respondents sold their machines 
at such prices as would bring them in the greatest profit, and there 
is no suflicient evidence to rebut this presumption. It is apperent, 
also, that both of the amounts specified are purely speculative esti- 
mates resting upon no substantial basis of reason or of law, whereas 
“actual damages must be actually proved and cannot be assumed 
as a legal inference from any facts which amount not to actual proof 
of the fact.” No damages over and above profits can therefore be 
allowed. 
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The complainants further claim profits of respondents arising 
from repairing machines. <A patentee is entitled to damages from 
an infringer. ‘The measure of those damages, when determined, is 
practically a royalty for the use of the patented invention, and a 
purchaser from an infringing manufacturer has as much right to 
use the machine of an infringer upon which that royalty has been 
paid as he would have to use a machine made and sold by the pat- 
entee, and a claim for profits derived from repairing such infringing 
machine could no more be sustained than a ciaim for profits derived 
from repairing the machine of the patentee himself. The claim for 

profits on repairs is not allowed. 
52 Whatever profits have been made by respondents Craig 
have arisen from the assignment to Hoskins by them of pat- 
ents which they owned, and complainants can have no interest in 
such profits. 

The conclusions reached in this matter may be briefly stated thus: 
By making and putting upon the market no machines except such 
as embraced the Fisher invention when they had a complete mo- 
nopoly of the business and had the right to make and sell the best- 
known hydraulic mining machines not embracing that invention, 
respondents Hoskin settled the proposition that only machine- con- 
taining the Fisher improvement were marketable, and the value of 
that improvement is the value of the entire infringing machines, less 
the value of the features covered by another patent, which latter 
value is fixed by the Craig-Hoskin contract. 

Adopting this view, it becomes unnecessary to advert to several 
propositions ably and elaborately presented by counsel in their oral 
arguments and in their briefs. 

Respondents’ net profits upon 355 infringing machines 
(the number made aud sold up to date of accounting) 


a a Ration apes eee $26,665 33 
ee Ci iciiteteuinisie ee <annmdnienhe $125 00 
Deduct amount paid the Craigs ...--.---- 10,075 00 


10,200 00 


LARUE 00 0 CRIN cn ncc cconcmteniesenusn $16,465 35 


oo I have, therefore, ascertained and do report that “the num- 

ber of hydraulic apparatus made and sold by the defendants” 
since the second day of September, 1879, the date of Fisher's reis- 
sued letters patent, is three hundred and fifty-five, & that “the gains, 
profits, and advantages which the said defendants have received or 
which have arisen or accrued to thei since the date last aforesaid 
from infringing upon the exclusive rights of the complainants by 
the making and selling” of the infringing machines referred to 
amounted to sixteen thousand four hundred and sixty-five 45 dol- 
lars, and that no damages sustained by complainants, in addition to 
respondents’ said profits, are due to said complainants, as no proper 
basis for the assessinent of such damages has been proved orsubmitted. 


Respectfully submitted, 
S. C. HOUGHTON, 
May 17, 1883. Master, &c. 
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54 Interlocutory Decree. 
In the United States Circuit Court, District of California, 9th Circuit. 


FRANK H. Fisuer and Josuua Henny, Complainants, } 
Us. N 99¢ 
‘ ‘ : O. 2296. 
Ricuarp Hoskin, R. R. Craic, and Josern Crate, De- 
fendants. 


At a stated term of the circuit court of the United States of Amer- 
ica of the ninth judicial circuit in and for the district of California, 
held at the court-room thereof, in the city and county of San Fran- 
cisco, on the 5Slst day of July, 18S2—present, the Hon. Stephen J. 
Field, associate justice of the Supreme Court, and Hon. rotate 
Sawyer, circuit judge—this cause having been heard before his 
honor Lorenzo Sawyer, circuit judge, on Monday, the 6th day of 
March, 1882, and a decree having been rendered in favor of the 
complainants herein, and subsequently thereto, to wit, on the 24th 

day of April, 1882, a rehearing having been granted on the 
55 petition of the defendants and the case having been ordered 

to be reargued before his honor Stephen J. Field and his 
honor Lorenzo Sawyer, circuit judge, and again submitted for de- 
cision, the said cause came on regularly to be heard on this — day 
of , 1882, upon the bill of complaint herein, the answer of the 
defendants, the replications of the complainants, and the proofs, 
oral, documentary, and written, taken and filed in said cause, and 
having been argued by counsel for the respective parties and sub- 
mitted to the court for consideration and decision : 

Now, therefore. in consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: 

That the reissued letters patent of the United States of America, 
numbered 8876, granted and issued to Frank H. Fisher, of 
one of the complainants in this suit, on the second day of Septem- 
ber, A. D. 1879, are good and valid in law. 

That the said Frank H. Fisher was the first and original inventor 
of the improvements in hydraulic mining apparatus as described 
and claimed in said letters patent and the specifications thereto an- 
nexed, and that said Frank H. Fisher and Joshua Hendy, the com- 
plainants in this suit, are the sole and exclusive owners of said let- 
ters patent. 

That the defendants, Richard Hoskin, R. R. Craig, and Joseph 

Craig, have infringed upon the said letters patent and upon 
56 the exclusive rights of the complainants under the same— 

that is to say, by making and using and selling one or more 
hydraulic mining apparatus containing the inventions and improve- 
ments set forth in the second and third claims of said letters patent, 
as charged in the bill of complaint herein. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of and from the defendants, Richard Hoskin, 
R. R. Craig, and Joseph Craig, the profits, gains, and advantages 
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which the said defendants or either of them have received or made 
or which have arisen or accrued to them or either of them from the 
said infringement of said reissued letters patent No. 8876 by the 
making, using, and selling or the making, using, or selling of said 
machines or apparatus as described in said letters patent, and also 
the damages which the complainants have sustained thereby. 

And it is further ordered, adjudged, and decreed that it be referred 
to S. C. Houghton, Esq., the standing master in. chancery of this 
court, residing in the city and county of San Francisco, district and 
State of California, to ascertain and take & state and report to this 
court an account of the number of hydraulic apparatus made and 
used and sold or made or used or sold by the defendants or either 
of them, and also the gains, profits, and advantages which the said 
defendants or either of them have received or which have arisen or 
accrued to them or either of them since the second day of Septem- 
ber, A. D. 1879, from infringing upon the said exclusive right of the 
said complainants by the making, using, and selling or the making 
or using or selling of the apparatus described and claimed in said 

reissued letters patent No. 8876, and also the damages which 
57 the complainants have sustained thereby. 

And it is further ordered, adjudged, and decreed that the 
complainants, on such accounting, have the right to cause an ex- 
amination of the defendants, Richard Hoskin, R. R. Craig, and 
Joseph Craig, and each of them & their and each of their agents, 
servants, or workmen or other other witnesses as may be necessary 
to take said accounting, and also the production of the books, 
vouchers, and documents of which said defendants, Richard Hos- 
kin, R. R. Craig, and Joseph Craig, and their and each of their 
attorneys, servants, agents, and workmen may be possessed, — attend 
for such purposes before said master from time to time as such 
master shall direct. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued in this case against the said defendants, Rich- 
ard Hoskin, R. R. Craig, and Joseph Craig, and each of them and 
their and each of their agents, servants, clerks, and workmen and 
all persons claiming or holding under or through them, from mak- 
ing or using or selling or in any way disposing of hydraulic mining 
machines embracing the invention and improvements set forth in 
said reissued letters patent No. 8876 and covered by the second and 
third claims therein contained, pursuant to the prayer of the bill of 
complaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover from the defendants the costs and charges 
which have heretofore been taxed in this action, together with all 
additional costs and charges which have accrued since the tiling of 

the cost bill herein. 
58 (Signed) LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed and eritered September 4, 1882. L. S. B. Saw- 
yer, clerk. 


22 RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


I, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States for the district of California, do hereby certify the foregoing 
to be a full, true, and correct copy of the original interlocutory decree 
filed September 4, 1882, in the therein-entitled cause. 

Attest my hand and seal of said circuit court this Ist day of No- 
vember, A. D. 1882. 

[SEAL. | L. S. B. SAWYER, Clerk, 
By —— —-—, Deputy Clerk. 


59 Testimony of Richard Hoskin. 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


Frank IH. Fisner et al. vs. RicHarpd Hoskin et al. 
In the matter of the reference to master for accounting. 


SATURDAY, October 21, 1882. 
Present: Mr. Boune, solicitor for complainants. 


Examination of Ricuarp Hoskix, sworn on behalf of complain- 
ants, by Mr. Boone: 


(ues. 1. You are one of the defendants in this case, Mr. Hoskin ? 
Ans. [ am, sir. 
QQues. 2. Proprietor of the foundry at Marysville ? 
Ans. I am one of them. 
(QJues. 3. What is the name of the foundry? 
60 Ans. Empire foundry, of Marysville. 
(QJues. 4. It is known commonly as the Marysville foundry, 
is It not? 
Ans. No; there isa Marysville foundry and an Empire foundry ; 
mine is the Empire. 
Ques. 5. You have been manufacturing these Little Giant ma- 
chines, have vou, right along up to date? 
Ans. I have, sir. 
Ques. 6. Still manufacturing them, are you? 
Ans. Still manufacturing, sir. 
Ques. 7. You have your books here with you, have you ? 
Ans. I have. 
(QJues. 8. Are those books compiled showing the entire number of 
machines made and sold by you since September 2nd, 1879? 
Ans. They are, to the best of my knowledge and belief; my book- 
keeper keeps the books, and, so far as I know, they are correct. 
Ques. 9. You oversee the keeping of the books, don’t vou ? 
61 Ans. No, sir; I don’t look at the books once in six months; 
I have got my department to attend to. 
Ques. 10. You are proprietor of the house, are you not? 
Ans. Yes, sir. 
Ques. 11. Do you mean to say that you have no supervision over 
the accounts and books? . 
Ans. My brother generally supervises and sees to those things, 
but my book-keeper is correct and don’t require supervision. 


Foal 
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Ques. 12. Where is your brother? 
Ans. He is in the mountains. 
Ques. 13. When did he go? 

Ans. I think he went the day before I left ; he went the same day 
that I received notice from Mr. Wheaton to come down here; he 
had a case in court in Auburn and went there. 

Ques..14. He went under summons from the court, then? 

Ans. No, sir; he was one of the parties in the suit there; he had 

notice from his attorney to be there. 
62 Ques. 15. Who is his attorney ? 
Ans. I think Judge Spear is his attorney. 

Ques. 16. What is the title of the case ? 

Ans. The case is, I think, on the settlement of the estate of Moody, 
of Gold Run, on a foreclosure of mortgage. 

Ques. 17. The suit is at Gold Run, is it? 

Ans. At Auburn. I think that is the case. 

Ques. 18. What interest has vour brother in that suit ? 

Ans. I don’t know that he has any interest particularly. I have 
footed all—paid all expenses, and I have shouldered all responsi- 
bility heretofore. 

Ques. 19. What do you mean by saying that you footed all the 
ex penses ? 

Ans. That is, I have not charged that any expenses that I have 
been at to my brother. 

Ques. 20. In what % 

Ans. In this suit. 
63 Ques. 21. | am talking about the Moody case. What in- 
terest has your brother in the Moody case ? 

Ans. He has commenced suit against the administrator of the 
estate to foreclose a mortgage. 

Ques. 22. That suit is coming up, you say ? 

Ans. That suit was to come up to-day. He left home Thursday 
last. 

Ques. 23. To go to Gold Run ? 

Ans. To go to Auburn. The case comes up either to-day or yes- 
terday. I think the case came up vesterday. 

Ques. 24. Who keeps your books? 

Ans. His name is George Gates. 
~y Ques. 25. Where is he? 

Ans. He is in Marysville: but the account has been kept by 
other book-keepers away back for years. This account goes back to 
1873 in the books. 

Ques. 26. Iam only speaking of the accounts since September, 

1879. 
64 Ans. You know Joseph Craig was interested. Every Giant 

that was sold was entered in a Giant ledger until the expira- 
tion of the Allenwood patent. Craig would come up now and then 
and he had access to the books and gave them a thorough exami- 
mation and he was satisfied with the account. On each and every 
Giant sold I had to pay him a royalty on the Allenwood patent, and 
hence each Giant sold was entered on the Giant ledger and it was 
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kept distinct from the general account until after the expiration of 
the Allenwood patent, and then it went into the general account in 
the blotter. I brought the blotter along. The reason why the Giant 
account was entered separate was this: that I was responsible to the 
foundry ; if I lost on that account it was a loss of mine and not of 
my brother’s. The Giant business was a separate and distinct busi- 
ness and I was responsible for every Giant that was manufactured. 

Ques. 27. Then your brother had nothing at all to do with the 
Giants ? 

Ans. My brother had nothing at all to do with the Giants until 
after the expiration of the Allenwood patent; nothing more to do 
with the profits derived from the Giants any more than with the 
profits of any ordinary casting for Tom, Dick, or Harry. The Giant 
business was mine, and I was responsible to him for his share of 
everything that was lost on Giant accounts. 

Ques. 28. You say you never supervised the accounts at all ? 
65 Ans. I carefully looked over the books to see what Giants 
had gone out, who they were sent to, and when orders came 
in for Giants. I see the orders, take a look to see who they are to 
go to, and soon. Craig would come up and he would look at the 
book and have his account made up and go to the books and com- 
pare his account and the books. Sometimes he didn’t take the 
trouble to do it, because he never found an error; never found an 
error in all the dealings we had. Here is the Giant ledger; that goes 
back to 1875; from 1873 to 18581. This ledger shows each machine 
sent out, where sent, and the size. 

Ques. 29. How many sizes of the Little Giant machine did you 
make ? 

Ans. In all, I suppose, you might say seven. 

Ques. 30. Ilow were they distinguished ? 

Ans. By the sizes of the inlet and the outlet. There has been 
some change in that respect, but the prices were not changed on ac- 
count of the change made in the size. 

Ques. 31. How many different sizes of machines did you make in 
which. the prices did differ ? 

Ans. I think seven. 

Ques. 32. The prices differed in each of those seven sizes ? 
66 Ans. Yes, sir. 
(Jues. 35. Ilow were they called ? y 

Ans. Consecutive numbers. 

Ques. 34. 1, 2, 3, 4, 5, 6, and 7? 

Ans. Yes, sir. 

Ques. 35. What was the price of your number 1 ? 

Ans. That we sold at one hundred and twenty-five dollars. 

Ques. 36. That was the price of Little Giant, number 1, from Sep- 
tember, 1879, up to the present time, was it ? 

Ans. Up to the expiration of the Macy and Martin rifie patent. 

Ques. 37. When was that? | 

Ans. I would have to refresh my memory about the date of the 
expiration of that patent. 
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Ques. 38. Was the price changed after the date of the expiration 
of that rifle patent ? 
67 Ans. Yes, sir. 
Ques. 39. Can you tell at what time the price was changed ? 

Ans. I think December, 1880? 

Ques. 40. Give us the date of the last charge in your books at the 
original price and of the first charge at the new price. 

Ans. The first charge that I find at the reduced price is January 
5, 1881. I think that the rifle patent expired some time in Decem- 
ber, 1880. 

(In order to enable the witness and complainants’ solicitors to go 
over the accounts and make up a statement as the basis for the ac- 
counting, the hearing is continued until Monday, 25rd instant, at 
two o'clock p. m.) 


68 Monpbay, October 23, 1882. 
Present: Mr. Boone, solicitor for complainant-. 


Continued further, by consent, until to-morrow, 24th instant, at 2 
o'clock p. m. 
Turespay, October 24, 1882. 
Present: Mr. Boone, solicitor for complainant-; Mr. Hoskin, re- 
spondent. 


Further continued, by consent, until to-morrow, 25th instant, at 
two o'clock. 
: WEDNESDAY, October 25, 1882. 

None of the parties or counsel, with exception of complainant 
Fisher appearing, the hearing was not resumed. 

On Monday, 380 October, respondent, Richard Hoskin, appeared 
before the master and notice was given to him and to complainants’ 
solicitor that the hearing would be resumed the next day, Tuesday, 
31 October, 1882, at one o'clock p. in. 


Turspay, October 31, 1882. 
Present: Mr. Boone, solicitor for complainants. 
Mr. Hoskin not appearing, a further continuance is granted 
69 until Friday, November 3, at two o'clock p. m. 
Fripay, November 3, 1882. 
Present: Mr. Boone, solicitor for complainants; Mr. Harpham, 
of counsel for respondents. 
Examination-in-chief of Richarp Hoskin continued. 


By Mr. Boone: 


Ques. 41. Mr. Hoskin, have you, since your last examination, 
made an examination of your books and ascertained the number of 
Little Giant machines made and sold by you since the second day 
of September, 1879? 

Ans. I have. 

Ques. 42. What is the number ? 

4—169 
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Ans. As near as I can discover, three hundred and thirty-one. 
Ques. 43. State the number of machines of each size, made by 
you, making up said number 3351” 
70 Ans. 129 number 1; 91 number 2; 34 number 3; 36 
number 4; 18 number 5; 13 number 6; 8S number7; 2 
number 8. 

Ques. 44. What was the cost price of manufacturing these ma- 
chines ? 

Ans. Number 1, $31.75, as near as I can tell; number 2, $47.73; 
number 3, $66.2) ; number 4, $76.25; number 5, $88.25; number 
6, $95.00 ; number 7, $120.00; number 8, $180.00. 

Ques. 45. Please state the selling price of a number 1 machine. 

Ans. I cannot give you any definite price, for the reason that we 
sold at different prices, according to circumstances under which we 
sold. In the list of machines sold I have accounted for all sold and 
the prices at which they were sold, so that it will be an easy matter 
to take the average, although I have not done so. 

Ques. 46. What was the total amount received by you from the 

sale of these machines ? 
71 Ans. For the 129 number 1 machines, $12,009.99 ; for the 
91 number 2 machines, $11,633.52; for the 34 number 3 ma- 
chines, $5,419.45; for the 86 number 4 machines, $7,086.75; for the 
1S number 5 machines, $4,567.50; for the 13 number 6 machines, 
$3,467.20; for the 8 number 7 machines, $2,498.80; for the 2 nuimn- 
ber 8 machines, $741.20. 

Ques. 47. Have you calculated the profits which you made on the 
repairs of Little Giant machines and on the sale of extra nozzles and 
butts ? 


(Objected to by respondent- as irrelevant and immaterial.) 


Ans. Yes, sir. 

Ques. 48. What was it? 

Ans. About one thousand dollars. 

Ques. 49. Are there any other advantages which you have gained 
by being the manufacturer of the Little Giant hydraulic machines ? 

Ans. Not that I know of. 

Ques. 50. Were you the manufacturer or agent of any other 
(p- machine or device which was used in connection with the 
Little Giant machines ? 

Ans. Yes, sir; a device known as a deflector, used with hydraulic 
machines, a patented device. 

Ques 51. How did vou advertise those deflectors ? 

Ans. They were to be used with hydraulic machines. 

Ques. 52. Advertised them in connection with the hydraulie ma- 
chines ? 

Ans. To facilitate the working of hydraulic machines of all de- 
scriptions, of course. 

Ques. 53. You advertised it, then, in connection with the hydrau- 
lic machines, did vou, in the same advertisement ? 


(Objected to by respondent- as immaterial and irrelevant.) 


>. eee. — owe. 
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Ans. O, yes; they were in the same advertisement. 

Ques. 54. When parties called to examine the Little Giant ma- 
chines and to purchase them, did you not show and explain the 
deflector to them ? 


(Objected to by respondent- as immaterial and irrelevant.) 


73 Ans. O,I might have done so. I didn’t make a practice 
of doing so. They are very well known. In fact, I should 
say it was very seldom the parties called. Their orders were by 
letter, I suppose, ninety-five per cent. 
Ques. 55. Then, in your opinion, the fact that you were the man- 
ufacturer and seller of the Little Giant machine was of no advantage 
to you in the sale of the deflectors ? 


(Objected to by respondent- as immaterial and irrelevant.) 


Ans. No. I invented the deflector. If there had been no Little 
Giant I might possibly have invented the deflector, and if there 
were no Little Giants used there would have been other machines 
sold, and I would have sold the deflectors. 

Ques. 56. What other machines were the deflectors used on ? 

Ans. I say they might have been used on other machines. I 
could have made one jointed machines, on which the deflectors 
could be used. 

Ques. 57. I ask you whether, as a matter of fact, your being the 
manufacturer and seller of the Little Giant machines made it any 
advantage to you in the sale of deflectors ? 

Ans. No; I think that parties would have used deflectors whether 

I sold Little Giants or not. They have been regarded as 

74 necessary for any and every maehine that might be used. 

Ques. 58. Then you consider if you had not manufactured 

any hydraulic machines, but had simply been the manufacturer of the 

deflector, you would have had every advantage that you did have, 
being the manufacturer of the Little Giant machine? 

Ans. Certainly ; | would have sold just as many deflectors, because 
a deflector would have been a necessity, and more so, because the 
Giant was the easiest machine to work, and any other machine which 
could be brought up would require a deflector more than the Giant 
would, and I might have suld more deflectors; for instance, the 
objection to the Craig machine was its exceeding difficulty of work- 
ing; the deflector would have obviated all that. 

Ques. 59. Do the figures which you have given us as the cost price 
of the machines include the rifles? 

Ans. No, sir. 

Ques. 60. Then you have deducted the cost of the rifles from the 
cost of the machines as you went along? 

Ans. Yes, sir; the machines actually cost me, besides what I paid 
for license to use the rifle, without which the machine would be 

worthless and I never could have sold anv machines; the 
70 rifle was just as much an expense to me as the iron or the 
materials of which the machine was composed. 
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(Mr. Boone moves to strike out the answer after the words “ yes, 


sir,” as not responsive to the question and as immaterial.) 


Ques. 61. What means were used for handling the Little Giant 
machine before the deflector was invented ? 
(Objected to by respondent- as irrelevant and immaterial.) 


Ans. By manual power. 

Ques. 62. Hlow was the manual power applied ? 

Ans. By taking hold of the discharge pipe; and many years ago, 
long before the reissue of this Fisher patent, | had a lever. I used 
a lever many years ago; I haven't made any for several years, as I 
know of. 

Ques. 63. Was not the lever superseded by the deflector? 

Ans. Q, the lever was discarded ; I quit making levers before the 
deflector was introduced. 

Ques. 64. How long before? 

Ans. I don’t know. 

(QJues. 65. A month or ten days? 
76 Ans. Very few of the Giants made—not five per cent.— 
ever had levers; not three per cent. 

(Jues. 66. How long was it before the deflector was invented that 
you quit making levers ? 

Ans. I could not say. 

(Jues. 67. Is it not a fact that vou applied levers, more or less, up 
to the time that you invented the deflector? 


(Objected to by respondent- as irrelevant and immaterial.) 


Ans. I might have done so, but it was not for the reason that they 
could not work the Giant without the lever; and some persons pre- 
ferred to stand behind the machine & some preferred to stand in front; 
those who preferred to stand behind the machine had it and those 
who preferred to stand in front didn’t have it. 

Ques. 68. Since the invention of the deflector you have not applied 
levers, have you? 

Ans. Idon’t think I have: I may have made one or two; I don’t 


recollect. 

Ques. 69. What proportion of the machines now in use use the 
deflector ? 
wi (Objected to by respondent- as irrelevant and immaterial.) 


Ans. I don’t think one-fourth—I don’t think one-tenth. 

Ques. 70. A great many persons prefer to handle the machines by 
manual power, do they not? 

Ans. They handle them still by manual power. 

Ques. 71. If before the invention of the deflector the levers were 
applied to a certain extent and since the invention of the deflector 
no levers have been used and the deflector has been used to the 
same extent, how do you make it out that the deflectors have not 
tuken the place of the levers? 


(Objected to by respondent- as irrelevant and immaterial.) 
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Ans. The levers were only applied to a very small fraction of the 
machines sold. 
Ques. 72. And you say that the deflector is only applied to a very 
small fraction of the machines sold ? 
Ans. Precisely. 
Ques. 73. And no levers have been applied since the deflector was 
invented. Now, why is it that the deflectors have not taken 
78 the place of the levers? 
Ans. I sell deflectors with the number 1, 2, and 3 machines. 
I don’t think I ever sold a lever with a number 1, 2, or 3 machine, 
only with the larger-sized machines. 
Ques. 74. That is not an answer to my question. 


(Question 71 repeated.) 
(The same objection by respondent.) 


Ans. I don’t know that the deflectors have taken the place of the 
levers, because the deflectors are used on machines of a size that the 
levers were never used with, and it was very seldom that I sold a 
lever with a machine at any time; it was only now and then, and 
it was not because they could not use the machine without a lever, 
but because from their peculiar circumstances they preferred to 
stand behind the machine in manipulating it instead of in front of 
it, and now if a person is so situated that he prefers standing behind 
the machine instead of in front he would use a lever instead of a 
deflector. It is mere matter of choice whether they stand behind 
or in front of a machine to work it. J 

Ques 75. Then, according to your opinion, a person who ever used 
a lever or who preferred to use the lever would use the deflector? 

Ans. Some persons don’t use the deflector; they prefer the 
79 lever now. 

Ques. 76. Those same persons who would use the lever 
would not use the deflector—that is, as you mean to be understood, 
is it? 

Ans. No, sir; they wouldn’t use a deflector; they use a lever in 
preference if they prefer to stand behind the machine. 

Ques. 77. Can you give us the number of deflectors that you have 
sold since September 2nd, 1879? 


(Objected to by respondent- as irrelevant and immaterial ; not 
called for by the order of reference.) 


Ans. No; I am not prepared to. 
Ques. 78. Can’t the deflector be operated from the rear of the ma- 
chine? 


(Objected to by respondent- as irrelevant and immaterial.) 


Ans. I have never seen it done. I attempted to do it once and 
met with a very serious accident in consequence. 

Ques. 79. What was the accident? 

Ans. Knocked a dozen men over and laid them out. 

Ques. 80. What did—the deflector or the machine? 
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80 Ans. The appliance for moving the deflector got out of 
order, and a serious accident occurred. I never made the 

attempt since. 

QJues. 81. What made it get out of order? 

Ans. It broke. 

(Ques. 82. The deflector is handled by a lever, is it not? 

Ans. Yes, sir. 

Ques. 83. Could that lever not be made long enough to reach to 
the rear of the machine? 


(Objected to by respondent- as irrelevant and immaterial.) 


Ans. Certainly; you could make it as long as you pleased. 

(QJues. 84. Could it not, then, be handled the same as the ordinary 
lever—from behind the machine ? 

Ans. No; not readily. 

Ques. 85. Tell us why. 


(The same objection by respondent-.) 


81 Ans. With the ordinary lever the operator can let go and 

the pipe remains—it stands; but you make the lever of the 
deflector long enough to reach the back part of the machine, and it 
would be so heavy that the weight of the lever alone, if madestrong 
enough to operate the machine, would turn the deflector, and the 
operator could not let go his hold at any time without securing it. 
Another thing : With the leverin froat, the machine follows the mo- 
tion of the operator’s hand, and, with the lever on the deflector of 
the machine, reaching behind it, it would be very inconvenient to 
operate, because when the pipe would turn to the right the hand 
would have to shuffle round to the left. It would be inconvenient 
to operate. 

Ques. 86. Still it could be applied, could it not? 

Ans. It could be applied, but it would not be used; no miner 
would use it in that condition—so constructed. 

Ques. 87. What are the papers now shown you? 

Ans. That is a statement of the account, of the number of ma- 
chines sold, the prices at which they were sold, and the page of the 
book that the account is copied from. 

Ques. 88. What books are they taken from ? 

Ans. They were taken from my books. 
82 Ques. 89. By whom ? 
Ans. By me. 


(The papers referred to, being two sheets of legal cap, containing 
the statement referred to in the answer to Ques. 87, are put in evi- 
dence by complainant- and marked, respectively, “Complainants’ 
Exhibits A and B.”) 

(At the request of Mr. Harpham, of counsel for respondent-, the 
cross-examination of this witness is continued until the return of 
Mr. Wheaton, solicitor for complainant-, now absent from the State.) 

Continued until Monday, 6th instant, at ten o'clock a. m. 


——_ 
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Monpay, November 6, 1882. 
Present: Mr. Boone, solicitor for complainant-; Mr. Harpham, of 
counsel for respondent. 


Examination of Richarp Hoskin (continued). 
By Mr. Boone: 


Ques. 90. What was your connection with the defendant 
Craig? 
83 Ans. Defendant Craig owned a patent right without which 
these machines were all useless. 


(Complainant- moves to strike out the answer as not responsive to 
the question.) 

Ques. 91. What was your business connection with defendants 
Craig in connection with the manufacture and sale of the Little 
Giant machine? 

Ans. Mr. Craig received a royalty up to a certain date for the use 
of a patent used in the machine. 

Ques. 92. Had vou a contract with Mr. Craig in relation to that? 

Ans. Up to a certain date. 

Ques. 93. Where is that contract ? 

Ans. It is at home. 

Ques. 94. Will you produce it? 

Ans. I ean. I haven’t got it here. 

Ques. 95. Will you produce it ? 

Ans. I will produce it, sir. I have got to telegraph for it. I can 
give you the substance of it if you wish. 


84 (See page —, line —, et seq.) 


Tuespay, November 28, 1882. 
Present: Mr. Boone, solicitor for complainants; Mr. Wheaton, 
solicitor for respondent-. 


Testimony of James H. Bradley. 


Examination-in-chief of James H. BrapLey on behalf of re- 
spondents by Mr. WHEATON : 


Ques. 1. Please state your name, age, place of residence, and oc- 
cupation. 
Ans. My name is James H. Bradley; my age, fifty-two years; I 
live in Placerville, El] Dorado county, and I am a miner. 
Ques. 2. How long have you been a miner? 
Ans. I have been working at it since 1850. I came here in 1849. 
Ques. 3. How many different hydraulic mining machines have 
you used for actual working ? 
Mr. Boone: What is the object of this testimony ? 
Mr. Wueaton: To show that the Fisher machine is not as 
85 good as other hydraulic machines, which the respondents had 
a perfect right to manufacture and sell. 
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(Objected to by complainant- as irrelevant and immaterial, that 
the value of the Fisher machine is not involved in this accounting.) 


Ans. I couldn’t tell exactly how many; I have used a number 
of those different machines. 

Ques. 4. Please give the names of the different hvdrautic machines 
that you have used, so far as you now recall them. 

Ans. The first machine that I used was the old-fashioned Globe 
machine, as we called it, and [ have used what we called the Hos- 
kin machine and the Little Giant; those three different machines. 
I know that [ have used three or four different machines. 

Ques. 5. Did you ever use the Fisher machine? 

Ans. Yes; I think I have—one that had a Fisher name on it. 

Ques. 6. Where did you use the Fisher machine ? 

Ans. In what is called the Boston Hydraulic Mining Company’s 
property in Calaveras county. 

Ques. 7. Was that a two-jointed machine? 
86 Ans. Yes; I think it was. 

Ques. 8. Do you recollect whether or not it had levers for 
turning it? 

Ans. We didn’t use a lever on that; we used a deflector and done 
away with the lever. It was low banks that were worked there. 

Ques. 9. How long ago was that ? 

Ans. That was four vears ago this fall, if T recollect right. 

Ques. 10. What kind of a machine was the Hoskin machine which 
you say you used ? 

Ans. That was a one-jointed machine; there was only one joint 
to it. We used two of those there. 

Ques. 11. Of the different machines which you have used which 
were the best ? 

Ans. I find but very little difference in them. 

Ques. 12. How long have you known those Hoskin single-jointed 
machines to be used ? 

Ans. I can’t recollect exactly when I first saw them. It must have 

been in 1868 or 1869 when I first saw them. My recollection 
87 is it was from 1868 to 1870 when I first noticed them—used 
them. 

Ques. 13. What advantages, if any, were there in the two-jointed 
machines which you used over the single-jointed Hoskin machines 
which you used ? 

Ans. As far as I was concerned, I never see any advantage. We 
had a discussion up at Whiskey Hill there. We were working four 
different machines. 

Ques. 14. Which of those four machines threw the best stream, if 
either? 

Ans. I never could see much difference. I thought that the single- 
jointed machine threw as good a stream as the other, because there 
was no ring bolt, as we call it, through the second joint to stop the 
water. I set the four of them together and tried them, but never 
see but little difference. 

Ques. 15. How many of those machines which you used at Whiskey 
Hill were two-jointed machines? 
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Ans. There was two single-jointed and two two-jointed machines. 

Ques. 16. Do you recollect whether or not those two two-jointed 
machines were “ Little Giants?” 

Ans. I do not. 

Ques. 17. You say that they had a bolt that went through 
88 the second joint’? 
Ans. Yes; the two-jointed machines. 

Ques. 18. How many single-jointed machines were there among 
those four that you used at Whiskey Hill? 

Ans. Two; there were two one-jointed machines and two two- 
jointed machines. 

Ques. 19. Were those Hoskins machine a single-jointed ma- 
chine? 

Ans. Yes, sir. 

Ques. 20. How long ago was it that you used those Hoskin ma- 
chines at Whiskey Hill? 

Ans. It was either four or five years ago this fall; I think it is 
just about four years ago now. 

Ques. 21. Was there any difference as to the amount of work done 
between the two-jointed machines and the one-jointed machines 
where they were of the same sized outlet ? 

Ans. I never saw any difference in the work there; I paid par- 
ticular attention to it, too. The ground was very much alike, and 
I could see no difference in the work. We used the same sized 

nozzle on ail of them. 
89 (QJues. 22. What sized nozzle did you use, if you remember? 
Ans. Five and a half and six inches. 

Ques. 23. How do you mean ; that they were five and a half and 
six inch nozzles, if they were all the same size? 

Ans. I had a five-and-a-half inch nozzle and deflector and a six- 
inch nozzle and deflector—nozzle with the deflector—for each ma- 
chine. I had the four machines set, and, I not having a head of 
water so that I could run them all, I would just take the deflector 
and nozzle off of the two-jointed machine after I had worked out, 
say, a half day’s ora day’s piping with it, and I would put it on 
another of the machines. 

Ques. 24. That is to say, you sometimes used a five-and-a-half- 
inch nozzle and sometimes a six-inch nozzle on each of the ma- 
chines ”? 

Ans. Yes, sir. 

Ques. 25. Were you the proprietor of those machines ? 

Ans. No, sir; I was foreman. 

Ques. 26. Which were the heavier machines to shift around when 
you had to change their positions—the two-jointed or the single- 

jointed machines ? 
90 Ans. The two-jointed machines which I used there was the 
heaviest. 

Ques. 27. Do these hydraulic machines have to be moved around 
much in hydraulic mines? 

Ans. That is owing to the height of the bank. The banks there 
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were shallow. We didn’t work any ground over 30 or 35 feet deep, 
and we had to move them often. | 

Ques. 28. Which of those two machines worked the easier, so far 
as manual Jabor in operating them was concerned ? 

Ans. Well, there was no difference, so far as I saw. They both 
worked very easy with the deflector. 

Ques. 29. Ilow long were those single-jointed machines kept in 
use, to your knowledge ? 

Ans. I wasthere six months. They had been in use on the claim 
for a number of years before that. I don’t know how long. 


By the Master: 


Ques. 30. How do you know that? 
Ans. Beeause they were old machines. The man who used them 
told me so there; that is all [ know about it 


xy Mr. Boone: 


91 Ques. 51. You did not see them used there before you went 
there ? 
Ans. No. 
Ques. 32. All you know about it is what you were told ? 
Ans. Yes, sir. 


iv Mr. WHEATON : 


“yey 


Ques. 35. Were those two single-jointed machines kept in use 
during the whole of the six months that you were there? 

Ans. Yes, sir—that is, not in constant use. We would use one of 
them half a day or a day, and then change the water over unto 
another machine. There was two single-jointed machines and two 
double-jointed, and we would change, after half a day’s work or a 
day’s work, from one machine to another. 

Ques. 34. The single-jointed machines were used just as much as 
the two-jointed machines ? 

Ans. Yes; just the same. 


Cross-examination of James H. Braptey by Mr. Boone: 


Ques. 1. When did you say you first saw the Hoskin ma- 
2 chine? 

Ans. Well, it is between 1867 and 1870; I don’t remember 
exactly. 

Ques. 2. It was not later than 1870, was it? 

Ans. I won’t be positive about that. 

Ques. 3. Was it as late as 1873 or ’4 that you first saw the Hoskin 
machine ? 

Ans. My recollection is between 1867 and 1870. I couldn't tell. 
Thatis my recollection. I can’t tell positively. I have been mining 
myself and superintending mines for other people, and I don’t recol- 
lect the dates. Probably if I was home and had the books I could 
tell the dates, but [ can’t swear positively about it. 

Ques. 4. You say you had four machines at work at Whiskey 
Hill? 


- Oo ap. ah a So <n 


~ © 


~ al — al Pet Se 


mm | e 


a ee 
‘ 


RICHARD HOSKIN Ef AL. VS. FRANK H. FISHER ET AL. 39 


Ans. Yes, sir. 

Ques. 5. And used one at a time ? 

Ans. Yes, sir. 

Ques. 6. And shifted a stream from one to another ? 

Ans. Yes; changed water from one to another. 
93 Ques. 7. What pressure did you carry there, Mr. Bradley ? 
Ans. I think the pressure was 225 or 30. I never meas- 
ured it, but that is what they said. Yes; wedid measure one place ; 
it was 225 feet. Yes; I recollect now, we levelled both places; the 
engineer levelled them. One was 225 and the other was 235, I 
think. 

Ques. 8. You did not move the machines often, did you ? 

Ans. Oh, yes; I was working off a low bank, and sometimes we 
would run two days ina place; sometimes half a day; just as it 
happened. 

Ques. 9. You had the four machines standing there, set at a dis- 
tance apart? 

Ans. There was quite a distance between them. The two outside 
machines was nearly a quarter of a mile apart. We were running 
out through two different tunnels. We might use one half a day in 
a place or a day, and then change it off to another place. 

Ques. 10. Where were the single-jointed machines placed—on the 
outside or inside? 

Ans. One of them was on the outside—that is, the farthest from 

the bulkhead. The first machine was a double-jointed ma- 
O4 chine, nearest to the bulkhead; next came a single-jointed 

machine and then a double-jointed, and then came a single- 
jointed, the farthest off. 

Ques. 11. You had them placed alternately, then ? 

Ans. Yes, sir; it just happened so. 

Ques. 12. You were a workman there—or what was your position 
there? 

Ans. I was foreman. There was a general superintendent over 
me, from Boston. I had charge of the works; I was what was called 
foreman, but then I took charge of the mine with the understanding 
that I had the hiring and discharging of all the men under me. I 
had charge of everything, but they had a man who was sent out 
from the East who was called superintendent. 

Ques. 13. What part of the business did you attend to? 

Ans. Mv business was to superintend the work, keep the men to 
work, keep their time, clean up, and so forth; and in the absence 
of this superintendent down here I was superintendent. 

Ques. 14. Whose construction of machine was the single-jointed 
machine ? 

Ans. I understood it was this gentleman’s, Mr. Hoskin. I 
DO never saw him making them. 
Ques. 15. You understood so ? 

Ans. We called it the Hoskin machine. 

Ques. 16. Describe it, please. How was it built? 

Ans. I don’t know the names they used for them. It was a one- 
jointed machine. The end of the pipe came into the machine and 
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then there was a joint on the top for a pipe, nozzle, attached to 
that and held down by bolts, and on the bottom of those bolts were 
lugs or rollers—we called them rollers—that rolled around. 

Ques. 17. That rolled around on the outside of a horizontal plane ? 

Ans. Yes; it rolled around; there was a casting that projected 
out—kind of a flange—and the rollers worked around under that. 

By Mr. WHEATON : 

Ques. 18. Where was Whiskey Hill? 

Ans. It is about four miles from Milton. I believe they call it 24 
miles from Stockton. It is on the Calaveras river. 

Ques. 19. In this State? 

Ans. Yes, sir. 

96 By Mr. Boone: 

Ques. 20. Is that the same place which you called in the first place 
the Boston hydraulic property ? 

Ans. Yes, sir. 

QJues. 21. Called also Whiskey Hill, is it? 

Ans. The company was the Boston Hydraulic Mining Company, 
and they were working on Whiskey Hill. It is right opposite Jenny 
Lind. 

Ques. 22. Did you ever work any other hydraulic machines at 
any other place ? 

Ans. Yes, sir; [ have two machines on my own claim. I am 
not working them now, but I have worked them for a number of 
years. 

Ques. 25. Do you own a claim now ? 

Ans. Yes, sir. 

Ques. 24. Working it? 

Ans. Not now. 

Ques. 25. You have been working it since that time, have 

you ? 
97 Ans. Yes, sir. 
Ques. 26. What kind of machines are those which you used 
on that claim? 

Ans. We called them “ Little Giants.’ 
are. 

Ques. 27. Single-jointed or two-jointed machines ? 

Ans. Both two-jointed machines. 

Ques. 28. Why didn’t vou buy a single-jointed machine? 

Ans. Because one of those was attached and I got a chance to buy 
it cheaper than I could buy any other machine. 

Ques. 29. How did you get the other one? 

Ans. I sent down here to my company and they sent it up. I 
don't know who they bought it from, but I know we paid for it. 

Ques. 30. Did you tell them that you wanted a single-jointed ma- 
chine ? 

Ans. No; I did not. 

Ques. 31. Which cost the more, the single-jointed or the 
98 two-jointed machine ? 
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I don’t know whose they 
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Ans. That is more than I know. I am under the impression, 
though, that the two-jointed machine, with later improvements, 
costs the most. I know these nydraulic machines keep making 
improvements and making us fellows pay for them—what they call 
im provements. 

Ques. 32. When was it you purchased your last machine? 

Ans. The last machine I purchased myself was in 1874, I think. 

Ques. 33. Which was the first machine in use, the single-jointed 
or the two-jointed machine ? 

Ans. The first machine that ever I saw in use was a single-jointed 
machine. 

Ques. 34. You have visited a good many mines, have you not— 
hydraulic mines ? 

Ans. Yes, sir. 

Ques. 35. What machine do you find generally in use in those 
mines, the single or two-jointed machines ? 

Ans. Of late date I find most of them two-jointed machines. 

Ques. 56. If you were going to purchase a machine now, 
99 which would you purchase, a single or two-jointed machine ? 
Ans. I would purchase the one that I could get the cheapest. 

Ques. 37. Regardless of whether they suited or hot? 

Ans. Well, they both suit. I have used them both, and I wouldn’t 
give any difference for either of them. That is how I come to get 
here, was by making that remark. I didn’t know what was going 
on. I have my notions; every man has his ideas; so far as they 
compare, | never put them side by side. All double-jointed ma- 
chines that I have examined have a bolt going up in the centre, 
and I have always thought that bolt stopped the water. 

Ques. 38. That is the only reason why you think that the single- 
jointed machine is better, because of that bolt in the double-jointed 
machine? 

Ans. I don’t say it is better. I say that if I was going to buy and 
work a machine to-morrow I wouldn’t pay any difference for one 
machine over the other. That is what I said. 


Testimony of Walter R. Craig. 


Examinetion-in-chief of WALTER R. Craia on behalf of re- 
spondent, by Mr. WHEATON: 


100 Ques. 1. Please state your name, age, place of residence, 
and occupation. 

Ans. My name is Walter R. Craig; my age is forty-two years ; 
I reside near Rocklin, Placer county, and my vecupation is mining. 

Ques. 2. How long have you been a practical miner ? 

Ans. Since about 1857. 

Ques. 3. Please state what experience, if any, you have had in the 
use of different kinds of hydraulic mining maclrines. 

Ans. Well, we have used nearly all of them, from the hose to the 
last improvements in the machines. I mean to say by that, that I 
have seen them used and worked with them some. 
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Ques. 4. What different hydraulic mining machines have you 
actually used yourself ? 

Ans. The globe nozzle and the Little Giant and the machine that 
father got up, a single-jointed machine, are the only ones that I 
used practically. 

Ques. 5. Was R. R. Craig, one of the defendants in this suit, your 
father? 

Ans. Yes, sir. 
101 (Jues. 6. Is he living now ? 
Ans. No, sir; he is not. 

Ques. 7. When did he die? 

Ans. He died on the 15th of March last. 

QJues. 8. What relation, if any, is the defendant, Joseph Craig, to 
you? 

Ans. Ile is a brother. 

(QJues. 9. How long, if at all,did you work at hydraulic mining in 
the mine at Whiskey Hill, mentioned by the last witness ? 

Ans. I never worked at Whiskey Hill, but 1 worked at Jenny 
Lind, on the opposite side of the river from Whiskey Hill. I never 
worked on the Whiskey Hill mine at all. 

Ques 10. How close tothe Whiskey Hill mine were you working ? 

Ans. About a mile. 

QJues. 11. Did you know what machines they were using at Whis- 
key Hill? 

Ans. No; I really do not. 

(QJues. 12. What kind of machines did you use in the Jenny 
102. Lind mines” 
Ans. We used one of the Victor and one Little Giant. 

Ques. 15. Who made the Victor machine? 

Ans. R. R. and J. Craig. 

(Jues. 14. Where was it made ? 

Ans. At Marysville. 

Ques. 15. How many of those Victor machines did R. R. and J. 

Craig make, to your knowledge? 

Ans. I don’t know. 

(QJues. 16. Did they make more than one? 

Ans. Yes; they made several of them, but I don’t know the exact 

number. 
Ques. 17. Were those Victor machines single or double jointed ? 

Ans. Single-jointed. 

Ques. 18. Llow was the horizontal motion obtained in that ma- 
chine ? 
Ans. They just turned right around. They had a hori- 
103 zontal flange underneath with rollers on, worked similar to 
the Watson machine. It was held together by the pressure 
of the rollers on the under side of the horizontal flange. 
Ques. 19. Which worked the better, the Victor machine or the 
two-jointed machine ? 
Ans. Well, they both worked well. 
Ques. 20. Which threw the better stream of water ? 
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Ans. I think we got as good a stream from the single-jointed as 
we ever got from the double-jointed. 

Ques. 21. How did those machines compare as to size? 

Ans. This particular Victor machine was a large machine. The 
Victor was the largest of the two. 

Ques. 22. What pressure did they have there that you used with 
the Victor machine? 

Ans. I think we had about one hundred feet. I don’t know ex- 
actly ; I never measured it. 

Ques. 23. Please state for how many years you were in the habit 
of using a single-jointed hydraulic machine. 

Ans. Well, we worked on that claim about three vears, but 
104 we didn’t use that particular Victor machine all the time, 
constantly. 

Ques. 24. Did you use Victor machines anywhere else ? 

Ans. Only to set them up and to assist in starting them. I did 
not actually work them anywhere else. 

Ques. 25. How many of those Vict r machines do you know of 
being sold and being put into actual use? 

Ans. I know of one that has been actually used for a long time 
near Nevada City. 

Ques. 26. For how many vears was that used, near Nevada City, 
to your personal knowledge ? 

Ans. I think as much as two years, to my certain knowledge. 
The machine is in use yet, in all probability, I tbink. 

Ques. 27. How did that machine which you saw in use near 
Nevada City compare in size with the Little Giant machines which 
you have seen in use—that is, as to the size of the nozzle ? 

Ans. That ran a six-inch nozzle, and I have seen Little Giants that 
ran from two to nine inch nozzles. 

Ques. 28. How did the operation of that Victor machine, with the 

six-inch nozzle, that you saw used near Nevada City compare 
105 with that of the Little Giant machine which was also run with 
a six-inch nozzle? 

Ans. It would throw about the same amount of water, I should 
think, and equally as good a stream. 

Ques. 29. Please state what you mean by a good stream. 

Ans. I mean a solid, compact, effective stream, say, that will 
throw a good distance and cut dirt well, not scatter, not spread all 
over the claim. 

Ques. 30. Is the effective force of a stream injured by its spread- 
ing—scattering ? 

Ans. Very much. 

Ques. 31. How did the size of the outlet of the Victor machine 
which you used at Jenny Lind compare with the size of the outlet 
of the Little Giant which you used at the same place ? 

Ans. That of the Victor was larger than than that of the Giant 
we had. 

Ques. 32. Do you recollect how much larger ? 

Ans. I think one was — eleven-inch inlet and nine-inch outlet, 
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and the other was seven and five, I think. I think the Giant was 
seven-inch inlet and five-inch outlet. 

106 (Ques. 35. That is, the size of the nozzle of the Victor was 
eleven-inch inlet and nine-ineh outlet, was it ? 

Ans. The pipe that supplies the casting with water would be 
eleven inch-, the inlet, and that where the water is discharged at 
the big end of the discharge pipe was nine inches. 

Ques. 34. Then what would be the size of the smaller end of that 
discharge pipe ? 

Ans. I think there was a seven-inch butt on the end of the pipe 
that the nozzle was screwed on. 

Ques. 35. What was the size of the nozzle on that Victor machine ? 

Ans. There were several different-sized nozzles, ranging from three 
to six inches; they could be changed. 

Ques. 36. What is the part of the discharge pipe that is called the 
butt? 

Ans. It is the end which is rivitted to the casting—the end where 
the nozzle screws on. 

Ques. 37. Ilow long is the nozzle from that butt, to its extreme 
outer end ? 

Ans. About five or six inches, I suppose—from five to seven 

inches. 
107 (Qjues. 58. The butt at the nozzle of the Victor was six or 
seven inches, you say. How did the corresponding butt of 
the Little Giant which you used at Jenny Lind compare, as to size? 

Ans. The butt on the Little Giant was four inches—that is, about 
four inches. 

Ques. 39. By these butts you mean the nozzle butts ? 

Ans. Yes, sir. 

Qlues. 40. And not the butts of the discharge pipe itself? 

Ans. Oh, no. 

Qlues. 41. Then the capacity of that particular Victor machine 
was much more than double the capacity of the Little Giant which 
you used there, was it ? 

Ans. Yes, sir. 

Ques. 42. What was the reason why you did not use that Victor 
machine constantly ? 

Ans. It was too heavy to move around and handle. We were 
washing shallow dirt, and had to move frequently. 

Ques. 43. About how much of the time did you use that 
108 Victor machine at that place? 

Ans. I disremember what proportion of the time, but we 
didn’t use it as much as we did the other machine from the fact of 
its being so heavy. 

Ques. 44. Did you lay it aside and put it out of use entirely ? 

Ans. No; it was on the ground there when I left. They were 
not using itand did not do anything with it at all. They didn’t 
lay it away or throw it away or anything of that kind, but left it 
standing there. 

Ques. 45. Was it sold with the mine, if you know? 
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Ans. I think it was. I was away from the mine some time before 
the sale was made, and really don’t know what parts of the machine 
were sold. 

Ques. 46. In respect to moving around at the mine, as machines 
have to be shifted to new places, is there any advantage in having 
the machine lighter Sater of heavier? 

Ans. Of course; there is a great advantage. 

Ques. 47. How does the weight of the single-jointed machines, 
like the Victor, compare with the weight of double-jointed machines, 

like the Little Giant, of the same capacity ? 
109 Ans. I think the Victor would be the lighter of the two, 
although I don’t know the exact weight of either. 

Ques. 48. How does the manual labor of working a single-jointed 
machine like the Victor compare with the manual labor of working 
a double-jointed machine of the same capacity like the Little 
Giant? 

Ans. I think there is not much difference, if they are equally 
balanced and well greased. If they are fixed and under equally 
favorable circumstances they will work about as well. 

Ques. 49. Is there any perceptible difference between them in that 
respect ? 

Ans. I think not. 


Cross-examination of Wartrrer R. Cratac by Mr. Boone: 


Ques. 1. Mr. Craig, what connection had you with the business of 
R. R. and J. Craig? 

Ans. None at all, sir, except as to their being my father and 
brother. Of course I had no interest in the affairs of the concern, 

except I liked to see them do well. 
110 Ques. 2. Did you work for them ? 
Ans. Sometimes I did. 

Ques. 3. What did you do? 

Ans. Sometimes I went out and canvassed machines—sold ma- 
chines and set them up. 

Ques. 4. How long did you continue with them ? 

Ans. In that capacity ? 

Ques. 5. Yes. 

Ans. Well, I couldn’t say, Mr. Boone; I have been out sometimes 
a trip or two and then I didn’t go any more for a long time. 

Ques. 6. Were you not connected with them, off and on, until 
the time they stopped manufacturing and turned their business over 
to Mr. Hoskin ? 

Ans. Yes; I have not been canvassing the machines. 

Ques. 7. You knew their business, did you not, while they were 
running these machines—manufacturing and selling them ? 

Ans. Oh, yes; I didn’t particularly know all their business 

affairs. 
111 Ques. 8. You knew what machines they were manufact- 
uring? 

Ans. I knew they were making and selling machines. 

Ques. 9. And you knew what machines they were? 

§6—169 
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Ans. Yes, sir. 

Ques. 10. You knew when they were making the Globe machine, 
did you—the machine which was known originally as the Craig 
machine? 

Ans. Yes, sir. 

Ques. 11. You knew when they changed that for a two-jointed 
machine, did you not? 

Ans. Yes; I knew it was changed, but I don’t know the particalar 
day or time it was changed. 

Ques. 12. When was this Victor machine, that you speak of, made? 

Ans. I think it was made some time about the year 187], if I re- 
member right. 

Ques. 13. That was before the two-jointed machines were made, 

Was it not? 
112 Ans. Yes, sir. 

Ques. 14. Do you know of any single-jointed Victor ma- 
chines that were made after the two-jointed machines were put in 
operation ? 

Ans. I do not; I couldn’t say as to that. 

Ques. 15. Do you know whether any single-jointed machines were 
made after the two-jointed machines were made and put on the 
market ? 

Ans. I don’t know. 

Ques. 16. Do you know of any? 

Ans. I don’t know of any—I mean to say I don’t know whether 
or not they were made. 

Ques. 17. Do you know whether or not the Craigs made them ? 

Ans. I do not. 

(Jues. 18. You were canvassing for them, were you not? 

Ans. Not a- that time particularly. 

Ques. 19. You have since that time, have you ? 

113 Ans. Yes. 

Ques. 20. Did you canvass since that time for any single- 
jointed machine? 

Ans. I think not. 

Ques. 21. You say you did not use this Victor machine in the 
Jenny Lind mine a great deal ? 

Ans. Not very much. 

Ques. 22. Laid it off to one side, did vou, and used other ma- 
chines ? 

Ans. Yes, sir. 

Ques. 25. What other machines did you use in its place? 

Ans. We had the Little Giant. 

Ques 24. Any other? 

Ans. I think not. 

Ques. 25. Didn’t you get one of Fisher’s “ Hydraulic Chiefs ? ” 

Ans. No, sir. 

Ques. 26. Sure of that? 

114 Ans. I am quite sure of it; never had one never used one 
at any time. 


Shand 


Ques. 27. How many of those Victor machines were sold ? 
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Ans. I don’t know. 
Ques. 28. How many do you know of having been sold ? 
Ans. Two, I think. 
Ques. 29. How many two-jointed machines do you know of having 
been sold? 
Ans. I know of quite a number, but I couldn’t tell you how 
many. 
Ques. 30. Can’t you give us something near the number? 
Ans. No; I have no idea how many have been sold. 
Ques. 31. Two hundred ? 
Ans. I don’t know. 
Ques. 32. More or less than two hundred, do vou think ? 
Ans. I have no idea; I don’t know how many machines have 
been sold. 
115 Ques. 33. How many two-jointed machines have you ever 
seen in use? 
Ans. Well, I don’t know how many I have seen ; [ haven't counted 
them. I have seen quite a number of them. 
Ques. 34. A large number, is it not? 
Ans. I have seen quite a number; yes. 
Ques. 35. What machine is generally used in the mines, the single- 
jointed or the two-jointed machine? 
Ans. There are several kinds of machines—the Fisher machine, 
the Little Giant machine, the Watson machine. 
Ques. 36. Question 35 repeated. 
Ans. At the present time ? 
Ques. 37. Yes; at the present time, and for the last ten years? 
Ans. I don’t know that I understand what vou mean by generally. 
There is all kinds of machines being used in the mines. 
Ques. 38. What kinds of machines have been generally used ? 
Ans. | will answer by saving double and single jointed machines, 
then, because I have seen both used. 
116 Ques. 39. Were not the single-jointed machines which you 
know of having been used during the last ten years made be- 
fore two-jointed machines came in use” 
Ans. I think they were; some of them. 
Ques. 40. Don’t you know that all of them were? 
Ans. I don’t know that I do; no, sir. 
Ques. 41. Who manufactured single-jointed machines ? 
Ans. I think Watson, at Nevada City, manufactured one pattern 
of a single-jointed machine. 
Ques. 42. Was he not enjoined over ten years ago by the United 
States court here from making them ” 
Ans. I don’t know when the date was. 
Ques 43. Who else has manufactured single-jointed machines ? 
Ans. This Craig machine, my father and brother. 
Ques. 44. When did they stop manufacturing them ? 
Ans. 1 don’t know when the last machine was made. 
117 Ques. 45. Have they made any within the last ten years? 
Ans. Not that I know of. 
Ques. 46. Do you know anything about it? 


44 RICHARD HOSKIN ET AL. Vs. FRANK H. FISHER ET AL. 


Ans. I don’t know, as I told you before, when they quit making 
those machines or how many they did make. 

Ques. 47. Then you don’t know whether or not there has been 
any single-jointed machine made in the last ten years? 

Ans. I never have made any. 

Ques. 48. Do you know of any one else who has made any in the 
last ten years ? 

Ans. I do not, and I don’t know that they have not. 

Ques. 49. All you know about the single-jointed machine is what 
you obtained from your use of the Victor machine, is it not? 

Ans. Except that I have seen other machines run. 

Ques. 50. But you never ran any other yourself, did you ? 

Ans. I did not. 

Ques. 51. Was there not a tendency with that Victor ma- 
118 chine when the water came on it to pitch the point of the 
nozzle up in the air. 

Ans. No; I never saw anything, when it was properly screwed 
down, made tight, to show that it had that tendeney. 

Ques. 52. Has not the water that tendeney with that machine, 
the water coming in, to throw the point of the nozzle up in the air? 

Ans. I never have seen it throw it up. It may have that tend- 
ency. I never have experienced any difficulty with it from that. 

Ques. 55. How long altogether did you personally run that ma- 
chine? 

Ans. Well, off and on I worked it a year or two. 

Ques. 54. What do you mean by off and on—every six months? 

Ans. Occasionally we would use it, and then we would not use it 
for awhile. 

Ques. 55. How long in the aggregate did you use that machine? 

Ans. I don’t know; I couldn't say how many weeks or months 
we did use it up there. 

Ques. 56. Was it ten days or two weeks? 

Ans. Yes; more than ten days. 
119 Ques. 57. Was it two weeks? 
Ans. Yes, sir. 

Ques. 58. A month ? 

Ans. Say a month. 

Ques. 59. And it was there on the mine two years ? 

Ans. About that time, I guess. It was a very large-sized ma- 
chine, and we had not enough water for handling it, and it was 
very heavy and cumbersome to handle. That was one of the rea- 
sons for throwing it aside. 

Ques. 60. Then it did not throw a good stream ? 

Ans. It threw an excellent stream, but was capable of throwing 
more water than we had to fill it with. 

Ques. 61. What do you mean by that ? 

Ans. The machine was sufficiently large to throw more water 
than we had in the ditch to use. 

Ques. 62. If it threw the water under the head that vou had as 
well as the other machine why was not the machine used; why 
didn’t you use it? 
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120 Ans. Simply because it was of more capacity than was 

necessary for us, and was a cumbersome machine to move 
around. As I explained before, this was a large, heavy machine, 
and the Giant which we used was a small, light machine. 

Ques. 63. Did it work hard on its joints? 

Ans. Not very. 

Ques. 64. As hard as the two-jointed machine? 

Ans. Well, ves; it would work as hard as the two-jointed ma- 
chine. 

Ques. 65. Any harder than the two-jointed machine? 

Ans. Not any when it was properly greased up and in good con- 
dition, I think. 

Ques. 66. Well, do you know ? 

Ans. Well, I would think it worked a little harder, perhaps. 

Ques. 67. Even under the best conditions it worked harder ,didn’t it? 

Ans. Not under the best conditions, I think. 

Ques. 68. I am not asking you what you think. I want to know 

what you know. Do you know? 
121 Ans. There was very little difference in the working of the 
two machines when they are under equally ow conditions, 

Ques. 69. Does the single-jointed machine under the best cireum- 
stances work harder than the two-jointed machine under the best 
circumstances ? 

Ans. No, sir; it does not, in my opinion. 

Ques. 70. Then, in your opinion, a single-jointed machine is just 
as good as a two-jointed machine, is it? 

Ans. | think so. 

Ques. 71. Did you tell the Craigs so in 1876 and 7 and ’8? 

Ans. I don’t know that he ever asked me such a question. 

Ques. 72. Did you ever tell anybody so before you came here ? 

Ans. I have frequently said that the single-jointed machine was as 
good as the Giant or any other machine I had ever seen, I think. 

Ques. 73. You think that. Do you know you did? 

Ans. Well, I know I have; I know I have said so. 
122 Ques. 74. When you were selling these machines did you 
represent that the two-jointed machine was the best ma- 
chine ? 

Ans. I don’t know that I made just such a representation as that 
at all. 

Ques. 75. You were selling two-jointed machines for the Craigs, 
were you not? 

Ans. I don’t know that I ever canvassed for machines after the 
two-jointed machines or Little Giant came in use. In fact, I never 
canvassed for the machines at any time very much, Mr. Boone. 

Ques. 76. You spoke about one Victor machine near Nevada City. 
Who owned that machine ? 

Ans. It is run in what is known as the Gentry claim, and is owned 
by Hirschman, Grover, and others. I don’t know who all the part- 
ners are in the mine. 


Continued, by consent, until to-morrow, 29th instant, at ten o'clock 
a. m. 
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WepDNEsDAY, November 29, 1882. 
Present: Mr. Boone, solicitor for complainant- ; Mr. Wheaton, so- 
licitor for respondents. 


Testimony of Richard Hoskin. 


123. Cross-examination of Ricuarp Hoskin by Mr. WHEATON: 


Ques. 1. Have you with you now, Mr. Hoskin, the contract that 
was entered into between you and the defendants, R. R. and J. 
Craig ? 

Ans. I have. 

(Respondent- puts in evidence the contract above referred to, now 
produced by the witness, being agreement between R. R. Craig and 
Joseph Craig and Richard Hoskin, dated the 24th day of October, 
1871, marked “ Respondents’ Exhibit 1, Accounting.”) 

(Objected to by complainant on the ground that all the parties to 
the contract are defendants in this action, and that the contract is of 
a date prior to the date of the reissued letters patent under which 
this suit is brought.) 

It is agreed that a copy of said contract, certified “correct” by the 
examiner, may be made and substituted in the place of the original 
and such original withdrawn. 

(QJues. 2. Are the signatures to this contract, Exhibit One, the sig- 


natures of R. R. Craig and Joseph Craig and yourself? 
Aus. They are. 
124 Ques. 3. After that contract was executed please state 
whether you and the defendants Craig did business under it. 

(Objected to by complainant- as irrelevant and immaterial.) 

Ans. We did. 

Ques. 4. Did you, under this contract, manufacture and sell ma- 
chines and pay the royalties to the defendants Craig as provided 
for in this contraet ? 

(The same objection by complainant-.) 

Ans. I did, up to the beginning of 1879. 

(Jues. 5. I see in this contract there is mentioned a patent granted 
to Charles F. Macy and Seth Martin December 8th, 1863; that 
patent expired December 18th, 1880, did it? 

Ans. It did. 

Ques. 6. You say you acted under this contract until 1879. What 
change was then made in your actions ? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. By the terms of the contract the Craigs were to furnish me 
with machines at cost. This they did for a few months, but on 
account of want of promptitude in footing the foundry 

125 bills — some little delay. I paid the foundry bills. The 
machines were charged on the foundry books to the Craigs, 

but [ paid the bills up to the early part of the year 1879, when, by 
inutual agreement, that arrangement set forth in the contract were 
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set aside and the machines were charged to me and not to the Craigs, 
and the Craigs were credited by royalty on such and such a sized 
machine. 


Mr. Boone: 


Ques. 7. Was that a written contract? 

Ans. No; it was a verbal contract between the parties concerned, 
and my books show that in May, 1879, the Giants were charged 
directly to me and the Craigs were credited by royalty only; before 
that they were charged to them as per the contract. 


By Mr. WHEATON: 


Ques. 8. Were you interested all the while in the foundry which 
furnished the hydraulic machines ? ; 

Ans. Not all the while. 

Ques. 9. When did you become interested in the foundry which 
manufactured the hydraulic machines after the execution of this 
contract, Exhibit 1? 

Ans. I think it was in the fall of 1877 that I became interested in 
the foundry. 

Ques. 10. After that the machines were manufactured at 
126 ~=your foundry and were charged to Craig, were they, until the 
fall of 1879? 

Ans. They were charged to Craig. He never paid a bill; I always 
paid the bills of the foundry. 

Ques. 11. As a matter of fact, you always paid for them ? 

Ans. I always paid for them. 

Ques. 12. Then, as a matter of fact, in 1879 vou made that change 
in your agreement, which had actually been in operation since the 
fall of iS77? 

Aus. Yes, sir. 

Ques. 13. After that did vou continue to pay the royalties for the 
use of Craig’s patent agreed upon in this contract, Exhibit 1? 

Ans. Yes, sir. 

Ques. 14. Upon what basis did you estimate the cost of these ma- 
chines as you have given it in your direct examination? Was it 
the actual cost of the machines to the foundry, or did it include the 
manufacturer’s profit that would result to the foundry ? 

Ans. Actual cost. 
127 Ques. 15. It did not include the manufacturer’s profits ? 
Ans. No; we made up the actual cost of the nnd ne with- 
out any extras at all. 

Ques. 16. That was the actual cost to the foundry, was it ? 

Ans. Yes, sir. 

Ques. 17. Did you make any allowance in that for any bad 
debts? : 

Ans. No. 

Ques. 18. Did you make any allowance in that for capital invested 
in the business ? 

Ans. No. 
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Ques. 19. Did you make any allowance in that for your personal 
expenses in connection with your business of selling the Giants ? 

Ans. No. 

Ques. 20. How much, if anything, was lost or expended in those 
ways? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. I think that capital invested, taxes on property, wear and 
tear of machinery, and all that sort of thing. I should think 

128 ten per cent. on the gross receipts. 
(Jues. 21. Do you mean the gross receipts to the foundry ? 

Ans. No; the gross receipts on the sale of the “Giants.” The 
same rule would apply to other work in the foundry, and that would 
be, I think, the full share that the Giants should bear. 

(Jues. 22. Has there been any considerable number of bad debts 
made in the sale of the Giants ? 

Ans. Yes; but not since the reissue of Fisher's patent. 

(QJues. 25. Has there been any bad debts since fom reissue of Mr. 
Fisher’s patent ? 

Ans. Yes, sir; one that I recollect now. 

Ques. 24. How much was that ? 

Ans. $125.00. That was a total loss. There were others, but 
there isa bare possibility that they may be collected, although I 
don’t think they ever will. I couldn’t swear that they are bad. 

Ques. 25. How much have you got outstanding now from the sale 
of the “Giants” since September 2nd, 1879, which is uncol- 
lected ? 


12) (Objected to by complainant- as irrelevant and immaterial.) 


Ans. I don’t know, sir; I have not examined to see. 

Ques. 26. Can you give an idea? 

Ans. No, sir; I can’t give any idea without referring to the large 
ledger, for the reason that the Giant account is no longer kept sep- 
erate. 

Ques. 27. Is there any considerable number of machines that you 
have sold and for which you have not been paid since September 
2nd, 1879, and which were included in the account of sales which 
you rendered in your direct testimony ? 

Ans. Yes, sir; quite a number. 

Ques. 28. Please state whether or not your arrangements with the 
defendants Craig were such that you had the right to manufacture 
and sell under each and all of the patents which they owned as well 
as under those which you owned. 


(Objected to on the ground that the contract in evidence is the 
best evidence.) 


Ans. They were. 
Ques. 20. The Allenwood patent was owned by the Craigs 

130 ~=—s at the time of the date of this contract, was it? 
Ans. I think not. 
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Ques. 30. When they afterwards purchased it was there any agree- 
ment between you and them as to vour having the right to use that 
patent as well as all the rest of their patents ? 

Ans. Certainly there was. The Allenwood patent claimed a com- 
bination of the two-jointed machine with a discharge pipe, & it was 
necessary to have the right to use that patent to make the sales of 
that machine that I was then making. 


Recess until one o'clock p. m. 


Wepnespay, November 29, 1S82—afternoon. 
Present: Mr. Boone, solicitor for complainant-; Mr. Wheaton, so- 
licitor for respondent-. 


Cross-examination of Ricuarp Hoskrs continued. 
By Mr. Wieatoy : 

(Ques. 31. Please state whether, ever since the 2nd day of Septem- 
ber, 1879, you have bad the full right to use all of the patents owned 
by either R. R. Craig or Joseph Craig, or both of them, as well as 

your own patents. 
15 Ans. I have. 
Ques. 32. Did you ever make any machines according to 
the patent granted to you which is in evidence in this case ? 
(Objected to by complainant- as irrelevant and immaterial.) 


Ans. Yes, sir; quite a number of them. 

(Jues. 33. What were those machines called ? 

Ans. We called them the Dictator. 

Ques. 34. Were they also known as the Hoskin machine ? 

Ans. Yes, sir. 

Ques. 35. When were those Dictator machines made by you? 

Ans. I commenced making them some time in 1870 and continued 
making them at intervals for some three or four years. 

Ques. 36. How many of those Dictator machines did you make 
which went into actual use, as near as you can now recollect ? 

(Objected to by complainant- as irrelevant and immaterial.) 

Ans. I think from fifteen to twenty. There might have 
132 been more, but I would not be positive, but I think about 
twenty. 

Ques. 37. Did you actually work any of those machines yourself? 

(Objected to by complainant- as irrelevant and immaterial.) 

Ans. Certainly I did, frequently. 

Ques. 38. Have you actually worked the Little Giant machine 
yourself? 

Ans. | have. 

Ques. 39. How did the working of the Dictator machines compare 
with the working of the Little Giant machines ? 


(The same objection by complainant-.) 


Ans. In what respect ? 
7—169 
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Ques. 40. In all respects—as to the kind of steam it threw, as to 
the amount of power it took to move the nozzle, as to convenience 
of removing the machines from one place to another in the mines. 
Ans. The Dictators threw the best stream of any machine I have 
ever seen, not excepting the Giant. As to the amount of power, 
they worked very easily ; very little difference between them 
15. and the Giant. The Dictator was the lightest machine, some- 
what lighter, when the same size machine was used, but there 
was not much difference in that respect. 
Ques. 41. low long did those Dictator machines which you sold 
continue in actual practical use? 
Ans. Some that I know of were used for seven years. I am satis- 
fied that some are in use at present. 


By Mr. Boone: 


Ques. 42. What do you mean by “I am satisfied?” 

Ans. I occasionally get an order for the wheels for repairing the 
Dictator machine as ‘they are worn out, wheels on which they run ; 
hence I infer they are using the machines. 

Ques. 43. You don’t know whether or not they have been contin- 
uously used, do you ? 

Ans. No, sir; I know of their being used continuously for six or 
seven years. 


By Mr. WHeaton : 


Ques. 44. In what claim did you know of the Dictator machine 
being continuously used for seven years ? 

Ans. Used in Chalk Bluffs, in what is known as the Duryea 
claims, afterwards purchased by Alvinza Hayward. They were also 
used in Gold Run for several years, in the Taylor claims. 

Ques. 45. How many Dictator machines were used in the 
134 Chalk Bluffs claims that you have mentioned ? 
Ans. I think thev had two, if not more; two, anyhow. 

Ques. 46. What other single-jointed machine, if any, did they 
have in those same claims at the same time? 

Ans. They had a Clipper. 

Ques. 47. Of whose manufacture was the Clipper machine ? 

Ans. My manufacture. 

Ques. 48. What was the difference between the Clipper and the 
Dictator machines ? 

Ans. The Clipper had a ball at the end of the curved section 
instead of a flange. It had a flange underneath the ball, against 
which the wheels, which were three in number, ran; and these 
wheels were pivoted on a ring, from which ears extended up, to 
which the upper curved section was also pivoted. 

Ques. 49. The centre of motion in the upper curved section, then, 
was not in a line with the centre of the wheels in the Clipper ma- 
chine? 


Ans. No, sir. 
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Mr. Boone: I object to all the testimony of this witness in 
135 regard to single-jointed machines on the ground that it is 
not proper cross-examination. 

Mr. WHeaton: I will make Mr. Hoskin my own witness & we 
will either go on now and finish his evidence or wait until the 
complainants have concluded their opening testimony, as complain- 
ants’ counsel may elect. I do not, however, admit that this is not 
proper cross-examination. 


Ques. 50. How long was that Clipper machine at work in the 
Chalk Bluffs claims? 

Ans. I know of its being there for some three or four years, and it 
— there still in use, I think. Isupplied a part a short time ago. 

Ques. 51. So far as you know, what became of those single-jointed 
machines which were in use so long at Chalk Bluffs? 

Ans. I don't know, sir. I think they are there still. 

Ques. 52. Where were they the last you knew anything about 
them ? 

Ans. They were on the claims some four or five years after I sold 
them. 

Ques. 53. Please state whether or not they were on that claim the 
last time you were on the claim. 

Ans. They were. 
136 Ques. 54. And that was some four or five years after you 
sold them ? 

Ans. Yes, sir. 

Ques. 55. What were they doing there at that time? 

Ans. Piping. At intervals since then I have supplied parts of 
those machines as they have become worn out or broken by acci- 
dent. 

Ques. 56. How long did you ever use in any one of your own 
claims, if at all, one of those Clipper machines or one of those 
Dictator machines? 

Ans. I used a Clipper for some five or six years in my own claim 
at Gold Run. 

Ques. 57. When did you commence making two-jointed ma- 
chines ? 


(Objected to by complainant- as immaterial.) 


Ans. I think some time in 1871. 

Ques. 58. Was it before or after this contract between you and the 
Craigs was executed ? 

Ans. Before. 
137 Ques. 59. How came you to change from making the sin- 
gle-jointed machine to making the two-jointed machines ? 

Ans. Partly caprice; partly because I thought by having a bolt 
to confine the two cross-sections, and the upward pressure coming 
against the bolt, I thought I would get an easier-working machine 
on the back joint. 

Ques. 60. Were there any other reasons? 
Ans. Yes, sir; as they were getting to use heavy pressures, I 


a 
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thought I would rather depend on steel or good rod iron than cast- 
iron flanges to hold the parts together, and, further, I thought there 
would be more facility for oiling; that they would be more likely to 
attend to that matter when they could do so—when the water was 
on—at any time. 

Ques. 61. Was there any advantage in making the two-jointed 
machine in the way of price—that is, in the cost of making them ? 

Ans. No. 

Ques. 62. Which machines cost more to manufacture, two-jointed 
or single-jointed machines ? 

Ans. The two-jointed machine cost the most; more labor about it. 

Ques. 63. While you had both kinds of machines for sale, which 

machine took best in the market, the two-jointed machine or 
138 _ the single-jointed machine? 

Ans. Both being equally good, the customers took what I 
supplied them with. If they wanted a machine they took such ma- 
chines as I had on hand. I never heard any objections against 
single-jointed machines. In fact, [| have often been requested to 
make single-jointed machines,as parties preferred them to any other. 
My reason for not doing so was the expense of getting up patents 
for different sizes and different sorts of machines, and as I had the 
monopoly of the manufacture it was not worth while to do it. 

Ques. 64. How did the sizes of the single-jointed machines which 
you made compare with the sizes of the double-jointed machines 
which you were making in 1871, 1872, and 1873? 

Ans. They were equaliy as large as the double-jointed machines 
which | had made. The largest double-jointed machines which I 
made were finished after [ made this agreement with the Craigs. 
They were 11-inch inlet. Up to that time I had made no larger 
than 9-inch inlet. 

Ques. 65. What was the size of the largest single-jointed machine 
that you ever made? 

Ans. 11-inch inlet. 

Ques. 66. What was the size of the largest Little Giant machine 

or two-jointed machine which you have made? 
139 Ans. 18-ineh inlet. 

Ques. 67. Please explain what you mean when you say you 
had a monopoly of the manufacture of hydraulic machines. 

Ans. I had the control of one patent which was an absolute ne- 
cessity—that is, the rifle patent, and without which no machine was 
a practical machine, Giant or any other machine. 

Ques. 68. How long was the Fisher machine in competition with 
you on the market? 

Ans. I think after the decision of the suit which Craig commenced 
against me for infringement was decided against me we entered 
into that agreement; suit was immediately commenced against Mr. 
Fisher by Messrs. Craig, and an injunction granted which stopped 
him from manufacturing. How long a time it took to do that I 
don’t remember now exactly, but I know the suit was commenced 
very shortly after the agreement between the Craigs and myself. 

Ques. 69. (Question 68 repeated.) 
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Ans. A very short time; I suppose probably about six months; 
maybe not so long, maybe a little over; I think not so long. 
Ques. 70. Do you know whether or not the Fisher machine could 
be used practically without the use of the device which you 
140 call rifles, and which was protected by the Macy and Martin 
patent? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. It could not. It is utterly useless for mining purposes with- 
out the rifles. 

Ques. 71. How do you know that? 

Ans. By experimental trial. The Giant was no better under the 
same circumstances. 

Ques. 72. Please state whether or not anybody else besides the de- 
fendants in this case has been manufacturing hydraulic mining 
machines in California since the time when Mr. Fisher was enjoined 
from making those rifles. 

Ans. I can’t tell. There were other suits against other parties for 
manufacturing, and I don’t know which was enjoined first, whether 
Fisher or Watson. If Fisher was enjoined first, probably the other 
parties manufactured subsequently. 

Ques. 73. Was there any one besides the defendants manufactur- 
ing anv kind of hydraulic mining machines in California after all 
the injunctions which you have mentioned were issued ? 

Ans. I think not; I never heard of any. 
14] Ques. 74. If there had been any hydraulic mining ma- 
chines which were put on the market would you have known 
it? 

Ans. I think I would, most certainly. 

Ques. 75. Was there any other person in California from whom 
miners could procure hydraulic mining machines after those in- 
junctions were all served other than the defendants in this case? 

Ans. Noone that I knowof. Hinckley and Company, in San Fran- 
cisco, for a short time manufactured machines here under my pat- 
ents and under my authority and accounted to me for the machines 
sold. 

Ques. 76. About how long did they continue to do that, and when 
was it? 

Ans. A few months. I think I moved the patents from Hinckley 
& Co.’s in 1871. 

Ques. 77. State whether or not they have ever manufactured any 
hydraulic mining machines since then. 

Ans. Not that I know of. I should say I know of one machine 
being manufactured somewhere here in this city in, I think, 1871 or 
1872, but it was never used; it was worthless. The party attempted 
to use it without rifles in the discharge pipe, and could get no stream 

whatever and threw it away. There was a machine used in 
142. Michigan Bluff that they gota license to use the rifles in. 
Whether that was before the injunctions were served or not I 
don’t know. That was atwo-jointed machine. I think it was after 
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the injunction was served. That was a Yooman machine used in 
the Van Emmons mine. I saw it in use there. 

Ques. 78. Please state whether or not the defendants, Joseph Craig 
and R. R. Craig, have either made or used or sold any hydraulic 
mining machines since the 2nd day of September, 1879, to your 
knowledge ?” 

Ans. They have not; I should qualify that, though. R. R. Craig, 
on two or three occasions has taken orders for machines for parties, 
sent the orders to me, and paid me for them the same as anybody else. 
I allowed him, the same as any other customer, a commission for 
selling. 

Ques. 79. What was the value of any advantage that there was in 
making or selling two-jointed machines instead of single-jointed 
machines ? 

Ans. I think there was no difference at all in that respect. The 
one-jointed machine was fully as good as the two-jointed machine, 
and with the experience I have gained since, I think I have a better 
opinion of the one-jointed machine than of any two-jointed ma- 
chine that I have ever made—that | can make a better one-jointed 
machine. 

(ues. SO. What reason ean you give for the single-jointed 
145) = machine throwing a better stream than the Little Giants ? 

Ans. There was a tendency in the one-jointed machine to 
raise with the force of the water, and to counteract that tendency 
we made the discharge pipes long. The taper of the discharge pipe 
being more gradual than in a shorter pipe, where the two ends were 
of the same calibre, the stream was not so much broken; was always 
steadier and more compact. The best streams that I have ever seen 
came from single-jointed machines. The first machine I made, the 
Dictator, threw the best streams I have ever seen. 

Ques. Sl. Do you know of your own knowledge whether or not 
the miners who had purchased and were using Fisher machines 
paid any royalties on account of the patents that the defendants in 
this case owned for the privilege of combining the use of those 
machines ? 

(Objected to by complainant- as irrelevant and immaterial ) 


Ans. I never collected any royalties myself, but I received on sev- 
eral occasions money as my share of rovalties so collected in accord- 
avee with the agreement between myself and Craig. 

Ques. 82. You refer to agreement Exhibit 1? 

Ans. Yes, sir; the Craigs paid me on several occasions money 
which they told me at the time that they had received as royalties 
from parties for the use of the Fisher machines ? 


144 (Complainant- objects to the last answer as hearsay.) 


Re-examination of Ricuarp Hoskin by Mr. Boone: 


Ques. 1. You have paid a large amount of royalties to defendants 
Craig since September 2nd, 1879, have you not, Mr. Hoskin? 
Ans. I have. 
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Ques. 2. Royalty for the manufacture of the Little Giant machine? 
Ans. Royalty for a rifle covered by the patent which they owned. 
Ques. 3. Roylaty paid under that contract—Exhibit 1? 

Ans. Yes; | have paid some under that contract. 

Ques. 4. You controlled al! the hydraulic mining machines 
owned by the defendants Craig, did you not, Mr. Haskin? 

Ans. I did. 

Ques. 5. That included one or two single-jointed machines, did it 

not? 
145 Ans. Yes, sir. 
Ques. 6. And you controlled your own single-jointed ma- 
chine, did you not? 

Ans. Yes, sir. 

(Jues. 7. After entering into that arrangement with the Craigs, 
how long did you continue manufacturing single-jointed machines ? 

Ans. | manufactured some Clippers at intervals. 

Ques. 8. (Question 7 repeated.) 

Ans. For six or seven years, I think, I manufactured them, at in- 
tervals, when called for. : 

Ques. 9. Only when called for? 

Ans. Yes, sir. 

Ques. 10. How many did you manufacture during those six or 
seven vears ? 

Ans. That I can’t answer. 

Ques. 11. In what proportion were they, in number, to two-jointed 

machines ? 
146 Ans. Oh, there was a vast difference in the number. The 
two-jointed machines outnumbered the others. 

Ques. 12. Did you manufacture and place on the market for sale, 
outside of specific orders, any single-jointed machines after you 
entered into this contract with the Craigs ? 

Ans. I did. 

Ques. 13. How long did you continue that? 

Ans. I manufactured what we called the Clipper and exhibited it 
there, and kept it until it was sold. 

Ques. 14. How many did you manufacture ? 

Ans. I don’t know. 

Ques. 15. Can’t you give us some idea ? 

Ans. No; the reason is this: there would be months that I would 
not visit the foundry, and the account would be kept; they went 
by the number—number 1 and 2, and so on, and all | cared was to 
get the account of the number sold. 

Ques. 16. You simply made the Clipper machine and placed it on 

exhibition with the others, did you ? 
147 Ans. Yes, sir. 
Ques. 17. And when parties wished to purchase machines 
you showed them all the different kinds that you had ? 
Ans. I didn’t always keep the single-jointed machines. 
Ques. 18. You kept one of them on hand sometimes ? 
Ans. Sometimes I did. 
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Ques. 19. And when parties wished to buy you showed them the 
single-jointed machines as well as the others? 

Ans. When I had them I did. I should also qualify that. After 
the agreement with Mr. Craig, under which they were to sell a cer- 
tain number of machines which were defective, inasmuch as they 
had no packing—they had a metallic joint which made them useless— 
they were modified and packing put in, which made them good, 
effective machines. These machines were sold and I received the 
profits of the sale, and these were all one-jointed machines. These 
sales took place subse quent to the agreement with the Craigs. 

Ques. 20. And these machines referred to were on hand at the 
time of the contract ? 

Ans. No; not finished ; there was one of them finished. 
148 Ques. 21. They were in course of construction ? 

Ans. Yes, sir; yey were all finished and sold and the profits 
turned over to me. Orders would come in and would be filled, and 
it was just the same as if I manufactured them myself. 

Ques. 22. Why did you cease manufacturing single-jointed ma- 
chines * 

Ans. I sent the patents for my two-jointed machines to Marys- 
ville. I didn’t send the patent for one-jointed machines until some 
little time afterwards. They went on manufacturing number one 
and two—two-jointed machines. 

Ques. 23. Whom do you mean by they ? 

Ans. The Empire foundry—Williamson & Cory. They were 
manufacturing for me to my order. As larger machines were or- 
dered, the order would come in for larger machines, without my 
knowledge they would go to work and make new patterns, & they 
made those patterns for two- jointed machines, and they went on 
manufacturing two-jointed machines. I didn’t feel that 1t was worth 
while for me to go and make other sets of patterns for single-jointed 
machines and keep such a multitude of patterns, and as two-jointed 
machines were well accepted by miners and approved of, [ let them 
go and kept on manufacturing from those patterns that they had 
made. 

Ques. 2-44. Which was the cheaper machine in construction ? 
149 Ans. | can make a one-jointed machine cheaper than a 

two-jointed machine. There is not so much labor. There 
really is not any very material difference. 

Ques. 25. Has there been any hydraulic mining machine on the 
market, besides those manufactured by you and under your author- 
ity, since September 2, 1879? 

Ans. I don't know of my own knowledge of any; I have never 
seen any. 

Ques. 26. You say the rifles were necessary to the successful opera- 
tion of any hydraulic machine ? 

Ans. Absolutely sO. 


Ques. Who was the inventor of the rifle? 
Aus. Macy and Martin. 
Ques. 28. When was it patented ? 


Ans. “ 1863, I think. 
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Ques. 29. The defendants Craig purchased that patent from Macy 
and Martin, did they not ? 
Ans. I believe so. 
150 Ques. 30. Don’t you know that they did ? 
Ans. Yes; I think I have seen the assignment. 

Ques. 31. Do you know what they paid for it ? 

Ans. No,sir; I do not. 

Ques. 32. They also purchased the Allenwood patent, did they 
not? 

Ans. Yes, sir. 

Ques. 33. Do you know what they paid for that ? 

Ans. No, sir. 

Ques. 34. How much did the rifles fora Little Giant machine cost 
to manufacture? 

Ans. That depended on the size of the machine. Some machines 
had three sets, some two sets, some only one set. On the average 
they cost, say, from two and a half to three dollars on a machine. 

Ques. 35. When did you say you commenced to manufacture two- 
jointed machines ? 

Ans. I think about a year after I got my patent, which is 
151 = dated July 19, 1870. I think some time in the year 1871. 

Ques. 36. Before or after you entered into the contract with 
the Craigs ? 

Ans. Before. 

Ques. 37. How long before ? 

Ans. The date of the contract is October, 1871, and I began the 
manufacture of the two-jointed machines early in 1871, I think. 

Ques. 38. You say there was a difficulty with the single-jointed 
machine—that they had 4& tendency to raise up? 

Ans. That was no difficulty; that was an advantage. 

Ques. 39. Didn’t you say that you had remedied that difficulty 
by putting on a long discharge pipe to balance? 

Ans. No; the discharge pipe to balance that; there was no bal- 
ance required. There was no balance in thesingle-jointed machine. 

Ques. 40. Didn’t you say you put ona long discharge pipe to over- 
come that tendency to rise? 

Ans. Yes, sir. 

Ques. 41. When did you do that? 
152 Ans. After the first one or two machines that I tried—ex- 
perimented on—I found that I got no better stream from the 
long pipe than I did from the short one. 

Ques. 42. When did you first counteract the tendency of the dis- 
charge pipe to rise by lengthening the discharge pipe? 

Ans. I never did counteract that altogether, because that depended 
on the amount of pressure or upward force of the water. Put a ma- 
chine where there was 150 or 200 feet of pressure and it would work 
without a balance, without any tendency tu raise; put it where there 
were 300 feet of pressure and there would be a tendency to raise ; 
then they had to make the discharge pipe longer and heavier, so I 
put a balance on so as to counteract the tendency to raise. 

Ques. 43. Didn’t that make them work hard? 

8—169 
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Ans. No, sir; it made an equilibrium ; it was immaterial whether 
I put on a balance or made the discharge pipe longer. 

(QJues. 44. When did you make the first machines and put on a 
longer discharge pipe ? 

Ans. I sold the first machine and put it up and found it was 
somewhat defective in that respect and made the discharge pipe 
longer. 

Ques. 45. Remedied it on the first machine that you made ? 
1538 Ans. Yes, sir; as soon as 1 found it defective I reme- 
died it. 

Ques. 46. On that first machine ? 

Ans. Yes, sir. 

QJues. 47. Did you have to counteract that trouble afterwards ? 

Aus. I never considered ita trouble; all there was to be done was 
to hang a weight or a bag of sand on the back part of the discharge 
pipe to get an equilibrium; in fact, some of the miners preferred it 
that way, because the force of the water lifted it up, and when they 
wanted the pipe to remain stationary they would slide their balance 
up to keep it there; they preferred to have it with that lifting, lifting 
itself. 

(Jues. 48. So that the lifting was an advantage rather than an ob- 
jection ? 

Ans. While the men are working it. 

Qlues. 49. Did not the workmen have to keep hold of it all the 
time? 

Ans. When he left it he would put it on his sliding balance and 
keep it there. 

Ques. 50. Was there any difficulty at all with the handling of that 

single-jointed machine ” . 
154 Ans. I never heard of any; in fact, [ have vet to meet with 
the first person to whom I ever sold a single-jointed machine 
who did not prefer it to a two-jointed machine. 

Ques. 51. What happened when the pressure of the water was 
removed when you stopped your stream ? 

Ans. The pipe would drop if a miner was foolish enough to let 
it be in that position; no practical miner would leave his pipe in 
that condition. 

Ques. 52. Ilow did they fix it, then, when they shut the water off? 

Ans. They had a trestle or other support, and when the water 
was turned off he rested his pipe on that, so that when the pressure 
of the water was gone the pipe would not fall down to the ground 
and injure the nozzle. 

Ques. 55. Do you require a trestle or support for the two-jointed 
machines ? 

Ans. No; not in the same position. A miner often puts the 
trestle behind instead of in front; requires something behind in- 
s.ead of in front, because the balance which supports the pipe when 
full of water, which balances it, overcomes it when it 1s empty, and 
the pipe will rear right up; so he puts a support behind, under his 
balance box. When the water is shut off then the pipe stands in 
position. 
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150 Ques. 54. You supposed you were supplying the market 
with the best machine you could, did you not, Mr. Hoskin? 
Ans. Oh, no, sir; | did not. 
Ques. 55. You knew that the other was a better one all the time, 
. did you? 
Ans. No, sir; I think I could put on improvements. 
Ques. 56. On what? 
Ans. On any machine that I ever made. 
Ques. 57. Can you state how much royalty you have paid the 
Craigs since September 2nd, 1879? 
Ans. I cannot without reference to the books. 
Ques. 58. Will you give us a statement of that? 
Ans. I will, sir. 


Recross-examination of Ricuarp Hoskix by Mr. Wueaton: 


Ques. 1. Under article 9 of the contract, Exhibit 1, there is a 
provision that the parties of the first part, defendants 
156 Craig, may seli the fifteen machines that they have on hand. 
What kind of machines were those? 
(Objected to by complainant- as irrelevant and immaterial.) 


Ans. They were all single-jointed machines. 

Ques. 2. What name did those machines go by, if any ? 

Ans. I believe they gave them the name of the Victor, but we 
ealled them the Dictator, and they were known as the Dictator 
chiefly, because they were of precisely the same principle as the Die- 
tator machine. 

Ques. 5. Did you hear the evidence of Walter Craig, given yester- 
day afternoon ? 

Ans. I did. 

Ques. 4. You heard him speak of a single-jointed machine in the 
Jenny Lind claim, Calaveras county. Please state whether or not 
this was one of these fifteen. 

Ans. That I don’t know. I never saw the machine in the claim. 
From his description of the machine I judge it was one of these ma- 
chines; his description corresponded with those machines exactly. 

Ques. 5. Have you ever used or seen used the Fisher ma- 

chine? 
157 Ans. I have. 
Ques. 6. How does the working of the Fisher machine, as 
Mr. Fisher himself made it, compare with the working of the Little 
Giant machine? 

Ans. Oh, the Fisher machine works harder, and it cannot be 
worked in the same manner. 

Ques. 7. Please explain fully why not. 

Ans. The Fisher machine requires a compound lever, one lever 
to put it round and the other to lift the pipe. The Giant can be 
worked from the pipe alone ; the pipe is the lever. The reason why 
the Fisher machine cannot be worked from the pipe is that you 
take hold of the pipe and endeavor to move it round the swivel 
joint, use the pipe as a lever to move it round the swivel joint, and 
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you pry one side of his joint from its bearing and the pipe squirts 
and the pipeman gets deluged ; hence his lever is a necessity. 

Ques. 8. This lever connected with the upper curved section of his 
machine back of the bearing of the outlet pipein that upper joint ? 

Ans. The fulcrum is there; the fulerum is back of his joint & 
one under the lever is connected with the pipe, and the other end is 

connected with another lever. There is a compound lever. 
158 Ques. ¥. Could the Fisher machine be operated success- 
fully with the deflector? 

Ans. I think not, sir. 

Ques. 10. Why not? 

Ans. For the reason that | before stated, that it would pry the 
joint from its bearing and the water would squirt out. 

Ques. 11. Is there anything but the pressure of the water which 
holds the butt end of Fisher's nozzle pipe against the bearing? 

Ans. Nothing, sir; it is held by the pressure of the water; when 
the water is off it is loose. 

Ques. 12. And if the power of the deflector was applied to the front 
end of the discharge pipe you think the power exerted there towards 
throwing one end of the butt of the pipe off of its bearing would be 
greater than the pressure of the water towards holding that bearing 
up in its place? 

Ans. In most eases, if not all. 


Mr. Boone: I object to all this testimony as irrelevant and im- 
material. 


159 Re-examination of Rrcnarp Hoskin by Mr. Boone: 


Ques. 1. Did you not supply levers with Little Giant machines 
when you sold them? 

Ans. Not for many years. 

Ques. 2. When did you cease using levers on the Little Giant 
machines ? 

Ans. Oh, several years ago; I don’t know just when. The lever 
was not for facilitating the movement of the machine; the lever was 
put on for another purpose. 

Ques. 2. You moved them with the lever, did you? 

Ans. Yes; but it was put on for another purpose. 

Ques. 4. You quit using the lever when you got the deflector, 
didn’t vou? | 

Ans. Oh, years before. 

Ques. 5. You could take hold of the discharge pipe of the Fisher 
machine and move it round, could you not ? 

Ans. You could move it round, but the water would squirt 
160 = out: it would cease to be a water-tight joint. : 
Ques. 6. It would squirt out from one side ? 

Ans. Yes, sir. 

Ques. 7. But when you let go a discharge pipe the water would 
bring it back again and make the joint tight ? 

Ans. Yes; provided that trash hadn’t got into the pipe, as was 
frequently the case. 
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Ques. 8. That was simply a disadvantage, was 1t? 

Ans. Certainly. 

Ques. 9. It did not prevent the machine from working, did it? 
Ans. It leaked. 

Ques. 10. Did it prevent it from working ? 

Ans. No; it would work, but it was a very imperfect machine. 


By Mr. Wueaton: 


Ques. 11. How does the weight of a Fisher machine of a given 
capacity compare with the weight of a Little Giant machine of the 
same capacity ? 

Ans. The Fisher machine is heavier. 


161 By Mr. Boone: 


Ques. 12. A deflector applied to the Fisher machine would oper- 
ate the machine in the same way that it does the Little Giant, would 
it not, with the exception, as you say, that it would make it leak a 
little? 

Ans. If a man could stand there without being washed away by 
the water that came out of the joint. 

Ques. 13. Still it would operate in the same way? 

Ans. It would, if the man could continue to hold on. 


Testimony of Joseph Craig. 


Examination-in-chief of Joseru Craig on behalf ef respond- 
ents by Mr. WHEATON: 


Ques. 1. Are you one of the defendants in this suit? 

Ans. Zam. 

Ques. 2. Please state how many hydraulic machines of any kind 
you have sold since the 2nd day of September, 1879. 

Ans. T have not sold any. 
162 Ques. 3. Please state how many you have made. 
Ans. I have not made : any. 

Ques. 4. Please state how many you have used. 

Ans. I have used none. 

Ques. 5. Is the defendant, R. R. Craig, now living? 

Ans. He is not. 

Ques. 6. When did he die? 

Ans. He died on the 15th day, I think it was, or the 14th day of 
March, 1882. 

Ques. 7. Are you one of the parties to the contract now in evidence 
as Respondents’ Exhibit 1? 

Ans. I am. 

Ques. 8. Please state whether or not you have collected any roy- 
alties from parties for the use of the Fisher Hydraulic Chief on ac- 
count of the patents owned by the defendants in this action ? 


(Objected to by complainant- as irrelevant and immaterial.) 


163 Ans. I have. 
Ques. 9. When did you collect such royalties ? 
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Ans. We commenced collecting them immediately after getting 
our judgment. Our first judgment was against Mr. Hoskin, I think. 
We followed it up more closely after getting a Judgment against 
Fisher. It might have beer along in 1871 or 1872; might have 
been as late as 1873. We collected royalties, I think, on every ma- 
chine tl at Mr. Fisher made. 

Ques. 10. What was the amount of the royalties which you col- 
lected off of each one of those Fisher machines on account of the 
patents owned by the defendants in this suit? 

Ans. We collected on some upwards of $500,and on some that 
were pretty well worn out, where they expected to discard them and 
put in our machines, we collected from $50 to $150, and up as high 
as $300. Where there was no consideration except the rovalty on 
the machine we generally collected the value of the machine— 
What the machine would sell for. 

QJues. 11. When you say $300 and $150 what do vou mean by 
that; on how many machines ? 

Ans. On a single machine. 

(QJues. 12. What was the highest royalty that you ever collected 

off of a single Fisher machine? 
164 Ans. I think it was about $325, the most we ever made 
any one man pay. 

Ques. 13. Were these royalties that you speak of paid by the par- 
ties without suit ? 

Ans. A great deal of the rovalty that we collected was without 
suit. We sued some parties. 

Ques. 14. How long, if at all, were vou practically employed—fa- 
miliar with the use of the hydraulic machines in use ? 

Ans. From the time I was old enough to work in the mines up to 
about 1872. 

Ques. 15. When were you old enough to work in the mines? 

Ans. I have worked in the mines ever since I was fifteen years 
old up until about 1872. 

(QJues. 16. low old are you now? 

Ans. About 54. 

Ques. 17. What experience, if any, have you had with single- 
jointed hydraulic mining machines ? 

Ans. I have had a great deal of experience. I got up and 
165. puton the market a single-jointed hydraulic machine in 1868 
or 186%). 
Ques. 18. What was that machine ealled ? 
(Objected to by complainant- as irrelevant and immaterial.) 


Ans. The Globe and the Vietor. We made and sold somewhere 
from two hundred to two hundred and fifty of those machines. 

Ques. 19. Ilow many of those were Globe machines and how many 
of them were Victor machines ? 

Ans. I should think somewhere in the neighborhood of two hun- 
dred of them were Globes. 

Ques. 20. What were the fifteen machines that are mentioned in 
this contract, Exhibit 1 ? 
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Ans. They were mostly Victors; there were some Globes among 
them. That is my recollection of it now. 

Ques. 21. Do you know what single-jointed machine was used by 
Walter Craig in the Jenny Lind mine ? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. I think it was a Victor. We sent a Victor over there. If 

it was a single-jointed machine that was used there it was a 
Victor. 

166 Ques. 22. How familiar were you ever with the use of two- 
jointed hydraulic machines ? 

Ans. I have worked them and seen them worked. In fact I know 
all about their working, as much as a man can know anything by 
practice. 

Ques. 23. How does the working of a single-jointed machine com- 
pare with the working of a two-jointed hydraulic machine? 

Ans. The Victor machine works as well as any hydraulic machine 
can work, and this Hoskin’s Dictator was a splendid-working ma- 
chine too—worked easy and worked well. 

Ques. 24. How nearly did the two machines, the Victor and Dic- 
tator—resemble each other in construction ? 

Ans. They were almost identically the same. One had a ball top 
to it and the other a flange top. In one the packing was fastened on 
the flange and in the other it was fastened on the outside of the 
globe. The principle was the same. 

Ques. 25. Are you familiar with the Fisher machine ? 

Ans. I am. 

Ques. 26. Did you ever work one of those personally ? 

Ans. I have worked them; I never run a mine with one of 
167 them in. I have been where they used and worked them— 
tried them. 

Ques. 27. How does the working of the Fisher machine compare 
with the working of a single-jointed machine, either the Dictator or 
Victor ? 

Ans. I would rather have the Dictator than the Fisher machine 
to use. I think it is a better-working machine. 

Ques. 28. What advantage has the Dictator or Victor over the 
Fisher machine ? 

Ans. It is a smoother and nicer working machine, and I think it 
throws a better stream of water. It is a lighter machine, too. The 
construction of the Fisher machine is about as poor as that of any 
machine that was ever put in the mines. 

Ques. 29. In what respects ? 

Ans. It isa very clumsy kind of a machine, works hard unless 
you put the red in it, and the front joint is so constructed that the 
passage of the water is cut down toa very small circle; makes it a 
very clumsy mining machine to work. 

Ques. 30. How does the weight of the Fisher machine compare 
with the weight of the Little Giant machine, where they are both of 
the same capacity ? 
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168 Ans. The Giant is a much neater, nicer machine and a 
lighter machine. 

Ques. 31. About how much lighter is a Little Giant machine that 
would have a six-inch nozzle at the outlet than a Fisher machine 
having the same sized nozzle? 

Ans. I don’t think, the way we used to manufacture them—lI don’t 
think the Giant will weigh more than two-thirds as much as the 
Fisher machine, if it weighs that much; I mean the Fisher machine 
complete, ready for work. Take the improvements we made In 
mining machinery at the time of the Fisher machine and I don’t 
think they would sell at all. I don’t think they are any account— 
that is, including the patent we bought—the Macy and Martin 
patent. 


Mr. Booxe: We object to ail testimony regarding the Fisher ma- 

chine as irrelevant and immaterial. 
By Mr. WiHeaton : 

Ques. 32. What, in your judgment, is the value of any and all 
advantages which have been derived by the defendants or either of 
them in manufacturing, using, or selling two-jointed machines as 
compared with the advantages they would have derived if they had 
manufactured, used, or sold either the Victor or the Dictator ma- 
chine? 

Ans. We could have sold as many Dictators or Victors as we did 
Little Giants if we had gone on manufacturing them, and we would 

have made as much money, I think, on those machines 
169 if we had made them in place of the others. 

Ques. 33. Do you know what the reason was for manu- 
facturing the two-jointed machines instead of the single-jointed ma- 
chines on the part of the defendants or either of them ? 

Ans. We got to drifting into the manufacture of them from pat- 
terns that Mr. Hoskin had; he had really the management of the 
whole thing—more than the rest of us—building up those patterns 
and making them; kept drifting along that way ; kept making more 
Giant patterns than any other kind; that was a matter of a good 
deal of expense to us—getting up patterns; then the Giant is a very 
good machine and gives satisfaction ; it Is a very nice machine, and 
by the use of a bolt in it coupling in thay way instead of as Fisher 
did it took off a good deal of weight and made a neat, nice machine. 


(Complainant- objects to the last question and moves to strike out 
the answer on the ground that it is irrelevant and immaterial.) 


Ques. 54. Who invented and applied to hydraulic machines this 
bolt for holding the lower joints together ? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. R. R. Craig and myself were the inventors. I mean to say 
by that that we were the first to introduce the bolt into 
170 ~=double and single jointed machines both. 
Ques. 30. By the bolt do you mean that bolt referred to ? 
Ans. The bolt that takes off the friction; yes. I think we got 
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Fisher to go up with us to the Little York mine. He wasa ma- 
chinist, and we took him up there to drill the hole in the machine, 
‘and put the first one in the Globe nozzle. We also made and put 
one in a large goose-neck or Allenwood maehine in the Manzanita 
claim. 

Ques. 36. How early was that? 

Ans. That was about 1869. Then the next one that was put in 
was put in by Mitchell in about 1869 or 1870, in Covote Hill, Ne- 
vada county. We commenced making them and putting in ma- 
chines from that time on. 

Ques. 37. Has there been any money value to the defendants or 
either of them in either manufacturing or selling two-jointed ma- 
chines instead of manufacturing or selling either the Dictator or 
Victor or Clipper single-jointed machines ” 


(Objected to by complainant- as calling for an opinion of the wit- 
ness, When it has not been shown that he has any basis for forming 
an opinion.) 


Ans. I think we could have sold as many of the single-jointed 
machines as we did of the double had we gone on manufact- 
171 ~—suuring them. 
Ques. 38. (Question 57 repeated.) 

Ans. I think not. I think we would have sold the same number 
of single-jointed machines had we manufactured them. 

Ques. 39. Do vou know whether you could have made the same 
profit on the single-jointed machines which has been made on the 
two-jointed machines ? 

Ans. We did make about the same profit on those single-jointed 
machines that we made and sold—that is, the Dictator and Victor. 

Ques. 40. You never had anything to do with the Clipper, did 
you? 

Ans. No; I never had anything to do with that. I have seen the 
machine, though. It is a good machine. 

Ques. 41. Have the single-jointed machines, the Dictator and Vic- 
tor & Clipper, been open to the defendants to manufacture and sell 
all the while ? 

Ans. Yes, sir; they have. There has been no reason why they 
could not have manufactured them. 

Ques. 42. Have there been any patents held by other persons be- 

sides the defendants which covered any part of those single- 
172 jointed machines—that is, the Dictator or Victor or Clipper ? 


(Objected to by complainant- as irrelevant and immaterial.) 
Ans. I think not. 
Cross-examination of Joseru Craic by Mr. Boone: 


Ques. 1. How many of these Little Giant machines did you ever 
sell, Mr. Craig ? 

Ans. I couldn’t tell you. We were making machines right along 
from the time we entered into that contract up until about Novem- 
ber, 1878. 
9—169 


GG RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


Ques. 2. Did you make them or did somebody else make them ? 

Ans. I had them made up until November, 1875. 

Ques. 3. Who made them for you? 

Ans. Part of the time, H. B. Williamson; part of the time they 
were made at Mr. Hoskin’s foundry. He really made them. 

Ques. 4. Did you have anything todo really with the manufact- 
ure of those machines between the date of this contract, Exhibit 1, 

and the present time? 
175 Ans. I manufactured machines up until about November, 
1878. 

Ques. 5. What do you mean by saying you manufactured them ? 
Did you do it personally or did you have it done for you ? 

Ans. I had them manufactured ; filled all the orders that Mr. 
Hoskin had. He took general charge of the business. 

Ques. 6. Who did the selling of those machines ? 

Ans. Mr. Ifoskin. 

Ques. 7. All you did was to furnish the machines to Mr. Hoskin 
when he furnished the order? 

Ans. Yes; up to 1878. 

(Jues. 8. Since that time how is it? 

Ans. About that time we concluded that he would take charge of 
the manufacturing of the machines and simply pay me a royalty 
for the use of the patents that I owned on what he sold. 

Ques. 9. Since that time he has both made and sold the machines, 
has he? 

Ans. Yes; [ suppose so. 
174 Ques. 10. Did vou have anything to do with taking orders 
and selling the machines”? 

Ans. Not since about April, 1878. I want to make a correction. 
By November, 1878, 1 mean November, 1877; I went from Sacra- 
mento to Wheatland in April, 1878, and it was before I went to 
Sacramento that we really agreed on this change. 

Ques. 11. What did you have to do with taking orders before 
April, IS7S? 

Ans. I sold all the machines I could; looked after it to a certain 
extent. 

Ques. 12. I thought vou just said that Mr. Hoskin looked after 
the selling of the machines” 

Ans. Ile did, but whenever I could get an order down here I 
would take it and sell it. 

Ques. 15. Down here in San Francisco? 

Ans. Yes, sir: [| was living here at that time. 

(QJues. 14. From whom did you take the orders? 

Ans. Miners, and sometimes from merchants. 
175 (ues. 15. Sometimes from merchants who ordered for miners? 
Ans. Yes,sir; but since October, 1871, 1 don’t think I have 
taken an order for a machine or had anything to do with a sale of 
a machine. 
Ques. 16. How frequently did you get orders before that ? 
Ans. Frequently. 
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Ques. 17. What proportion of the machines that were sold did 
you get orders for? 

Ans. Well, I couldn ’t tell you. We sold a great many machines 
here; my father and | sold a great many; and then, after I bought 
him out—I bought him out in 1876—he took orders sometimes, and 
he would send them to the foundry. 

Ques. 18. Did you ever canvass for the machines yourself? 

Ans. Not since about 1874. 

Ques. 19. So that you don’t know anything about the condition 
or use of the machines in the mine since that time personally, do 
you? 

Ans. I have been in the mines, but I was in the mines on other 
business. I have not worked as a miner since about 1875. 

Ques. 20. Do you know about the state of mines on the 
176 ~—s coast since that date, as to the use of hydraulic machines? 

Ans. No; I have not moved much around amongst them ; 
of course I know just as well how they work to-day as I did then. 

Ques. 21. Then when you stated vou thought that the single- 
jointed machines would have sold just as well as two-jointed ma- 
chines you merely stated that as your opinion, did vou? 

Ans. I stated it from the fact that we made and sold lots of them. 

Ques. 22. When was it that you made and sold lots of them ? 

Ans. We sold lots of those machines up to about 1875. 

Ques. 25. After the Little Giant began to be in use how many 
single-jointed machines did you sell? 

Ans. | couldn’t tell how many have been sold since that time. 

Ques. 24. Did not the Little Giant machine take the place of all 
other machines in the market? 

Ans, I think there was more of them sold than anything else; I 
think they were put on the market stronger than all others. 

Ques. 25. You purchased the Allenwood patent, did you, Mr. 
Craig ? 

Ans. Yes, sir. 
177 Ques. 26. How much did you pay for it? 

Ans. About $350, [ think, we paid for the patent. Wespent 
a great many thousands litigating it. 

Ques. 27. How much did you pay for the Macy and Martin pat- 
ent? 

Ans. Two hundred and fifty. We spent about forty-five thousand 
dollars litigating that through. 

Ques. 28. Has there been any machine manufactured and placed 
on the market since September, 1879, except those manufactured by 
the defendants in this case ? 

Ans. I don’t know of any. I don’t really know about what has 
been going on since about 1878, Mr. Boone. 

Ques. 29. What amount of royalties did you collect since Septem- 
ber 2nd, 1879, on the Little Giant machine ? 

Ans. I could not tell you. 

Ques. 30. Can you ascertain the amount and give it to us? 

Ans. I could ascertain the amount by going home to Woodland 
and examining books. I intended to bring them down, but I forgot it. 
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178 Ques. 31. Wiil you produce that amount? 

Ans. If I can send it down without coming back here I 
will give you the amount; swear to it before a notary public, if you 
will accept that. 

Ques. 32. You will accept Mr. Hoskin’s statement as to that, as 
he takes it from his books, will you” 

Ans. Yes, sir. 

Ques. 33. What was it that vou collected royalty for on the Fisher 
machines? 

Ans. We collected royalty on the Macy and Martin patent. I col- 
lected royalty on one or two machines on the rod. 

Ques. 34. You say you collected off of one Fisher machine three 
hundred and twenty-five dollars royalty? 

Ans. Yes, sir; I think that was the amount. 

Ques. 35. What was the size of that machine? 

Ans. That was one of the large machines ? 

Ques. 36. What was the original price for that machine? 

Ans. I think that they sold for about three hundred dollars. 
179 Ques. 37. So you collected a larger amount of royalty than 

the original cost of the machine, assuming what is not proved? 

Ans. Yes, sir. 

Ques. 38. Why did you strike that man for three hundred and 
twenty-five dollars ? 

Ans. He was a man that we didn’t have any conscientious 
scruples in charging all that the machine was worth. 

Ques. 39. He preferred tu keep the Fisher machine and pay three 
hundred and twenty-five dollars, wenty-five dollars more than it 
was worth, rather than take one of yours? 

Ans. I don’t know about that. [I don’t think we would have sold 
him one. He was a man we didn’t like very much. 

Ques. 40. He could have sent some one else to buy one, could he 
not? : 

Ans. Yes; he might. The new machine would cost him three 
hundred dollars, besides putting it in. 

Ques. 41. Ilow many such men did vou strike? 

Ans. We struck one mine, up in Calaveras county, which paid us 
twelve hundred and fifty dollars royalty on four Fisher machines. 

The theory that we adopted to go by was to take what our 
180 =Globe machines cost in the shop ready to go out—we were 

selling at about the same price that the Fisher machine was 
sold for—and we would charge about the difference between the cost 
of the Globe machine to us and the selling price of it. 

Ques. 42. That is tosay, you would charge your profits as royalty ? 

Ans. Yes, sir; that is the theory we adopted and which we acted 
on. Sometimes we would find a machine that was pretty well worn 
out or where they wanted a whole lot more machines, and then we 
would make a compromise and take a little under those terms. We 
adopted as the rovalty the difference between the cost and selling 
price of the machine; we adopted that royalty for the Macy and 
Martin patent. I don’t think there was a Fisher machine that got 
away from us; I don’t know of one. 


Jos ge ly Ing Tele? ie PE a Pe Bip id 
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By Mr. WHEATON: 


Ques. 43. What do you mean by that last expression ? 

Ans. I mean we got a royalty on all of them. 

Ques. 44. I will enquire whether or not you paid Mr. Hoskin his 
twenty-five per cent. of the amount collected by you off of the Fisher 
machines as provided for in the contract, Exhibit 1? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. I did. 


181 (Continued, by consent, until Saturday, December 2nd, at 
ten o'clock a. m.) 
SatTuRDAY, December 2nd, 1882. 


Present: Mr. Boone, solicitor for complainants; Mr. Wheaton, 
solicitor for respondents. 


Testimony of John Patterson. 


Examination-in-chief of Joun Parrerson on behalf of com- 
plainants by Mr. Boone: 

Ques. 1. Please state your name, age, place of residence, and occu- 
pation. 

Ans. My name is John Patterson; my age, forty-nine years; my 
place of residence, San Francisco, and [ am at present United States 
deputy naval officer. 

Ques. 2. Have you had any experience in hydraulic mining, Mr. 
Patterson ? 

Ans. Yes, sir; some. 

Ques. 3. Where and when? 

Ans. In Nevada county, at various times for the last twenty-five 

years. 
182 Ques. 4. Have you had anything to do with these hydraulic 
mining machines, such as the Little Giant? 

Ans. I have seen a great many of them in use. 

Ques. 5. Did you ever use any ? 

Ans. Well, claims of which I had charge used Little Giant ma- 
chines. 

(QJues. 6. What other hydraulic mining machine have you used ? 

Ans. The first machine that I used was the Allenwood. 

Ques. 7. Which was the next one? 

Ans. The next one, I think, was the Little Giant. 

Ques. 8. Did you ever use a single-jointed machine ? 

Ans. No, sir; I have seen them used. 

Ques. 9. Where did you see them used ? 

Ans. I have seen them used in Moore’s Flat and Omega, and 
various places. I could not tell you the names of all the places. I 
have seen a great many of them in use. 

- Ques. 10. Where was that that you saw those single-jointed 
183 machines in use—before or after you saw the Little Giant in 
use ? 
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Ans. Before, generally. I saw one single-jointed machine used 
two years and a half ago or three years ago, called the Watson ma- 
chine. 

Ques. 11. You say you have never used them practically yourself, 
neither single jointed nor double jointed. 

Ans. No; have never handled them myself. I was secretary of 
the Eureka Lake and Yuba Canal Company, in Nevada county, and 
the company used probably a dozen of them, different kinds. I 
couldn’t tell how many exactly. 

Ques. 12. You understand the construction and mode of opera- 
tion of both of these machines, do you ? 

Ans. Yes, sir. 

(QJues. 13. What is your opinion as to the comparative utility and 
value of the single-jointed machine and the double-joiated ma- 
chine? 


(Objected to by respondent on the ground that the witness is not 
an expert; that he shows that he has never handled the two differ- 
ent machines, and consequently cannot know what the difference is 
or whether or not there is any difference.) 


Ans. My recollection of the matter is that all the single-jointed 
machines were discarded on account of difficulty in their turning. 
Their work was good, but the operation of turning them 
184 round was difficult; the friction was great. The wheels on 
the Watson machine, the pressure being so great in one place, 
generally they would chip the bed on which they were rolled, and 
then they could only turn them a short distance horizontally. They 
could turn them up and down as much as they wanted to, but they 
could only turn them a short distance horizontally. 

(Ques. 14. So that their lateral movement was limited ? 

Ans. Their lateral movement was limited. That was the difficulty 
with the one that I saw two or three years ago—two years ago last 
summer. It was discarded on that account. 

Ques. 15. Did that difficulty on account of the friction make it 
very objectionable t 

Ans. You mean in regard to turning it round ? 

Ques. 16. Yes. 

Ans. Yes; it was a very difficult matter to turn them round. 

Ques. 17. [low about the stream that it threw ? 

Ans. I don’t know but it threw as good a stream as the other ma- 
chine. The general course of the stream from the time it left the 
main pipe y would be about the same as it was in the other machine 

in the Litthe Giant. They blamed a good or bad stream to 
ISS) acertain sharp turn in the pipe before the water left the 

nozzle, and the later improvements on it straightened the 
machine out, so that the bend was not so great. The bend in the 
double-jointed machines was about the same as it was in the single 
jointed machines, tn the first place. 

(QJues. 18. You were familiar with a large number of hydraulic 
mines about that time, were you, Mr. Patterson ? 
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Ans. Well, I have been familiar with nearly all the hydraulic 
mines in Nevada county for the last twenty years. 

Ques. 19. Do you know what the general opinion of hydraulic 
miners with regard to single and double jointed machines has been 
during that time ” 

Ans. I think that the general opinion has been favorable to the 
Little Giant machines. 

Ques. 20. How has it been towards the single-jointed machines ? 

Ans. There is a great many of those machines, apparently in good 
order, laying round on the bed rock on the various claims through 
the country. 

Ques. 21. What machine has been most generally used within the 
last ten vears, the double-jointed or the single-jointed machine ? 

Ans. Double-jointed machines. I don’t know of but one 
186 _— single-jointed machine—the one that I spoke of—being used 
in the last ten years. 

Ques. 22. There is a large number of these hydraulic mining 
machines in use in this State? 

Ans. Yes, sir. 

Ques. 23. What machine took the place of the single-jointed ma- 
chine? 

Ans. The Hoskin machine, or Little Giant, took the place of the 
others nearly entirely. 

Ques. 24. By the Hoskin machine do you mean the single-jointed 
Hoskin machine or the Little Giant machine? 

Ans. The Little Giant machine. 

Ques. 25. That is the Hoskin machine that you refer to? 

Ans. Yes, sir. 

Ques. 26. And that machine has taken the place of the single- 
jointed machines, has it, and driven them out of the market? 

Ans. Entirely so, to the best of my knowledge. 


187 Cross-examination of Jonx Parrerson by Mr. Wueaton: 


Ques. 1. Did you ever know the double-jointed machine called 
the Fisher Hydraulic Chief? 

Ans. Yes, sir. 

Ques. 2. Which was. the easier to turn, the Fisher Hydraulic 
Chief or the single-jointed machine? 

Ans. I think that the Fisher machine was the easier to turn. 
There was but very few of them in use. 

Ques. 3. Suppose there had been no lever purchase other than the 
nozzle of the Fisher machine to assist in turning it, then which 
turned the easier, the single-jointed or the Fisher machine? 

Ans. I think that the Fisher machine turned the easiest. 

Ques. 4. Do you know how that was? 

Ans. No, I could not say positively how that was. 

Ques. 5. Was it not a fact that Fisher always used a long lever 
to turn his machine, whereas the single-jointed machines were 

turned without a lever? 
188 Ans. I think some of the single-jointed machines were 
turned with a lever. I puta lever on one of them myself 


72 RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


before either the Fisher machine or the Little Giant machine was 
made. I used it on an Allenwood machine before either of theim 
were made. 

(Jues. 6. When you put your lever on that single-jointed machine 
then which turned the easier, the Fisher or the Allenwood ma- 
chine ? 

Ans. I never saw a Fisher machine as small as the other was 
made. I think in turning them the Fisher machine would turn 


easier than the single-jointed machine, the Victor, or some name of 


that kind, because the one worked on a square face, the lower joint 
for turning round worked on a square face, and the other worked 
with a globe, as it were, in a packing, so that there was more friction. 
I can’t say of my own knowledge which turned the hardest without 
the lever, fer I never saw a Fisher machine turned without a lever, 
and don’t know that I ever saw a Victor turned with the lever. 

(QJues. 7. What kind of single-jointed machine was it that you put 
a lever on? 

Ans. The Allenwood. 

Ques. 8. Then you never put a lever on asingle-jointed machine? 

Ans. The Allenwood was a single-jointed machine. 

Ques. 9. Didn’t the Allenwood have two joints—that is, one 
189 upper joint of canvas and the other a metallic joint ? 
Ans. It had a flexible nozzle. 

Ques. 10. How did they get the up-and-down motion—the Allen- 
wood ” 

Ans. With the flexible nozzle. 

Ques. 11. Then that had a flexible upper joint, did it not? 

Aus. Well, you might eall it a joint. 

Ques. 12. The canvas was a connection, was it not, which joined 
the nozzle of the Allenwood with the balance of the machine? 

Ans. Yes, sir. 

Ques. 15. That made it a joint, did it not? 

Ans. We would not naturally call it so, but it took the part natu- 
rally of a joint. It was in the nozzle instead of being back. It an- 
swered the same purpose as a joint. 

Ques. 14. Do you know of your own knowledge which turned the 
asier, the Fisher machine or the Victor? 

Ans. No; as I say, I never saw the Fisher work without the lever 

and never saw a Victor with one, I think. . 
190 Ques. 15. Then, taking the Fisher machine with a lever and 
the Victor without a lever, did not the Victor turn a- easy 
as the Fisher machine? 

Ans. I couldn't say, except in a speculative manner. 

Ques. 16. This Watson machine which you say was chipped had 
been in use for some ten years or more, had it not? 

Ans. I guess it had not been used for ten years, and then it was 
bought by the company who owned the claim. Iam not sure where 
they got it; but it was a new company that opened the claim two 
vears ago last summer, and they got one of those Watson machines. 
It only had two rollers round the bed, and they wore on the bed 
that they traversed so that in a short time they could only get a 
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short lateral motion. They could get all the motion up and down 
that they wanted. 

Ques. 17. It would take a good many years’ wearing to get it in 
that condition, would it not? 

Ans. No; the rollers are very small and the great pressure cuts 
into the cast iron. Probably, if it had been made with a steel bed 
there, it would have lasted a long time, but being made of cast iron 
it cuts in easy. 

Ques. 18. Are there not several single-jointed machines in use at 

Chalk Bluffs, in Nevada county ? 
191 Ans. I don’t know of any; there may be. 
Ques. 19. L refer to the Duryea claims. 

Ans. I don’t know whether there are or not; I have not been on 
the Duryea claim for five or six years. 

Ques. 20. Were they using them there when you were there last ? 

Ans. I don’t remember; I don’t know what they were using. I 
would state here that I never made it a point to notice particularly 
what machines they were using when I went into mining claims. 

Ques. 21. The bend through the Fisher machine was just about 
the same as the bend through the Allenwood machine, was it not? 

Aus. Yes; the bend wasstraight-in the Fisher machines—that is, 
more abrupt, the bends in the machines—than they are in the later 
machines that they use now. 

Ques. 22. By the later machines you mean the Little Giant ? 

Ans. Yes, sir. 

Ques. 23. Did the Fisher machine ever, to your knowledge, drive 

any single-jointed machine out of the market ? 
192 Ans. Well, I couldn’t say. I never saw but very few 
"a machines in mining claims. 
Ques. 24. When was the last time that you ever saw a Fisher ma- 
chine at work ? 

Ans. I think I saw a Fisher machine working, last summer was 
a year, 10 the Manzanita claim near Nevada City. 

Ques. 25. The stream of water which passed through such single- 
jointed machines as the Dictator and Victor went more nearly in a 
straight line, did it not, than the streams that went through the 
Fisher machine and the Allenwood machine ? 

Ans. I am not positive in regard to that. The question with the 
miners on the straightness of a stream generally—they gave the 
credit of a good stream generally to the rifles that they had in the 
pipe, and Fisher made some of his without those rifles in. I think 
he was enjoined from using them, or something, I could not tell you 
what; I think that he was enjoined from using those rifles, and 
without those rifles they could not use the machine; that is my 
recollection of the matter. 

Ques. 26. I had reference to the direction of the stream going 
through the body of the machine—going through the bends of the 
machine. 

Ans. Through the Victor and Dictator—tkat is, the single-jointed 

machine made by the Craigs—I think probably they were a 
193 little straighter. They could have been made straighter than 
10—169 
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the Allenwood and Fisher, and I think they were. I think 

there was less bend in them; that they were more of the shape of 

the present Little Giant. 
(Ques. 27. Then the fact of putting the two joints ina machine did 

not enable the maker to have the stream pass more nearly straight 

through the machine than it did in single-jointed machines, did 

it? 

Ans. No; I don’t think it did. 


By Mr. Bor INE: 


(Qjues. 28. Did the two-jointed machine remedy the difficulties 
found by hydraulic miners in those ‘single-jointed machines, 
Mr. Patterson? You spoke about chipping and the difficulty of 
moving them round. 

Ans. It was so understood among miners. We bought those 
double-jointed machines in preference to the single-jointed ma- 
chines. In fact, we would not buy a single-jointed machine at all. 


y Mr. WHEATON: 


Ques. 29. Is it not a fact that the single-jointed machines were 
out of the market, for the reason that the Craigs and Hoskin had a 
perfect monopoly—owned the patents under which these machines 
were made, including that rifle patent ? 

Ans. I think that if you had probably tried to get a new one of 

those single-jointed machines they would have been out of the 
194 =market. I think there were many old ones that vou could 
get cheap. I have seen them lying idle in many claims. 


By Mr. Boone: 


Ques. 50. [s not that true of anything? Is not that true of many 
kinds of machines, that they were lying idle for the reason that they 
were not worth the trouble of transportation and repairs? Is not 
that due to another reason, that the former machines made, inelud- 
ing the Allenwood, the Dictator, and such machines, were made 
much smaller than the later machines, and that hydraulic miners 
would purchase the machines that threw much larger streams of 
water, and for that reason were obliged to purchase Little Giant 
machines ? 

Aus. That was the case with the Allenwood. I never knew any 
of those that were made large enough to supply a heavy stream. 
Some of those Victors were made of good size, many of them as 
large as those used to-day. 

QJues. 31. How do vou mean by that? 

Ans. I mean to say that the Victor—if that is the name—many 
of them were made as much as ten or twelve or fourteen years ago; 
that there are many Little Giants made as small to-day as they 
were—that is, they were made up to a five or six inch nozzle. 
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By Mr. WHEaTon: 


Ques. 32. Do you know of a single mining claim where there was 
_a Victor machine laid aside and a Little Giant of the same capacity 
put in its place to do the work ? 
195 Ans. No; I could not name any. 
Ques. 35. Do you know of any instance where that was 
done without being able to name the mine? 

Ans. No; I don’t. 

Ques. 34. Then, so far as you know, the Victor machine held its 
place right alongside of the Little Giant machine of the same ca- 
pacity ? 

Ans. I don’t know that I ever saw the Victor machine used along- 
side of the Little Giant. I believe I have, too, but I am not certain 
about that. 


iy Mr. Boone: 

Ques. 55. Do you know the characteristics of the different single- 
jointed machines, Mr. Patterson, sufficiently to distinguish them by 
their names, such as the Victor and Dictator? 

Ans. Not by name, but I think I understand from the names that 
you have given me since I can here one from the other. The Allen- 
wood was a square joint, merely a lateral movement. I think the 
Dictator—I am not certain—was a regular globe joint, with one 
socket fitting inside of the other, something in the shape of the old 
fire-engine hose that used to stand on top of the hand engines. I 
am not sure of the name of the machine, but that was the first ma- 
chine that the Craigs made. . I don’t know what they called it. 


196 By Mr. WHeaton: 

Ques. 36. It is proved in this case that the machine which the 
Craigs made, that you speak of, is called the Globe machine. 

Ans. Then that was the Globe machine. Then they came with 
one that was set in a different shape and worked with a packing, 
and that was the Hoskin machine, we called it. 

Ques. 37. That was the Dictator? 

Ans. We called that the Hoskin machine. Then came the Little 
Giant, and we called that the Hoskin machine. 

Ques. 38. How did the Hoskin single-jointed machine, the Dic- 
tator, compare with the Fisher machine as to power which was 
required to turn it, if you know? 

Ans. I explained that awhile ago, that I never saw the Fisher 
machine worked without the lever and I never saw the Victor 
worked with the lever, so I don’t know the comparative ease with 
which thev could be moved. 

Ques. 29. Is it not pretty strong evidence, in your opinion, that 
the Victor machine moved much more easily than the Fisher 
machine; the fact that the Fisher machine was always turned with 
a lever while the other was turned without a lever? 

Ans. No; it would not be evidence to me, because, as I told you, 

I used a lever on the Allenwood machine, a much smaller 
197 machine, long before either of them made their machines. 
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Ques. 40. There were some two hundred or more of those Allen- 
wood machines used, in general use, were there not? 
Ans. I don’t know anything about the number of them. I don’t 
anything about how many were made. 
Ques. 41. They worked well, did they ? 
ri. . 
Ans. They worked first rate. 
By Mr. Boone: 
Ques. 42. The Allenwood machine went out of use when the 


Little Giant went into use, did it not, Mr. Patterson ? 
Ans. Yes; I have never seen any in use after 1869, T think. 


Testimony of James B. Patterson. 


Examination-in-chief of James B. Parrerson on behalf of 
complainants by Mr. Boone: 

(Jues. 1. Please state your name, age, place of residence, and occu- 
pation. 

Ans. My name is James Bb. Patterson ; my age, thirty-nine years ; 
my place of residence, Oakland, and at the present time I am 

employed in the United States mint. 
198 (QJues. 2. Have you ever had any experience in hydraulie 
mining? 

Ans. Yes, sir. 

Ques. 3. Where and when? | 

Ans. Well, from 1862 down to two vears ago, in Nevada county 
and Placer county. : 

Ques. 4. You understand the construction and operation, do you, 
of hydraulic mining machines? 

Ans. I do, to some extent. 

Ques. 5. Have you ever had any practical experience in operating 
them? 

Ans. Yes, sir; I think I have operated nearly all the different 
machines that have been introduced for the purpose of mining. 

Ques. 6. You know the single-jointed machines in use at one time, 
do you? 

Ans. Yes, sir. 

Ques. 7. You know the Little Giant machine? 

Ans. Yes, sir. 
199 Ques. 8. You say you have handled and operated both of 
these machines, do you? 

Ans. Yes, sir. 

Ques. 9. In your opinion, Mr. Patterson, which of these two ma- 
chines possesses the most advantages and the most value as a hy- 
draulie machine ? | ; 

Ans. The Little Giant, in my opinion. 

Ques. 10. How long has the Little Giant machine been in use? 

Ans. The Little Giant machine, I presume, has been in use from 
ten to twelve years. 

Ques. 11. When was the single-jointed machine in use? 

Ans. The single-jointed machine was in use before that time. 
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Ques. 12. Then the single-jointed machine was superseded by the 
two-jointed machine, was it? 

Ans. Yes, sir. 

Ques. 13. Which was the easiest machine to operate ? 

Ans. I think the two-jointed machine was much the easiest to 

operate. 
200 Ques. 14. Which of them threw the best stream ? 
Ans. The Little Giant, as a general mining machine, throws 

the best stream. 

Ques. 15. Do you know of any single-jointed machines that have 
gone into use in the last ten vears ? 

Ans. I do not; I couldn't say that I know of any. 


Cross-examination of James B. Patrerson by Mr. WHeEaton: 


Ques. 1. In what respect did the Little Giant throw a better stream 
than the single-jointed machine ? 

Ans. Well, it threw a more solid stream, for one thing, in the dif- 
ferent positions. All machines do not throw the same stream, even 
of the same make. There are some Little Giants that will throw a 
much better stream than other Little Giants. 

Ques. 2. Was that also true of the single-jointed machines ? 

Ans. The single-jointed machine threw a very good stream in a 
direct range. 

Ques. 3. What machine do you refer to when you speak of 
201 _—ithe single-jointed machine ” 

Ans. I speak now of the Dictator. The Allenwood and the 
Monitor or Globe machine—the Allenwood was not considered a 
success; neither was the Monitor, which was also called the Globe. 

Ques. 4. How do you mean that the Allenwood was not consid- 
ered a success? Were there not over two hundred of them sold 
which went into successful and practical use ? 

Ans. I don’t know whether there was two hundred ; I don’t know 
but what there was a thousand. I am speaking only of my knowl- 
edge of the machines. 

Ques. 5. Didn’t the Allenwood machine go into practical use and 
do good work ? 

Ans. I believe it did, as a first introduction. 

Ques. 6. Was it not the best machine then in use ? 

Ans. It was considered so by many miners. I have heard it 
spoken of as the best machine in use at the time when it was in use. 

Ques. 7. Then what do mean by saying it was not considered a 
success when it was in use ? 

Ans. Well, it was a success in the mines of certain men in 

202 certain places. I can illustrate that matter in this way, that 

there are men who hold to-day that the old hose first used, 

before the Allenwood was introduced, is the best in the world fora 
hydraulic mining machine on a small scale. 

Ques. 8. I still do not understand what you mean by saying that 
the Allenwood was not considered a success since it went into general 
use, and you say it did good work and was considered the best 
machine then in use? 
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Ans. Well, I say so for another reason, for I have seen them laid 
aside — the hose introduced in their place. 

Ques. 9. Do you mean to say that the Allenwood machine was not 
as good as the hose for hydraulic mining ? 

Ans. It was, I say, in certain places; that is all owing to the 
opinion of the men using it. 

Ques. 10. Did you ever see the Dictator machine laid aside and 
hose substituted in its place? 

Ans. No, sir. 

Ques. 11. Did not the Dictator throw just as good a stream as any 
two-jointed machine of the same size that you ever used ? 

Ans. No, sir. 

203 (QJues. 12. In what respects did it fail to do so? 

Ans. The Dictator throws a very nice stream when pointed 
with the pipe—I mean parallel with the lead of the pipe—a smooth 
stream; but when vou change the Dictator around to the side it 
changes it—throws a more broken stream, more twisted stream. 

Ques. 15. Was not the stream controlled almost entirely by the 
device called the rifles used in the nozzles of the machines ? 

Ans. I think myself that the rifle has a great deal to do with 
straightening the stream. 

Ques. 14. In your opinion, didn’t the rifles have pretty much all 
to do with it? 

Ans. Well, no: not all. 

Ques. 15. Do you know of any one of the machines that you have 
named that could be suecessfully used without the use of those rifles? 

Ans. Yes; they could be successfully used, but they will not throw 
as good a stream; they were successfully used. 

(Ques. 16. Please give the name of any one of the machines which 
you have named which you saw continuously used in any mine 

without the rifles. 
204 Ans. I have never seen one. 

Ques. 17. Then what do you mean when you say they were 
successfully used ? 

Ans. Before the rifle was introduced as an experiment in the Little 
Giant or the Dictator. 

Ques. 18. Which ones of these machines, other than the old hose, 
was ever used successfully before the rifles were introduced, to your 
knowledge ? 

Ans. Both the Dictator and Little Giant and Monitor. 

Ques. 19. (Question 18 repeated.) 

Ans. Tsay both of those machines—the Giant and Dictator. 

Ques. 20. Do you mean the Giant? 

Ans. et I mean the Giant. 

Ques. 21. Where did you ever see a single one of those Little 
Giants m: as or used before the introduction of the rifles? 

Ans. I never seen them made, but I seen them used at Gold 
Run, Placer county. 

Ques. 22. Please reflect a moment and see if you are not 
205 getting aioe considerably mixed as to the use of any of these 
machines without rifles.” The evidence so far shows that 
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there was never a Little Giant made until long after the rifle was 
used in those machines. 

Ans. I am aware of that, sir. I am aware of the rifle being 
used in other machines before it was used in the Little Giant or 
Dictator. 

Ques. 23. In whose claim at Gold Run did you ever see a Little 
Giant used without rifles in it? 

Ans. I don’t believe that I said that I saw a Little Giant used in 
those claims. When Mr. Hoskin first set up the Giant, his new 
machine, as he called it, he had no rifles at that time. He soon 
afterwards went to experimenting on that and put rifles in; the 
rifles were soon introduced. 

Ques. 24. Does your last answer apply to the Little Giant or only 
to the Dictator? 

Ans. I think it applies to both. I wouldn’t want to be positive 
about the Little Giant, because the Little Giant came after the Dic- 
tator. 

Ques. 25. When was the last — that you ever saw any of the single- 
jointed machines in use? 

Ans. I have seen single-jointed machines in use within the 
206 ~— last three years. 
Ques. 26. Whereabouts ? 

Ans. At Buckeye Hill, Nevada county. 

Ques. 27. How many of them ? 

Ans. One. 

Ques. 28. What kind was that ? 

Ans. It was what thev called the Dictator. 

Ques. 29. When did you last see any single-jointed machine at 
work at Chalk Bluffs, Nevada county, if at all? 

Ans. I don’t think I have seen a single-jointed machine worked 
there. 

Ques. 30. Do you know what kind of machines they are using 
there to-day ? 

Ans. When I was there three years ago—mining for Mr. Hay- 
ward—they were using Giants. 

Ques. 31. Were they not using single-jointed machines there at 

that time? 
207 Ans. No, sir; they was not, to my knowledge. I believe 
they had a single-jointed machine, but it was not in use. The 
mine was not running at that time that that machine was set up in. 

Ques. 32. How many Giants did you have there ? 

Ans. | don’ t know how many Giants they had. 

Ques. 33. Do you know the Duryea claim at Chalk Bluffs? 

Ans. No, sir. I know where Duryea once owned a piece of min- 
ing ground at Chalk Bluffs. 

(QJues. 34. Is that the same claim that Rose used to run? 

Ans. Yes, sir. 

Ques. 35. When did you last see any single-jointed machines run- 
ning there? 

_Ans. I could not say that I ever saw any running there. I have 
not been there for three years now and that claim was not worked 
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when I was there. There may have been a single-jointed machine 
there; I don’t know as to that. 

Ques. 36. How much experience have you actually had in hand- 
ling these machines yourself ? 

Ans. I have had several vears. 
208 Ques. 37. Did you ever work in the mines tending the ma- 
chines? 

Ans. Yes, sir. 

(QJues. 38. What mines were you in? 

Ans. I worked in the mines at Quaker Hill, You Bet, Gold Run, 
Buckeye Hall. 

Ques. 39. Did vou ever work at Mr. Hoskin’s mine at Indiana 
Hill, near Gold Run? 

Ans. No, sir. 

(Jues. 40. Have you ever been there? 

Ans. Yes, sir. 

(Qlues. 41. What kind of machines did thev use there? 

Ans. I don’t know what they are using there. At the time I was 
there they were not working anything. I had not been in that claim 
for ten or eleven years. 

Ques. 42. How long have you been in the mint? 

Ans. About eight months. 
209) QJues. 43. Did you ever see the Fisher machine? 
Ans. No, sir; never did. 


Re-examination of JAMes B. Parrerson by Mr. Boone: 


Ques. 1. Which was the first machine to supersede the old Hose? 
Ans. I think what they called the Allenwood was the first, as near 
as I can recollect. 
Ques. 2. That had some difficulties in its management, had it? 
Ans. Yes, sir. 
Ques. 5. And you didn’t consider it a suecessful machine ? 
Ans. No, sir. 
Ques. 4. Then what superseded the Allenwood ? 
Ans. The Craig Monitor, having an upper globe joint—the Craig 
machine. 
Ques. 0. That took the place of the Allenwood, did it? 
210 Ans. Yes, sir. 
Ques. 6. About that time there were a number of single- 
jomted machines in the market, were there not—the Dictator and 
Victor & other machines? 


Ans. There was a great many of these Allenwood machines, of 
Course. 

Ques. 7. Then what superseded the single-jointed machines ? 

Ans. The double-jointed machines. 

(QJues. 8. Then the Allenwood was the best machine in use at that 
time—that is, as the successor to the Hose? 

Ans. It was considered an improvement by the general run of 
miners. 

Ques. . It was one step, you considered, towards getting a ma- 
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Ans. Yes, sir. 
Ques. 10. The Little Giant, then, was the best machine of all, 


_ was it? 


Ans. Yes, sir. 
Ques. 11. Has the Little Giant any of the difficulties that these 
other machines had ? 
211 Ans. No, sir. 
Ques. 12. What feature in the Little Giant is it which 
makes it superior to the other machines? 

Ans. It is less complicated—easier worked. There is less friction, 
& generally there is a better stream—considered. 

Ques. 15. Does the upper joint figure in the success of the ma- 
chine at all? 

Ans. Yes, sir; because in that joint vou have the elevation & de- 
pression—the motion up and down of the pipe without moving the 
main body of the other joint. 

Ques. 14. What you mean by that is that the two motions are 
distinct ? 

Ans. Yes, sir. , 

Ques. 15. Without that upper joint, in your opinion, would the 
Little Giant be a successful machine ? 

Ans. No, sir. 


Mr. Wueaton: We will admit that the Little Giant would not be 
a successful machine without an upper joint. 


212 By Mr. Boone: 


Ques. 16. What feature in the Little Giant machine, Mr. Patter- 
son, in your opinion, made it a successful machine—superior to all 
others ? 

Ans. The one feature is it is not complicated ; it is very simple ; 
it has got a short joint. The water does not come square against 
an elbow, but continues from the lead to the discharge pipe almost 
unmolested, almost directly. In the later Giants they are made in 
that shape to reduce friction. It is perfect almost as a mining ma- 
chine. 

Ques. 17. I refer to the construction of the parts of the machine. 

Ans. The construction is very simple, and, as I have tried to de- 
scribe it, it is not what you would term a square elbow, but reduces 
the friction. 

Ques. 18. Suppose that in all respects the Little Giant was made 
as it is now, and its upper joint was not limited, so that it could 
move in every direction, like the Allenwood Hose, would you con- 
sider it a successful machine? 

Ans. No, sir. 


Recross-examination of James B. Patterson by Mr. WHEATON: 


213 Ques. 1. You say the construction of the Little Giant is 
simple? 
Ans. Yes, sir. 
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Ques. 2. Is the fact of the second or lower joint being held together 
by a bolt one of the features of that simplicity of construction ? 

Ans. Yes, sir. 

(QJues. 3. Is it an advantage, in your opinion, to get rid of small 
cast-iron wheels in that joint for the purpose of making it turn 
easier ? 

Ans. Yes, sir. 

(Jues. 4. Is it any advantage to have the outlet of the discharge 
pipe as large as it can be as compared with the weight of the bal- 
ance of the machine ? 

Ans. Yes, sir. Just repeat that. 

Ques. 5. (Question 4 repeated.) 

Ans. That is a question to be demonstrated by the weight of the 
machine. If you want to take into consideration the pressure, size 
of the pipe, it might be a question discussable. 

Ques. 6. It is an advantage to have the outlet of the discharge 

pipe as large as it can be, as compared with the inlet of the 
214. = pipe to the machine, so long as such outlet pipe is nut too 
large to get the full benetit of a full pressure of the water? 

Ans. Yes, sir; I think it is. 

Ques. 7. Would it be a disadvantage to the Little Giant machine 
if it was so constructed that it would have to weigh at least one- 
third more to obtain the same capacity that it now has ? 

Ans. No, sir. 

(Jues. 8. Would not the weight of the machine bea disadvantage ? 

Ans. No, sir; only in moving it; and that would be a very small 
disadvantage. 

Ques. 9. What advantage would it be? 

Ans. Well, it would be of advantage in respect to keeping it in its 
proper place; it would be stronger, providing rocks or anything 
would come through the pipe; they have to be made sufticiently 
strong to stand banging around—hard usage; so far as throwing 
stream—so far as conveying the water—it would not make any ma- 
terial difference whether the machine was heavy or ligh}, so long as 
it had the strength to stand the pressure. 

Ques. 10. Do the Little Giants have sufficient strength for 
215 all these purposes that you suggest ? 
Ans. Yes, sir. 

Ques. 11. Then you think it would be an advantage to take the 
Little Giant as it is and cast one hundred and fifty or two hundred 
pounds more weight onto it, do you? 

Ans. It is better in the way that I say, provided that a falling 
bank, for instance, falls upon it; it is not so likely to be mashed ; 
that is the only advantage that extra weight could be. 

Ques. 12. But suppose that in adding weight the machine was 
made longer and higher and with sharper bends in it, so that the 
castings were no thicker and no stronger than the castings of the 
Little Giant are now made, would such weight accompanied by 
such form added te the machine be an advantage or disadvantage, 
in your opinion? 
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(Objected to by complainant- as hypothetical and not based upon 
any knowledge which the witness has claimed to possess and as im- 
material and incompetent.) 


Ans. I don’t understand the question. I don’t know what weight 
on the end of the discharge of the pipe would have to do with the 
machine if it had a certain strength. 

Ques. 13. Do you recollect the form and shape of the Allen- 
216 wood machine? 
Ans. Well, yes; I have some recollection of it. 

Ques. 14. The joints in that were longer, were they not, than 
the joints in the Little Giant machine? . 

Ans. Yes, sir. 

Ques. 15. The bends in that were shorter than the bends in the 
Little Giant machine, were they not ? 

Ans. Yes, sir; very abrupt. 

Ques. 16. If you had an Allenwood machine with its orifices of 
the same diameter as those of the Little Giant, would it not bea 
greater weight of casting to construct it on account of the greater 
length of the joints? 

Ans. Certainly. 

Ques. 17. Would it be an advantage or a disadvantage to make 
the Little Giant in the same shape as the Allenwood machine as to 
length of the joints and sharpness of the bends? 


(Objected to by complainants as immaterial and as calling for the 
opinion of the witness upon a proposition in regard to which he 
has not professed to be an expert, and as not cross-examination.) 


217 Ans. I could give you my opinion about it. 
Ques. 18. That is all I ask for. 
Ans. It would be a disadvantage. 


Testimony of E. P. Hubbard. 


Examination-in-chief of E. P. Hupsparp on behalf of com- 
plainants by Mr. Boone: 


(Ques. 1. Please state your name, age, place of residence, and occu- 
ation. 
’ Ans. My name is E. P. Hubbard; my age, fifty-five years; I live 
in Nevada City, and my business is mining. 
Ques. 2. How long have you been a miner, Mr. Hubbard ? 
Ans. I have been engaged in mining since 1850. 
Ques. 3. What kind of mining? 
Ans. Placer, quartz. 
Ques. 4. Have you had much experience in what is known as 
hydraulic mining ? 
218 Ans. Considerable, sir. 
Ques. 5. Experience in handling hydraulic mining ma- 
chines? 
Ans. I have. 
Ques. 6. What kind of hydraulic machines have you handled? 


S81 RICHARD MOSKIN EP AL. VS. FRANK HW. FISHER ET AL. 


Ans. All—from the Hose to the Little Giant; seen them all 
operated. I have not operated all of them, however. 
Ques. 7. You are familiar with the construction of all the hy- 
draulic mining machines, are you, including the Allenwood ? 
Ans. I don’t know that I am—all of them ; the Allenwood, I don’t 
understand by that name. 
Ques. 8. The Goose Neck ? 
Ans. Yes: : | understand that machine. 
Ques. 9. You understand the Goose Neck, the single-jointed ma- 
chines, and the Little Giant? 
Ans. Yes, sir. 
Ques. 10. With how many different kinds of single-jointed ma- 
chines are you familiar? 
219 Ans. The Goose Neck, the Dietator, and the Craig or Globe 
is all, [ believe. 
Ques. 11. You call the Goose Neck a single-jointed machine, do 
you? 
Ans. I do. 
Ques. 12. The piece of canvas vou do not consider as a mechan- 
ical joint, do you”? 
Ans. I do not. 
Ques. 13. Which of these machines, in your opinion, Mr. Hub- 
bard, is the superior machine, best adapted for mining purposes ? 
Ans. Well, I think the Little Giant is about perfeet. 
Ques. 14. What feature in the Little Giant is it which makes it 
superior to the other machines ? 
Ans. It is in the handling of the discharge pipe, elevating & de- 
pressing. 
Ques. 15. What feature in connection with the elevating and de- 
pressing is it ? 
220 Ans. You elevate it to a much greater height and handle 
the discharge pipe much easier. We consider it always a 
great deal preferable for sweeping down, as we call it—brushing 
down, piping down, as was practiced a great deal about Columbia 
Hill, in Nevada county. 
Ques. 16. What advantage was there in sweeping down with it? 
Ans. You could handle it much easier, 
Ques. 17. Why? 
Ans. I don’t understand why. I suppose it is on account of less 
friction. 
Ques. 18. How many movements has the discharge pipe of tie 
Little Giant machine ? 
Ans. Two. 
Ques. 19. What are they ? 
Ans. Upand down. 
Ques. 20. Has it any lateral motion? 
Ans. No, sir. 
Ques. 21. Is that any advantage in the construction of the 
221) = =machine over and above the single-jointed machine? 
Ans. Nothing more than you can lower it much more «& 
easier. 
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Ques. 22. Which machines were the first in use? 

Ans. The first that I saw was the Goose Neck. 

Ques. 23. What machines superseded the Goose Neck ? 

Ans. | think the Craig came in then—the next one that I saw. 

Ques. 24. The Craig was a single-jointed machine, was it ? 

Ans. Yes; the Globe. 

Ques. 25. Which next? 

Ans. The Dictator, I think, was the next I seen. 

Ques. 26. Which next? 

Ans. The Little Giant, as far as my knowledge goes. 

Ques. 27. Since the Little Giant has been in use do you know of 
any single-jointed machines that were placed on the market—bought 

or sold ? 
222 Ans. I have seen them used side and side at the same time. 
Ques. 28. But has there been any demand for single-jointed 

— since the Little Giant machine has been manufactured and 
sold ? 

Ans. Not that I know of, sir. 


Cress-examination of E. P. Husparp by Mr. Waearton: 


Ques. 1. Where did you see the single-jointed and double-jointed 
machines used side and side? 

Ans. Chalk Bluff. 

Ques. 2. What claim ? 

Ans. It was in Hussey’s claim. 

Ques. 8. Which were the larger machines, the single-jointed or the 
double jointed ? 

Ans. The same size. I think they were the nine-inch inlet. 

Ques. 4. Do you know whether that single-jointed machine had a 

ball on top of the lower elbow and had three wheels under 
223 tthe flange? 
Ans. No, sir; I do not. 

Ques. 5. Do you know whether or not it was called the Globe ma- 
chine? 

Ans. I do not. 

Ques. 6. How long were they running? 

Ans. I don’t know how long they were running, I am sure. 

Ques. 7. How long were they running there side and side, to your 
knowledge ? 

Ans. I could not tell you. I was off and on there every week or 
so. I don’t know how long they were running. I suppose they are 
using some of them there yet, for all I know. Mr. Hussey got a 
Little Giant from me and that I took up, and whether he had his 
Dictators there at that time I don’t know; that was five years ago. 

Ques. 8. Do you know whether that single-jointed machine and 
that double-jointed machine worked in that mine under the same 
pressure of water or not? 

Ans. Well, I could not tell you whether it was under the same 

pressure or not. 
224 Ques. 9. Could you see any difference in the two streams 
that were thrown from them ? 
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Ans. I could not. 

Ques. 10. Could you see any difference in working them ? 

Ans. Not particularly. Piping straight ahead, I don’t see any 
difference in the two machines; the stream seems to be about as 
strong in one as 1n the other. 

Ques. 11. Please explain a little further what you mean by sweep- 
ing down. 

Ans. In working the surface ground they work it very fast and 
they get a long ways from the head of the flume—four or five hun- 
dred feet, perhaps—and in sluicing before they get ready to clean up 
they commence at the head and drive this all down through the 
flume. 

(ues. 12. That is, wash this four or five hundred feet off? 

Ans. Yes; and probably two or three hundred feet in width. 

(Jues. 13. In those single-jointed machines, such as the Dictator 
and the Clipper, the discharge pipe turned on two pivots, did it not, 

one on each side of the globe? 
225 Ans. On a flange, I think. There were friction wheels, I 
would call them ; I don’t know what else. 

(Jues. 14. What was in the centre of those friction wheels? Were 
there not in the centre of each of those friction wheels the pins or 
pivots which held the discharge pipe there? 

Ans. That I don’t know particularly; I never examined one 
close enough to answer that question. I never saw one of the Dic- 
‘tator machines more than to have hold of the discharge pipe for a 
few minutes. 

Testimony of John Kk. Parkinson. 
Examination-in-chief of Jonn K. Parkinson on behalf of 
complainant- by Mr. Boone: 

(Jues. 1. Please state your name, age, residence, and occupation. 

Ans. My name is John K. Parkinson; I am 59 years old; I live 
in San Francisco, and I am an engineer and machinest by trade. 

Ques. 2. Are you acquainted with the complainant in this case, 
Mr. Frank H. Fisher? 

Ans. Yes, sir. 
226 Ques. 5. How long have you known him? 
Ans. It must be nearly forty years; more than that. 

Ques. 4. Did you ever do any work for Mr. Fisher ? 

Ans. Yes, sir; I have done work for him. 

Ques. 5. When ? 

Ans. About ten years ago. 

Ques. 6. Where ? 

Ans. At Nevada City. 

Ques. 7. What kind of work ? 

Ans. The principal work was hydraulic machines. 

Ques. 8. You assisted him in building his hydraulic machines, 
did vou ? 

Ans. Yes, sir. 

QJues. 9. Do you understand the construction of his machine? 

Ans. Yes, sit. 
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227 Ques. 10. Are you familiar with the construction of other 
hydraulic machines? 

Ans. Two or three others. 

Ques. 11. What others? 

Ans. The Allenwood or Goose Neck and Craig’s Globe. 

Ques. 12. Have you seen these machines in operation in the mines 
practically ? 

Ans. Yes, sir. 

Ques. 13. Did you ever handle them ? 

Ans. I never handled them. 

Ques. 14. Do you know which of these machines is the best ma- 
chine for hydraulic mining ? 

Ans. I know which machine the miners have a preference for at 
the present time ? 

Ques. 15. Which one is that ? 

Ans. The Little Giant. 
228 Ques. 16. What feature is it in the Fisher machine, the 
“Hydraulic Chief,’ Mr. Parkinson, which renders that ma- 
chine superior to the Allenwood and single-jointed machines that 
you know ? 

(Objected to by respondent- on the ground that there is no evidence 
from this witness nor in the case that tends to show that the Fisher 
machine is any better than the single-jointed machines, assuming 
what is not proved ; alsoon the ground that the witness has not 
used the machines referred to and is not an expert.) 


Ans. The vertical motion is the principal feature. 
Ques. 17. Vertical motion of what—the discharge pipe ? 
Ans. Yes, sir. 
Ques. 18. Have you seen and examined the Little Giant machine? 
Ans. I have not lately examined one close enough to tell any- 
thing about it. 
Ques. 19. Did vou ever examine one so as to know how it was 
constructed ? 
Ans. I have examined them years ago. 
Ques. 20. You know how they were constructed, then,do you? 
229 Ans. Yes, sir. 
Ques. 21. What feature is there in the Little Giant machine 
that you find in the Fisher machine ? 
Ans. Simply the vertical motion. 
Ques. 22. You do find that in the Little Giant machine ? 
Ans. That is in the Little Giant machine. 


C'ross-examination of Jonxs K. Parkinson by Mr. WHEATON, 


Ques. 1. Did the Allenwood machine have a vertical motion ? 

Ans. It did not, excepting there was a hose attachment on the 
end of the pipe that io used for raising and lowering, but that 
was no joint. 

Ques. .. I did not ask you if it was ajoint. I asked you if there 
was a vertical motion in the Allenwood machine? 

Ans. No. 
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Ques. 3. No vertical motion at all. 
250 Ans. None at all. 
(Jues. 4. Was there any vertical motion in the single-jointed 
machines ? 
Ans. There was a vertical motion in the Globe. 
(Jues.5. Have you ever known one of those machines—the single- 
jointed or the Ailenwood machines—in which there was not a verti- 
‘al motion when they were used ? 
Ans. I don’t know of any vertical motion in the Allenwood unless 
you call a hose a vertical motion. 
(Jues. 6. Did you ever see a single-jointed machine used in which 
there was not a vertical motion ? 
Ans. No; I don't know that I have—that is, calling the hose a 
vertical motion. 
(jues. 7. Then the vertical motion itself does not make a machine ? 
Ans. No; not as they are constructed now. 
(Jues. 8. How long has it been since you have used any hydraulic 
mining machine? 
251 Ans. I never used any hydraulic mining machine except- 
ing the old Hose. | 
Ques. 9. Then from practical use you know nothing about any 
of these machines, do you? 
Ans. No; only from seeing them work and building them. 
Ques. 10. Do you know the reason why the Fisher machine went 
out of use? 
Ans. I do. 
Ques. 11. What was it? 
Ans. Well, Craig had the use of the rifle, and Fisher could not use 
it. Of course, the rifle was a very important feature in the machine. 
Ques. 12. It took a rifle, besides the vertical motion, at least, to 
make a machine, did it ? 
Ans. It took a rifle, besides the vertical motion—that is, to throw 
a straight stream. 
Ques. 18. The Fisher machine was worth less, then, when the 
court compelled him to take the rifle out? 
Ans. It was not what you would call worthless, but a su- 
232 perior machine took the place of it. 
Ques. 14. Which was the superior machine which took the 
place of it? 
Ans. The Little Giant was the superior machine that took the 
place of it, with the rifle attachment and other improvements; I 
don’t know what they were. 


te-examination of Joun K. Parkinson by Mr. Boone: 


Ques. 1. When you said the Allenwood machine had no vertical 
motion did you mean that it had no vertical motion whatever, or 
that it had no distinet, separate, vertical motion ? 

(Objected to by respondent- as leading.) 


Ans. When I say it had no vertical motion I mean it had none 
ii the metal joint. 
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Ques. 2. You say the Little Giant was a superior machine. In 
what regard was it superior te Fisher's? 

Ans. The principal thing was in the longer elbow, if anything. 

I don’t know of anything else that made it superior. 
233 Ques. 3. It had rifles in it, had it not? 
Ans. It had rifles in it; ves. 

Ques. 4. Was there anything else besides the fact that the Little 

Giant machine had rifles in it that made it superior to Fisher’s ma- 


7 


chine ? 


(Objected to by respondent- on the ground that the witness is not 
an expert.) 


Ans. I don’t think that there was anything. 
By Mr. Wueaton: 


Ques. 5. Explain what you mean by the longer joints in the Little 
Giant machine. 

Ans. Well, take the Goose Neck, for instance: it had two short 
elbows, and the Little Giant had a longer one. Of course, the water 
passed through the longer elbow easier than it did through the short 
one. 


By Mr. Boone : 


Ques. 6. That is, the water made a less bend in passing through 
the machine in the Little Giant than in the Goose Neck ? 
Ans. Yes, sir. 


By Mr. WHEATON : 


Ques. 7. The water made a less bend in passing through 
234 =the Little Giant than in passing through the Fisher machine, 
did it not? 

Ans. Yes, sir. 

Ques. 8. The Fisher machine, so far as the bends and joints were 
concerned, was about the same as the Allenwood, was it not? 

Ans. So far as the elbows were concerned it was. 

Ques. 9. By a longer joint, then, you meant a longer turn in the 
joint, did you not? 

Ans. A less abrupt turn. 


Testimony of Richard Hoskin. 


235 Re-examination of Ricnuarp Hoskin on behalf of com- 
plainant- by Mr. Boone : 


Ques. 1. Have you calculated and have you with you the amount 
of royalty paid by you tothe Craigs, defendants in this case, between 
September 2nd, 1879, and the present time ? 

Ans. I have. 

Ques. 2. What is the amount” 

Ans. Ten thousand and seventy-five dollars. 

Ques. 3. To whom was that money paid ? 

12—169 
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Ans. To Joseph Craig. That was the amount of royalties for the 
use of patents owned by Craig as per agreement between myself and 
Craig; that would have been the amount, but on account of pay- 
ments being made prior to the time when they would become due 
in accordance with the terms of the agreement there were certain 
discounts made at different times which amounted to three hundred 
and twenty-five dollars, so that the amount actually paid was three 
hundred and twenty-five dollars less than the amount I gave. 


236 Testimony of Frank IL. Fisher. 
J 


Examination-in-chief of Frank H. Fisuer on behalf of com- 
plainant- by Mr. Boone: 


(Ques. 1. You are one of the complainants in this action, are you, 
Mr. Fisher? 

Ans. Yes, sir. 

(ues. 2. Patentee of the invention described in the Fisher reissued 
letters patent in evidence ? 

Ans. Yes, sir. 

(QJues. 5. Now, Mr. Fisher, state what you have been damaged by 
the action of the defendants in this case by reason of their infringe- 
ment of your letters patent. 


(Respondent- objects to the form of the question on the ground 
that it is an incompetent way of proving damages; that it is not 
competent for complainant to assess his own damages, but he must 
state the facts out of which the damages arises and leave the assess- 
ment of the damages to the master and the court.) 


Ques. 4. State the facts in connection with your damages, Mr. 
Fisher. 
237 Ans. The amount of damages, if I take Mr. Wheaton’s 
amount that he acknowledges that they have made, one hun- 
dred and thirty-four thousand dollars, I have been damaged that 
much. That is one source of getting at it. 

Ques. 5. [ mean, Mr. Fisher, since the 2nd day of September, 
1879, what have been ‘your damages ? 

Ans. One hundred thousand dollars. 

(QJues. 6. State the facts upon which you base that estimate. 

Ans. The facts are that the defendants in this case have been 
manufacturing and selling hydraulic machines embodying my 
patent and deprived me of that privilege by supplying the market 
and infringing my patent to the amount of fifty thousand dollars, 
and I have been damaged fifty thousand dollars by their reducing 
the price of the machine, lowering the price of the machine, to such 
an extent that there is no profit from the manufacture of it. 

Ques. 7. What profits did you make en your machine, Mr. Fisher, 
when you were manufacturing it? 

Mr. Wireaton: We object to that for the reason that when selling 
the machine Mr. Fisher sold with it the rifles covered by patents 
of respondents’ and other patented devices which constituted no part 
of his invention and of which he was not the owner. 
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238 Ans. I made on a number 1 machine about one hundred 

& thirty-five dollars; on a number 2 machine I made about 
one hundred and sixty-five dollars; on a number 3 machine I 
made two hundred and fifty dollars. 


By Mr. Boone: 


Ques. 8. Did you make any other sizes of machines ? 

Ans. No, sir. 

Ques. 9. Those were the profits that you made on those machines? 

Ans. Yes, sir. 

Ques. 10. Now, state what you sold the machines for as a whole. 

Ans. I sold the small machine, number 1, for one hundred and 
seventy-five dollars, number 2 for two hundred and twenty-five, 
and number 3 for three hundred and fifty. 

Ques. 11. What did that inelude? 

Ans. That included the machine. 

Ques. 12. With rifles in it? 

Ans. With rifles in it. 
239 Ques. 15. How much did the rifles cost you for each ma- 
chine? 

Ans. About two dollars and a half. 

Ques. 14. If you had retained the monopoly of those machines 
could you have supplied the market at those prices? 


(Objected to by respondent- upon the ground that it is already 
shown that the witness had no monopoly of hydraulic machines 
and had not even a right to sell the machines as he did sell 
them.) 


Ans. I could. 

Ques. 15. Do you know for what you could have purchased the 
Macy and Martin patent for the rifles at that time? 

(Objected to by the respondent- as trrelevant.) 

Ans. One hundred and fifty dollars, I believe they asked for it. 

Ques. 16. How do you know that fact ? 

Ans. From Seth Martin, one of the patentees of the patent. 

(Jues. 17. Did he offer it to you for that price ? 
240 Ans. Yes, sir; he offered it to me for that price. 
Ques. 18. When was that? 

Ans. That was in 1870; the very first part of 1870, 1 think, or 
it might have been the last part of 1569. 

Ques. 19. Were you then using the rifles ? 

Ans. Yes, sir. 

Ques 20. By whose authority ? 

Ans. Well, at that time the rifle patent was considered not valid 
and the rifles were in general use ; everybody was using them with- 
out paying for the privilege, and considered that the rifle patent 
was of no account. 

Ques 21. Did you get permission from Macy and Martin for using 
them? 
Ans. No. 
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Ques. 22. Did they ever give you notice not to use them ? 

Ans. No. 

Ques. 23. Did they ever pay any attention to it at all? 
241 Ans. No, sir. 

(QJues. 24. Were you ina position to supply the market 
and continue to do so had there been no interference with your 
rights ? 

Ans. I could. 

Ques. 25. Did you find any difficulty in selling your machines? 

Ans. No, sir. 

Ques. 26. Did you find any complaints about them ? 

Ans. No, sir; not after the machine was perfected. 

(ues. 27. The defendant Hoskin has nest a return here of three 
hundred and thirty-one machines manufactured and sold by defend- 
ants since the 2nd day of September, 1879. Have you calculated 
the difference which those machines would have brought had they 
been sold at the prices at which you sold machines over and above 
the prices at which they were actually sold? 

Ans. Yes, sir. 

Ques. 28. What is that difference ? 


(Objected to by respondent- as irrelevant.) 


242 Ans. Fifty thousand dollars. 

Ques. 29. Then you claim to have been actually damaged 
in the sum of fiftv thousand dollars by reason of the lowering of the 
price of the machine by the defendants ? 

Ans. Yes, sir. 

Ques. 50. How is it for the future of your patent, Mr. Fisher; have 
you been damaged in that In any regard? 

Ans. [ mean ‘by the future of my patent and lowering the price; 

1 ineluded that in one amount. 

QJues. 31. In that amount you make one hundred thousand dol- 
lars? 

Ans. Yes, sir. 

Ques. 32. Then you consider that you have been damaged fifty 
thousand ‘ollare i in the future of your patent and fifty thousand 
dollars from the business of defendants between September 2nd, 
1879, and the present time? 

Ans. Yes, sir. 

Ques. 35, State what effect the lowering of the prices of the machines 

has had upon the business of selling hydraulic machines? 
245 Ans. The price is reduced to such a figure that there is no 
profit on the machines. 

Ques. 54. Would it be possible for you to get the price back ? 

Ans. It would be almost an impossibility for me to go to work 
and re- esti ablish the old prices. 

Ques. 35. Could it be done successfully ? 

Ans. No, sir: it could not. 

Ques. 56. What effect has the infringement of the defendants had 
upon your business as a manufacturer of hydraulic machines? 

Ans. It has ruined my business. 
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Ques. 37. Has it caused you to lose any money ? 

Ans. Yes, sir. 

Ques. 38. State what. 

Ans. It caused me tu lose my property—my business in Nevada 
City. 

Ques. 39. To what extent—how much in value? 
244 Ans. My property up there was worth, I suppose, about six 
or seven thousand dollars. 

Ques. 40. Has it caused you to spend any money for litigation ? 

Ans. It has caused me tospend money in litigation to the amount 
of something in the neighborhood of ten thousand dollars. 

Ques. 41. Then you have been damaged in the regard about sev- 
enteen thousand dollars, have you ? 

Ans. I have. 

Ques. 42. Now state, Mr. Fisher, whether the single-jointed ma- 
chines in use at the time you made your invention were competitors 
of your machine or not, or to what extent were they competitors? 

Ans. At the time that I introduced my machine it superseded all 
the one-jointed machines that I ever knew or heard of or saw. 

Ques. 43. When your machines were placed upon the market was 
it possible to successfully manufacture and sell, introduce into hy- 
draulic mines on this coast, single-jointed machines ? 

Ans. Not to my knowledge, it was not. I don’t know of any ma- 

chines, after my machine was successfully perfected, that 
245 weresought after; thev all preferred the two-jointed machine. 
Ques. 44. What feature in your machine was it that made 

it superior to the single-jointed machines ? 

Ans. It worked easier; it was handled much easier, and was op- 
erated much more successfully. 

Ques. 45. What particular feature in its construction enabled it 
to do that? 

Ans. Having in combination a vertical and horizontal move- 
ment. 

Ques. 46. What part of your machine was it that gave you that 
advantage? 

Ans. It was the upper joint, the vertical joint. 

Ques. 47. What feature in the Little Giant machine is it that has 
made it a successful machine? 

Ans. It is the upper joint, the vertical joint. 

Ques. 48. If you were to take the vertical joint out of the Little 
Giant machine and place in its stead any of the joints known prior 
to your invention, what would have been the result? Would it 

have been a successful machine? 
246 Ans. It would not. 
Ques. 49. Do you know whether or not your machine took 
the place of any single-jointed machine ? 

Ans. I do. 

Ques. 50. Did it? 

Ans. Yes; it did. 

Ques. 51. What, and when, and where? 
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Ans. It took the place of several Globe machines of Craig’s in 
Nevada City, Moore’s Flat, and at Little York ; that was in 1871 or 
1 or 3, I think. 

Ques. 52. How do you know that? 

Ans. Because I put them in myself. 

Ques. 53. You supplied the Fisher machines in place of the 
others ? 

Ans. Yes, sir; and I supplied a Fisher machine in place of the 
Victor at Blue Tent. Erastus Bond was saperietentians of the 
mine. 


247  Cross-examination of Frank H. Fisner by Mr. WHEATON: 


Ques. 1. Which turned’the easiest, your machine or the single- 
machines that moved on two rollers, like the Dictator, in the hori- 
zontal movement ? 

Ans. My machine, the Hydraulic Chief. 

Ques. 2. Did not the Dictator move around easily on those rollers? 

Ans. | am not speaking particularly of the Dictator, but the 
Victor machine. The Dictator machine I had noexperience with. [| 
know only what they tell me about it ; that mine worked the easiest. 

Ques. 3. Did not the Vietor machine turn easily on those two 
rollers? 

Ans. The Victor machine hardly turned at all. 

(dues. 4. Whi ? 

Ans. When they made the Victor machine they made a rather 
large machine. It was an improvement on the Dictator and other 
single-jointed machines, and they made a larger machine. The 

friction was so much greater that wher you put on a heavier 
248 pressure you could hardly use the machine atall. It required 

discharge-pipes some fifteen or twenty feet long in order to 
work it. 

Ques. 5. What would have been the effect of putting that joint 
in place of your upper joint, leaving the discharge pipe straight 
and letting the rollers stand on opposite sides in a_ horizontal 
plane’ 

Ans. The effect would have been that it would have given ita 
rotary motion and a vertical motion; it would not be confined to 
one limited motion up and down. 

Ques. 6. If it was so very hard to turn on those rollers why would 
it not have been confined to an up-and-down motion, since it could 
not have got the other motion, except by those rollers revolving on 
the flange”? 

Ans. It would, toa certain extent. It might not have been up 
and down: it might have been off on an angle. 

(Ques. 7. Lam inquiring as to the eperation of it when the rollers 
were placed in a horizontal plane and pressure of the water put on 
it; would it not then have been contined to an up-and-down move- 
ment? 

Ans. It depends entirely on the pressure that is on the machine. 

Ques. 8. While it worked as a single-jointed machine you 
249 had the weight of the nozzle to work as a lever, did you not ? 
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Ans. Yes, sir. 

Ques. 9. If placed in the other place and left straight, so that it 
could not have been used as a lever, could any one man _ have re- 
volved that discharge pipe so as to have moved those wheels? 

Ans. It would depend upon the pressure it was under and the 
size of the nozzle on the hose. 

ues. 10. Suppose it was under any pressure from one hundred 
feet to five hundred, and suppose that you had used the same size 
of nozzles which they use on little Giant machines ? 

Ans. If it had been under five-hundred-feet pressure and they 
had had a nozzle on which was the size of the butt they could have 
moved it; if it had been five-hundred-foot pressure and they had 
had on a three-inch nozzle they couldn’t have moved it. 

Ques. 11. Was there any influence in the world to make those 
wheels revolve when a joint was put on in that shape that I have 
mentioned as an upper joint to the Little Giant machine? 

Ans. Not to make them revolve. 
250 Ques. 12. If those wheels would not have revolved then 
the nozzle would have been confined to .an up-and-down 
movement, would it not? 

Ans. Would have been confined to an up-and-down movement if 
the pressure was strong enough to have held it in its place. 

Ques. 15. Suppose the pressure of the water was a hundred feet ; 
that would be enough to hold it in its place, would it not? 

Ans. No, sir; not with a good Giant nozzle on it. 

Ques. 14. Do vou know how much pressure of water it would have 
taken to hold it in its place? 

Ans. No, sir; I do not. 

Ques. 15. As the Dictator joint was constructed would it not be 
held in its place without any pressure—that is, did not the packing 
come in contact with the cup and flange in the Dictator joint, so 
that when there was no pressure on at all the different parts of the 
joints remained in place? 

Ans. No, sir; the pipe would fall down to the ground. 

Ques. 16. That is, the outer end of the discharge pipe would fall 

down to the ground? 
251 Ans. Yes. sir. 

Ques. 17. I have not reference to that. I have reference to 
the different parts of the joint. Would the joint itself have fallen 
apart, or would the wheels have remained up against the under side 
of the flange? 

Ans. The pipe would fall over and the top part of the joint would 
lower down to relieve the wheels from the bottom, without any water 
in it, 

Ques. 18. Asamatter of fact, did not those wheels in the Dictator, 
as they were made, stand, when there was no water in the pipe, 
bearing against the under side of the flange? 

Ans. No, sir; not at all times. You are speaking about the Dic- 
tator. I have not given any testimony in regard to the Dictator 
machine. I only have seen the machine and know its construction 
and operation. 
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Ques. 19. Are you acquainted with the Watson machine ? 

Ans. Yes; | am acquainted with the Watson machine. 

Ques. 20. Would the joint of the Watson machine fall apart when 
there was no pressure in the machine, or would it remain a tight 

joint? 
252 Ans. The Watson machine would set down on the globe. 
The Watson machine is constructed different from the Victor | 
machine or Dictator. 

(Ques. 21. In the Watson machine was the upper end of the lower 
section a globe? 

Ans. It was—that is, a part of a globe more than half a globe. 

Ques. 22. Did the upper part of that globe fit into the socket of 
the discharge pipe? 

Ans. It did. 

Ques. 25. Were the two parts of the joints held together by lugs 
& wheels, which wheels bore against the under side of a flange on 
the lower joint connected with the globe? 

Ans. Yes, sir. 

Ques. 24. When there was no water pressure in the Watson. ma- 
chine did not the joint hold together and remain a tight joint ? 

Ans. Not strictly speaking, it wasn’t a tight joint. It set down on 
the globe. 

Ques. 25. Did not that make it a tight joint? 

259 Ans. It was not a perfectly tight joint. 

Qlues. 26. Is it not a fact that it was a tighter joint when 
there was no pressure of the water on the inside than when there 
was, for the reason that the pressure of the water had a tendency to . 
force the socket and ball apart ? Patt is 

Ans. Of course the pressure of the water on the inside had a 
tendency to pull the parts apart, but if the wheels remain tight on 
the inclined plane the joint remained the same. There was no 
falling apart or closing up. 

Ques. 27. Suppose that the discharge pipe of the Watson machine 
had been made straight, why wouldn't that have been a good joint 
to put on the upper end of the Little Giant machine, leaving the 
wheels standing ina horizontal plane, so that only a vertical motion 
would have been obtained by the discharge pipe ? 

Ans. It might have been a good joint under certain circumstances, 
but for a good mining joint under a heavy pressure it would not 
have been. 

Ques. 28. Was not that machine a good, practical machine as it 
was used in the mines? 

Ans. It was the best single-jointed machine that I have ever 
254 seen. I have never seen one that had any comparison to it— 

the Watson machine. 

Ques. 29. Did it not sell right along in Nevada City in competi- 
tion with your machine until Watson was enjoined by the courts 
from making it? 

Ans. I don’t know whether Watson was enjoined before I quit 
making my machines or not; I think he was, though. 


= 
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Ques. 30. Were Watson and you selling your several machines at 
the same time to the miners round Nevada City ? 

Ans. Watson suld his machine to what I call one-horse miners; 
low pressure, with a little water; a cheap machine. His machine 
had no comparison in size to my machine. 

Ques. 31. What were the largest outlets to the discharge pipes 
which Watson’s machines had ? 

Ans. I don’t know of any over five inches. 

Ques. 32. What were the smallest outlets to the discharge pipes 
which any of your machines had ? 

Ans. Five and a quarter. 

Ques. 33. Then there was only a quarter of an inch difference 

between his largest and your smallest? 
259 Ans. Yes, sir. 
Ques. 34. At what prices did Watson sell his machines ? 

Ans. I don't know; they were somewhat cheaper than my ma- 
chines; considerably. 

Ques. 35. Do you know how much ? 

Ans. No, sir. 

Ques. 36. Is it not a fact, then, that the Watson machine and your 
machine would have been selling in competition in Nevada City, ex- 
cept for the patents which the Craigs and Hoskin had ? 

Ans. No, sir. 

Ques. 37. Were they not selling in competition with some of the 
miners there—that is, were they not on the market and both selling 
at the same time ? 

Ans. Some of the one-horse miners who had a little water and 
not much pressure bought them. They wear themselves out in a 
short time; the wheels cut in under the flange so that they had to 
be abandoned or repaired. 

Ques. 38. Do you call the American claim a one-horse mine? 
256 Ans. I don’t know anything about the American claim. 

Ques. 39. Do you call the North San Juan a one-horse 
mine? 

Ans. I don’t know anything about the North San Juan. 

Ques. 40. And you don’t know whether the Watson machine was 
used in either of those claims or not? 

Ans. No, sir. 

Ques. 41. In your machine the pressure of the water tends to force 
the bearing parts of the joints together, does it not? 

Ans. In one portion of the joint it does. 

Ques. 42. I mean the upper joint, where you get your vertical 
motion ? 

Ans. Yes, sir. 

Ques. 43. And the more pressure you had on there the harder it 
was to move up and down, was it not? 

Ans. The more pressure there was the harder the machine worked. 

Ques. 44. In the Dictator machine and the Victor machine and 

Watson machine the greater the pressure the more the water 
257 tended to force the bearing parts of the joints apart. Is not 
that so? 
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Ans. Yes, sir. 

Qlues. 45. Then in those machines the greater the pressure the 
easier the joint would move up and down? 

Ans. Yes, sir. 

Ques. 46. How was the Little Giant- upper joint in that respect ; 
was it like the Dictator and Victor and Watson machine joints, 
where the water tended to force the joint apart, or was it like your 
joint, where the pressure of the water tended to increase the friction ? 

Ans. In the Little Giant it was more after the construction of the 
Victor and the Watson machines. 

(Jues. 47. That is, the socket of the discharge pipe went on the 
outside of the upper end of the joint—in the Little Giant upper 
joint? 

Ans. Yes, sir. 

Ques. 48. In your machine the enlargement at the butt end of the 
discharge pipe went inside of the upper end of the joint, did it 

not? 
258 Ans. It went inside of a flange. 
Ques. 49. Was not that flange the upper end of the joint? 

Ans. That flange composed the joint. 

Ques. 50. That is, it made the upper end of that joint? 

Ans. The flange and the ball made the joint. 

Ques. 51. Was there any ball or was it a semi-cylinder in the ma- 
chine that you made? 

Ans. A ball and a semi-eylinder both; a little over half a ball. 

Ques. 52. What is a ball, in your way of thinking? 

Ans. A round-shaped object. 

Ques. 53. Is it necessary to be spherical-shaped in order to be a 
ball, in your judgment? 

Ans. Yes; it must be round; have some round parts to it to be 
ball-shaped. 

Ques. 54. In your judgment, is a semi-cylinder a half a ball? 

Ans. A portion of a ball. I don’t know as you could call 
259 ita half ball. 

Ques. 55. In your judgment, the way you use language, 1s 
a evlinder or half of a eylinder any part of a ball? 

Ans. Naturally speaking, I don’t know that it is any part of a 
ball. 

Ques. 56. You never could put enough semi-cylinders together to 
make a ball of them, could you? 

Ans. No; not to make a round ball. You could make it ball- 
shaped one way. 

Ques. 57. Could you take any number of the enlargements which 
were on the butt end of your discharge pipes and put enough 
of them together to make a ball without changing the round shape 
of them any? 


Mr. Boone: I object to all this testimony in regard to the shape 
of the enlargement on the Fisher joints, as it is no part of the ac- 
counting and is simply going over the testimony taken in tae orig- 
inal case relative to the infringement. 
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Ans. I can make a ball siape one way and the other I could not. 
I could make it round one way and the other I could not. 


260 (Continued until Monday, 4th instant, at ten o’clock a. m.) 


Monpbay, December 4th, 1882. 
Present : Mr. Boone, solicitor for complainant-; Mr. Wheaton, 
solicitor for respondent-. 


Cross-examination of Frank I. Fisner (continued). 
By Mr. WHEATON: 


Ques. 58. Mr. Fisher, please look at the drawings of Mr. Hoskin’s 
patent of July 19th, 2870, and state why the pipe coupling there 
shown, if used for an upper joint in two-jointed hydraulic machines 
and adjusted so that the pulleys stand on a horizontal plane, would 
not make just as good an upper joint as the joint that you placed 
in the Fisher machines. 

Ans. I would not, for several reasons. One reason is it would not 
be confined to an up-and-down movement, which is very essential 
in hydraulic machines, the double-jointed machines; another reason 
—it would not stay in its place; it has other movements besides a ver- 
tical movement; it would get off the angle, which would make it 
totally impracticable for a hydraulic machine with that kind ofa 
joint; another reason—it could not be moved satisfactorily. 

Ques. 59. Why not? 
261 Ans. On account of its working. 
Ques. 60. Moved how, do you mean ? 

Ans. Up and down. 

Ques. 61. Why would it not move up and down, satisfactorily, 
providing the pulleys were placed opposite each other in a horizon- 
tal line, so that the pivots which go through the centre of the pul- 
levs would be on a horizontal line? 

Ans. To make that work satisfactorily in an up-and-down move- 
ment the joint would have to be screwed together so tight that it 
could not move, and if it was loose enough to work it would not 
stay in its place. It would be totally useless for that purpose. The 
miners would not accept it as a substitute for anything ; not as a sub- 
stitute for my joint. 

Ques. 62. If it is a fact that the single-jointed machines are so 
hard so turn on those rollers,as you have described, why would not 
the pulleys “c” represented in the Hoskin’s patented pipe coupling 
maintain their position when there was no power at all applied to 
force them out of their position when placed in a horizontal plane, 
as I have indicated ? 

Ans. They are not hard to work when there is no power applied 
to it; when there is no friction or pressure to bear on it. Take the 
machine with no water in it, vou could handle it; but when 

you come to put the water and pressure into it you can not 
262 ~—sihandlile it. What I mean is, it isa good working machine 
when it is used without water under a pressure. 
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Ques. 63. Are not the bearing portions of that Joint as Mr. Hoskin 
made it in the Dictator machine so placed that when the water is 
off they are pressed together closer than or at least fully as close as 
when the water ison? I don’t refer to the places where the pulleys 
“ce” bear against the under side of the flange, but to the other bear- 
ing surfaces, where the packing is used to make a water-tight joint. 

Ans. I think they are. 

Ques. 6-4. Doesn’t the pressure of the water when the machine is 
in use have a tendency to force those bearing surfaces apart instead 
of forcing them together ? 

Ans. Yes; and it has a tendency to force the friction wheels into 
the flange so much harder that it overcomes all the easiness gained 
by the pressure of the water on the top part. 

Ques. 65. Does the pressure of the water relieve the pressure on 
the bearing surfaces which form the water-tight joint or not in that 
Hoskin pipe coupling ? 

Ans. The pressure of water relieves the bearing sufaces on the 
water side, and on the under side it increases the pressure & makes 
it that much harder to move, because it is all centered on one 

point. 
265 Ques. 66. Have you ever handled either one of those ma- 
chines when there was no water in it? 

Ans. Yes; I have handled the machine when there was no water 
in it. I would not say that I have handled the Dictator, because 
the Dictators are very scarce; there were but few of them made. I 
have seen them, though; [ have seen one. 

Ques. 67. Did you ever see a Dictator that you could turn round 
on the puileys without using the discharge pipe or something else 
as a lever? 

Ans. At what time? 

Ques. 6S. When there was no water In it. 

Ans. Why, yes; and [ have seen them that you could not move 
round when there was no water on it. You ean fasten them to- 
gether so tight that you cannot turn them,and you can loosen them 
so that you can turn them. 

Ques. 69. The pins marked “e” in the drawing of the Hoskin 
patent referred to are screwed through the casting which forms the 
cup or enlarged portion of the discharge pipe, and from there pass 
through the centre of the pulleys, do they not ? 

Ans. [ don’t know, according to your description, whether they 

do or not. 
264 Ques. 70. How was it in that respect in the Dictator ma- 
chines which you saw ? 

Ans. The one that I saw—I don’t know exactly. At that time 
he was changing bis manner of building that Dictator every time 
he made a machine, and he built it in various ways. Mr. Hoskin 
was in my shop two or three times a week during his operations 
there, and I don’t know exactly what he was doing. I know what 
he did do, though. 

Ques. 71. Was Mr. Hoskin ever in your shop in Nevada City 
more than twice in his life? 
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Ans. Yes, sir; he was there several times. 

Ques. 72. What was his business there ? 

Ans. I was assisting him in making bis fight against Craig on 
the rifles. My suit was to be decided by the decision in that suit. 
While I assisted him to do that work he stole my patent, my ma- 
chine; he got a machine made almost as quick as I did. After I 
showed him my machine put together in the shop it was not more 
than a fortnight before he went to Dutch Flat and made one almost 
like it. While I was assisting him he stole what I had. 

Ques. 73. What assistance did you render him ip that case? 
265 Ans. Collecting evidence for him. 

Ques. 74. Did you put up a single dollar to the defense of 
that case? 3 

Ans. No, sir; I did not: but I spent a hundred dollars and spent 
two weeks in Comptonville collecting testimony and taking evidence 
and hunting up old miners who had used a device for straightening 
the water before the rifle patent was patented and affidavits that 
would show that they were used. 

Ques. 75. How were the pins on which the pulleys turned in the 
Dictator which vou saw held in place? 

Ans. I didn’t say that I saw Dictators. I don’t know that I ex- 
amined but one Dictator. 

Ques. 76. How do you find them secured in the drawings of the 
Hoskin patent there shown you ? 

Ans. By a pivot. 

Ques. 77. Now, suppose those pins were screwed in a little tighter 
so as to come tight against the pipe marked “>” in the drawings of 
the Hoskin patent, would not that hold them in position when 
placed in a horizontal plane? 

Ans. It would depend on how the pivot was made—whether 
266 it was a thread cut in the ball or centered in there. 

Ques. 78. Suppose they were just simply screwed up tight 
so as to make so much friction there that the wheels could not 
turn ? 


Mr. Boone: I object to this testimony unless it is shown that a 
machine has been used in the way deseribed by counsel. 


Ans. If they are screwed up tight so that the wheels could not 
turn they would not turn. 


By Mr. WHEATON: 


Ques. 79. In that case if the wheels stood on a horizontal plane 
would not that be just as good a joint as the joint which you placed 
in your machine ? 

Ans. No, sir. 

Ques. SO. In such case would not the discharge pipe be confined 
to an up-and-down motion, providing the wheels were placed in a 
horizontal plane and the pins “e” screwed so tightly against the 
pipe “6” that they could not get out of place ? 
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Ans. If it was serewed tight enough there to hold it to an up-and- 
down movement it would hold it there—if it was screwed tight 
enough to hold it there. 

Ques. 81. Then, in that case, why would not that be just as good 

a joint as the Fisher joint ? 
267 Ans. It would not. It would not be a practical working 
machine. You couldn't sell it to a miner. 

Ques. 82. Don’t you believe that such a machine would bea prac- 
tical working machine now ? 

Ans. No, sir; this age is not going backwards; going ahead. 

Ques. 85. Suppose in that pipe coupling described in the Hoskin 
patent that the wheel, instead of being moveable, was cast solid as a 
part of the pipe “4,” and those pins put in in the same way and in 
the same place as in the pipe coupling, wouldn’t that be a practical 
joint, in your judgment? 


(Objected to by complainant- as incompetent, irrelevant, and im- 
material.) 

Ans. I have stated several times that that joint cannot be made a 
practical working joint for one motion not to have it so arranged 
that it will have a vertical motion. 

Ques. 84. Then, if any one could take that joint and make ita 
practical working upper joint in a machine, it would be outside of 
anything that you have ever discovered so far, would it? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. No, sir; | don’t think it would be outside of anything I have 
discovered. 

968 (Question 85. Why wouldn’t it be outside of anything you 

have discovered if in your judgment at this time it is im- 

possible to make that a practical working upper joint in a two-jointed 


. 


hydraulic machine? 

(The same objection by complainant-.) 

Answer. My experience as a mechanic teaches me that such an 
arrangement would not be a practical working machine and could 
not be made such. 

Question 86. Then how can you claim, if any one could make it 
such, that it would be inside of anything that you have discovered 
up to this time? 


(The same objection by complainant-.) 


Answer. I don’t know that it would be anything inside of what I 
have discovered. 

Question 87. Do you see the rifles near the butt end of the dis- 
charge pipe in Exhibit “ New Style Joint” now before you ? 


(Objected to by complainant- as not cross-examination.) 
(Complainant- further objects to any evidence based upon the new 
style joint machine or any attempt to make evidence in this case to 
be used in the contempt proceeding now before the court.) 
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Answer. I do. 
269 Question 88. Is not the cup-shaped enlargement shown in 
the patented pipe coupling mentioned ? 

Answer. No. 

Question 89. What is the difference? 

Answer. That pipe coupling don’t show any rifles. 

Question 90. The rifles are not in the cup-shaped enlargement, 
are they ? 

Answer. The drawings of the Hoskin pipe coupling patent show 
the cup-shaped enlargement. 

Question 91. Are the cup-shaped enlargements, so far as you can 
see, alike in Exhibit “ New Style Joint” and in the patented pipe 
coupling? If not, please explain the difference. 

Answer. The new joint has the pivot pins at a distance from the 
edge of the cup, and in the Hoskin pipe coupling they are directly 
at the edge of the cup. This cup-shaped enlargement in the pipe 
coupling is attached with rollers, while the casting lying before me 
(Exhibit “New Style Joint”) does not have them. There is no ar- 

rangement for rollers in it at all. 
270 Question 92. Are not the pins just about as far from the 
edge of the casting referred to, in proportion to its size, as 
they are from the edge of the cup-shaped enlargement shown in the 
drawings of the patented pipe coupling,so far as you can judge from 
youreye? I am not asking you anything now about the rollers nor 
the attachments. 

Answer. Yes; about the same distance as shown in the drawings. 

Question 93. As near as you can judge, are not those pivot pins 
which go through the sides of the cup-shaped enlargement of the 
discharge pipe placed so as to come exactly at the center of motion, 
which will make it operate in connection with the water-tight joint 
both in the patented pipe coupling and in Exhibit “New Style 
Joint.” 

Answer. They must be near the center to operate. From the look 
of the patented coupling and the casting lying om the floor (Exhibit 
“New Style Joint”) they don’t look to be in the same place. 

Question 94. Then, in respect to the cup-shaped enlargement and 
the pins around which that cup-shaped enlargement turns, as when 

the pipe is elevated or depressed and no other motion giver: 
271 to it, when they are used in the joints, are not Exhibit “ New 
Style Joint” and the patented pipe coupling alike? 

Answer. No; they are not alike, because one is confined to a ver- 
tical motion and the other is not. 

(Question 95. Is that all the difference that you can see between 
them? 

Answer. Well, the difference is, one is made to carry rollers and 
the other is not. 

Question 96. How do you know that the cup-shaped enlargement, 
as it now lies before you, on Exhibit “New Style Joint,” separate 
from the balance of the machine, cannot be used to carry rollers just 
exactly like the rollers shown in the patented pipe coupling ? 
Answer. It might be altered, differently constructed, to carry 
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rollers, but your rollers would be of no account with that (Exhibit 
“New Style Joint”), because it is confined to a vertical movement. 
Question 97. What is to hinder putting rollers in the inside of the 
cup-shaped enlargement of Exhibit “New Style Joint” and’ letting 
those rollers turn underneath the flange shown in the joint now 
lying before you instead of using the eyebolts in the machine? 


272 (Objected to by complainant- as irrelevant and immaterial 
unless it is shown that the machine has been so constructed 
and used. 

Answer. It is nota practical question ; it would not be a practical 
working machine; it might make a machine that would be of no 
use after you got it done. 

Question 98. Do you see the eyebolts in Exhibit “ New Style 
Joint,’ now before you, in the upper end of which the pins men- 
tioned work when the joint is together? 

Answer. Yes; and he stole them from Watson. 

Question 99. How far does the center of the pin which comes 
through there come from the lower edge of the flange above them? 

Answer. I don’t know; | never measured it. 

Question 100. Is it not about two inches ? 

Answer. It looks to be two inches as placed now ; it may be one 
inch or it may be three and a half. 

Question 101. Are not the upper ends of those eyebolts, as now 
formed, almost in the form of a pulley or roller ? 

Answer. The end of them ts partially round. 

Question 102. What is to hinder making the upper end of 

273 those eyebolts large enough, so that they could bear against 

the side of the flange above them and then cut those heads off, 
leaving them in pulleys? 

(Objected to by complainant- as incompetent unless it be shown 
that a machine has been so used, and also as irrelevant and imma- 
terial.) 

Answer. J don’t know what you want to get at. 

Question 103. What is to hinder cutting those two bolt heads right 
off, so as to leave them pulleys, and working the joint in that way ? 

Answer. What is to hold them there ? 

Question 104. Let them come against the under side of the flange 
above them. 

Answer. They must have some arrangement to hold them in posi- 
tion; if vou cut those off and leave them there they would fall to 
the ground. 

Question 105. Would they not be held in position if the joint was 
together and the pins went through them just the same as in the 
pipe coupling ? 

(Objected to by complainant- as incompetent, irrelevant, and imma- 
terial.) | 

Answer. Yes; if those were cut off and left there and a 
274 bolt went through the flange and went into them it would 
hold them in that position. 


pe 
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Question 106. On the contrary, would it not also be correct that if 
a bolt was welded to the lower side of the pulleys in the patented 
pipe coupling and then fixed in a lug, as shown in Exhibit “ New 
Style Joint,” that it would work the same as that new joint does? 

Answer. I don’t understand the question. There is no pulleys in 
the new joint, in wheels in the joint. 

Question 107. Suppose that an iron was welded to the under edge 
of the pulleys shown in the patented pipe coupling so as to make a 
bolt like the eyebolts in Exhibit “ New Style Joint,” and then lugs 
cast on the side of the pipe “6” shown in the Hoskin patent, the 
same as they are on the side of that new joint, why would not that 
be identically such a joint as is shown in Exhibit “ New Style 
Joint?” 


(Objected to by complainant- as incompetent, irrelevant, and im- 
material.) 


Answer. Do you mean taking the arrangement of the eyebolts 
and lugs on the Exhibit “ New Style Joint” and placing it on the 
pipe coupling shown on the Hoskin patent ? 

Question 108. Yes. 
275 Answer. It would be merely substituting this machine 
(Exhibit “ New Style Joint”) for that (referring to the Hoskin 
pipe coupling patent). It would be taking the arrangements on this 
machine (Exhibit “ New Style Joint”) and placing them on that pipe 
coupling; just changing one for the other. 

Question 109. When that is done does it not make quite as good 
an upper juint out of the patented pipe coupling as the upper joint 
in your machine? 


(Objected to by complainant- as incompetent, irrelevant, and im- 
material.) 


Answer. I don’t think it would, although it might be. That thing 
could only be demonstrated by the use of it. 

Question 110. You don’t know anything about how it would be? 

Answer. I don’t know how it would be. These machines all prove 
themselves by testing; theory don’t work in hydraulic mining. 

Question 11]. In your machine there is no packing at all in the 
upper joint, composed of leather or rubber or anything of that kind, 
is there? 

Answer. I didn’t use any packing, although packing can be 
276 used. The joint is tight without any packing. I believe I 
did pack the first one I made. - 

Question 112. Why did you not continue to pack after that? 

Answer. I didn’t require It. 

Question 113. This machine, Exhibit “ New Style Joint,” wouldn't 
work without packing, would it? 

Answer. I don’t know. 

Question 114. What is your opinion about it from the examina- 
tion that you have made of it? 

Answer. It could be used without packing. 
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Question 115. Would it be anything like a water-tight joint if it 
was used without packing? 

Answer. It would if the parts were turned on a true circle, spheri- 
“al ball surfaces. The Globe machine joint worked the same way 
without packing, two parts together, iron to iron. The Goose Neck 
worked iron to iron, and my machine worked iron to iron. 

Question 116. In the Goose Neck you refer to the lower joint and 
not to the upper one, do you not? 

Answer. It didn’t have any upper joint. The Goose Neck 
277 ~=—s Was a one-jointed machine. 

Question 117. Did you not yourself make a great many 
of those Goose Neck machines in which you made a lower metallic 
joint and an upper joint of canvas from which a vertical motion 
was obtained when the machine was in use ? 


(Objected to by complainant- as not cross-examination and as In- 
competent, irrelevant, and immaterial.) 


Answer. No, sir. 

Question 118. Did you not make a great many Goose Neck ma- 
chines and pay Allenwood a royalty for the right to make them? 

Answer. No, sir. 

(Question 119. Did you not make any of them ? 

Answer. Yes, sir. 

Question 120. Did you ever make any of them in which there was 
not a vertical motion to be obtained ? 

(Objected to by complainant- as irrelevant and immaterial.) 


Answer. I made the coupling for Mr. Allenwood. 
278 Question 121. What do you mean by coupling ? 

Answer. Used for a swivel joint—just a mere coupling— 
similar to that which is used in a fire-engine hose, except that instead 
of making them of brass I made them of iron. 

Question 122. Did you not make and sell those Allenwood or 
Goose Neck machines on your own account ? 

Answer. Yes; I made a half a dozen machines. 

Question 125. Any of those you made and sold on your own ac- 
count, did they afford a vertical motion or not? 

Answer. They didn’t have a second joint at all. 

Question 124. Did any of them afford a vertical motion or not? 

Answer. No, sir; they did not. 

Question 125. Could they not be used with an up-and-down mo- 
tion in the mines? | 

Answer. Yes; by placing a canvas hose on the end of them. 

Question 126. Did you not sell them in that way ? 

279 Answer. No, sir. 

Question 127. Then you did not sell the perfected machines 

at all, did you ? 

Answer. I sold the Goose Neck. 

Question 128. Did you sell the entire machine finished ready for 
work. 
Answer. No, sir. 


— 
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Question 129. When did you cease making the Fisher machine ? 

Answer. About 1872. 

Question 130. Why did you cease making it ? 

Answer. Well, I got bu-sted up in business; got enjoined from 
using the rifles—knocked endw: ays generally. I was enjoined from 
buying the rifles and using them. 

Question 131. What difference did that make about your making 
and selling your machine? 

— I got crippled so that I could not make them my- 

self. 
280 Question 132. You were nev er enjoined from making the 
two-jointed machine, were you? 

Answer. No, sir. 

Question 133. Then why did you not keep right on making it, 
notwithstanding you were restrained from using the rifles, if it was 
such a good thing? 

Answer. I was bursted up in business, and it took all my time 
and money to carry on a lawsuit. 

Question 134. Is it not a fact that vou could not sell or use your 
two-jointed machines unless the parties had a right to use the rifles 
in them ? 


(Objected to by complainant- as irrelevant and immaterial.) 


Answer. I had parties offer to buy my machines without any 
rifles, but at that time I got so involved in debt that I could not get 
the castings to make the machine with. 

Question 135. When did you commence making a two-jointed 

machine ? 

Answer. Some time in 1870. 
281 Question 136. What business had you followed up to that 
time ? 

Answer. Machinist business. 

Question 137. What business did you follow after that time? 

Answer. Making the “ Hydraulic Chief.” 

Question 138. Did you also keep on with the machinist business 
generally ? 

Answer. I didn’t have much else todo. I confined myself mostly 
to making the “ Hydraulic Chief.” 

Question 139. Then you bursted up in the business of making the 
Hydraulic Chief? 

Answer. No, sir; I bursted in business fighting litigation. 

Question 140. In what other business did you burst up besides 
the business of making the Hydraulic Chief and the machinist 
business ? 

Answer. IT didn’t burst up in any other business particularly. 
That is about all the business I had. 

Question 141. The suit that you fought which took so 
282 much time and money was the suit against the Macy & Mar- 
tin patent on the rifles, was it not ? 

Answer. Yes, sir; that took some considerable money. 
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Question 142. Was there any other suit that you fought prior to 
1872 except that one suit on the Macy & Martin patent? 

Answer. Yes; my suit against R. R. and Joe Craig. 

Question 143. What time in 1872 did you burst up in business ? 

Answer. In November. 

Question 144. Was it not the fact that the reason why you quit 
making the Hydraulic Chief was because you were enjoined from 
using the riflesin them, and the Hydraulic Chief was not a machine 
that could be used in competition with other machines unless it had 
the rifles in it? 

(Objected to by complainant- as irrelevant and immaterial.) 


Answer. The reason why I quit making them was because I was 
enjoined from using the rifles and because I could not get any more 
cash to get castings with. 
2835 Question 145. Could the Fisher machines be sold without 
the rifles, in competition with single-jointed machines that 
had rifles in them. 


(Objected to by complainant- as irrelevant and immaterial.) 


Answer. It never went in competition in that shape, and I don’t 
know whether it could or not. 

Question 146. Without rifles was it a practical hydraulic mining 
machine, as compared with the single-jointed hydraulic mining ma- 
chines with rifles in them, in your judgment ? 


(Same objection by complainant-.) 


Answer. That was a matter of opinion with miners. Some men 
think it was and others think not. For myself I don’t think it was 
a practical machine without some device to straighten the stream. 

Question 147. Please name one single miner who understood the 
business who considered that a practical machines without the rifles 
in it? 

(Objected to by complainant- as irrelevant and immaterial.) 


Answer. I can’t do that because it is so long ago that I have 
284 forgotten it. Ihad many a letter at the time I stopped urging 
me to build the machines, and I merely stated my reasons for 

not continuing to make them. 

Question 148. After 1872 did you not have means, and was it not 
a fact that you commenced and prosecuted to final judgment a 
suit against R. R. and Joe Craig for, infringing your patent ? 

Answer. No, sir; that suit might have been brought in the early 
part of 1872, but after I burst up in business I commenced no suit 
against them. 

Question 149. Was that suit what burst you up ? 

Answer. That suit and things connected with it—being fined and 
sent to Jail and all these little things taken together just ruined my 
future business. 

Question 150. Could vou sell the Hydraulic Chief without the rifles 
in it for one hundred and thirty-five dollars ? 
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(Objected to by complainant- as irrelevant and immaterial.) 


Answer. I don’t know whether I could or not. 
Question 151. Do you know what vou could have sold your two- 
jointed machines for at any time without the parties purchas- 
285 ing had the right to use the rifles in them? 

Answer. No; I don’t know as I do. I might add to that 
answer by referring to some of my old letters; I might find some 
of them, but I don’t know that I could. I know that I did have 
offers for the machine without the rifles, but I did not furnish any 
nor set any price. 

Question 152. In these machines that you sold at from two hun- 
dred and fifty dollars down to one hundred and thirty-five dollars-—— 

(Interrupting.) 1 didn’t seil any machines for one hundred and 
thirty-five dollars. 

Question 153. Did you not testify here the other day that you 
made and sold the number 1 Hydraulic Chief for one hundred and 
thirty-five dollars ? 

Answer. No, sir; I didn’t testify any such thing. I said I made 
that profit on the number 1 machine. 

Question 154. The machines that you sold at from one hundred 
and seventy-five to three hundred and fifty dollars each, did you sell 
those machines with rifles in them ? 

Answer. I sold those machines with devices in them for 
286 straightening the stream of water—some of them—all but 

about five or six, I guess. 

Question 155. Was that device that you sold in those machines a 
device which the court afterwards held to be an infringement of 
the Macy & Martin patent? 

Answer. Yes, sir. 

Question 156. The price of hydraulic mining machines has come 
down very much, has it not, since the patent on the rifles expired ? 

Answer. I don’t know with regard to that. Mr. Hoskin has re- 
duced the price very much since this suit has been decided against 
him. 

Question 157. Had he not reduced the price very much before this 
suit was commenced ? 

Answer. No, sir. 

Question 158. Isn’t that so? Had he not put the price down a 
hundred dollars on a machine before this suit was commenced 7 

Answer. No, sir. 

Question 159. The Macy and Martin patent expired after this suit 

was commenced, did it not? 
287 Answer. Yes, sir. 

Question 160. Did not the fact of the expiration of that 
patent, so far as vou are informed, open the field for the Hydraulic 
Chief and for other mining machines which had been already in- 
vented many years before? 

Answer. No, sir. 

Question 161. What was to hinder your manufacturing the Hy- 
draulic Chief after the expiration of the Macy & Martin patent, so 
far as patent rights were concerned ? 
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Answer. The same objection that there was before. I could not 
have manufactured it myself, but I could have got others to manu- 
facture it, | suppose. 

Question 162. Do you mean to say that there was the same objec- 
tion to vour making and selling the Hydraulic Chief after the rifle 
patent expired that there was before ? 

Answer. As far as I was concerned. I could not have made it 
myself; I didn’t have the business to manufacture the machine. 

Question 163. The injunction against you for the use of the rifles 

had run out then, had it not? 
28S Answer. Yes, sir. 
Question 164. Do you know of anything which prevented 
you then from going into the field with the Hydraulic Chief? 

A. Not being able to manufacture the machine to introduce it. 
On account of the long years that defendants have had the swav of 
the business, I was not able from my means to go to work and man- 
ufacture the machines. 

Question 165, Is it not a fact that you arranged with Mr. Hendy 
so that he has agreed to furnish to miners that machine? 

Answer. Not until after this suit was decided. 

(QJuestion 166. Did you not make your assignment to Mr. Hendy 
before you commenced this suit ? 

Answer. Yes, sir. 

Question 167. Was not the consideration of the assignment that 
he was to furnish means and manufacture the machine? 

Answer. Not till after the termination of the suit. 
289 Question 168. Is it nota fact that under that contract either 
he or you have gone on and made some two-jointed machines ? 

Answer. Yes, sir; it is a fact, but not till the suit has been liti- 
gated ? 

Question 169. [s it not also a fact that the first machine that you 
and he made, instead of making it like the Hydraulic Chief with 
the enlargement at the butt end of the discharge pipe inside of the 
upper end of the curved section, you changed and made it as Mr. 
Hoskin had been making the Little Giant, with the enlargement of 
the butt end of the discharge pipe outside of the upper end of the 
curved section ? 

(Objected to by complainant- as irrelevant and immaterial.) 


Answer. It was made like the Little Giant, I believe. 
(Question 170. Why did you make it like the Little Giant instead 
of making it like the Hydraulic Chief? 
Answer. For the very reason that somebody ordered from Mr. 
Hendy one made in that way. 
(Juestion 171. Who ordered it? 
29) Answer. I don’t know. 

Ques. 172. How does the weight of the Hydraulic Chief 
compare with the weight of the Little Giant of the same capacity, 
the same diameter to the outlet of the discharge pipe? 

Answer. The same capacity of Little Giant as the Hydraulic 
Chief. The outlet in the Chief, I think, was about half an inch the 
largest. 
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Question 173. What was the size of the inlet? 

Answer. Eleven inches, of the smallest hydraulic machine I made. 

Question 174. What was the size of the inlet to the largest one 
made by you” 

Answer. Fifteen inches. 

Question 175. What was the size of the outlet of the discharge 
pipe of the Hydraulic Chief where the inlet pipe was fifteen inches 
in diameter ? 

Answer. Ten inches. 

Question 176. Do you know how the weight of the Hy- 
291 draulic Chief compared with the weight of the Little Giant, 
where each had capacity for throwing the same size stream ? 


(Objected to by complainant- as irrelevant and immaterial.) 


Answer. You will observe that his number 1 and 2 machines, or 
even his number 3 machines, were about the capacity of my num- 
ber 1 machine. My number 1 machine was stouter than those ma- 
chines. At that time they were in advance of the Little Giant ma- 
chine in the market and I was testing. They were getting to use 
larger streams of water and under heavier pressure, than had been 
used until that time, and the machines were stouter. 

Question 177. The question is whether you know how the weight 
of the Hydraulic Chief and the Little Giant compared, where each 
had the capacity for throwing the same size streatm ? 

Answer. My machine, having eleven-inch inlet, had a great ad- 
vantage over a machine that didn’t have but a nine-inch inlet. I 
carried my water clear up to my discharge pipe, some two or three 
inches larger body of water in diameter than they did; conse- 
quently my machine was larger. My number 1 machine I reckon 

about the same as their number 2 or 5. 
292 Question 178. Then your Hydraulic Chief, the body of the 
machine was much larger than the Little Giant, where the 
discharge pipes were of the same size? 

Answer. No; I think the outlet of mine was a quarter of an inch 
the largest. 

Question 179. Then where your discharge pipe was a quarter of 
an inch larger than that of the Little Giant machine how mucb 
larger was the inlet pipe to your machine than the inlet pipe to that 
particular Little Giant machine? 

Answer. Four inches. 

Question 180. Do you know how the weights of those two ma- 
chines compare with each other? 

Answer. Mine was the heaviest. 

Question 181. Do you know how much heavier? 

Answer. No; I donot. Another thing, 1 made my machine with 
a lever attachment on, which added to its weight and made it superior 
to handle to the Giant machine. 

Question 182. Which machine had the sharpest curves for 
293 the water to pass through, the Hydraulic Chief or the Little 
Giant? 


(Objected to by complainant- as irrelevant and immaterial.) 
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Answer. Some of the Giants had the same as mine and others had 
less. 

Question 183. Do you know what two-jointed machines can be 
sold for in the market when placed in competition with single-jointed 
machines ? 

Answer. At the present time ? 

(Juestion 184. Yes, or at any other time. 

Answer. There are no single-jointed machines in the market that 
I know of—haven’t been for ten years. 

(QJuestion 185. Where single-jointed machines are in the market 
and two-jointed machines also in the market, do you know what the 
difference in price would be—that is, how much larger price the 
two-jointed machines would bring than the single-jointed machines ? 

Answer. No, sir; I don’t. 


By Mr. Boone: 
294 Question 186. Could you sell a single-jointed machine where 
the two-jointed machines are in the market ? 

Answer. No, sir; you could not. 

By Mr. WHEATON: 

Question 187. Do you know how that is ? 

Answer No, sir; I don’t. I know that at the time I was manu- 
facturing the only machine that was sought for was the two-jointed 
machine. 

Question 188. If the two-jointed machine was the only machine 
then sought for how was — that so many Dictator, Victor, Clipper, 
and Champion machines were sold ? 

Answer. I don’t know that there were. My knowledge of the 
fact was that every machine except the Champion was throwed out, 
discarded, and the two-jointed machine putin its place. The Cham- 
pion machine was manufactured in the foundry there by Watson «& 
Allan,and they were making an infringing article, and they put down 
the price very low and sold a few. They made it cheap in order to 
sell it. It was an inferior machine to the two-jointed machine. 

Question 189. When did you leave the mines to come down to 

San Francisco to live? 
295 Answer. November, 1872. 
Question 190. Have you been through the mines any since ? 

Answer. No, sir. 

Question 191. Have you sold any hydraulic mining machines, 
then, since then? 

Answer. No, sir. 

Question 192. Do you know from your own knowledge what the 
business has been since then ? 

Answer. Not from actual knowledge. 

Question 193. You don’t know how long single-jointed machines, 
such as the Victor and Dictator, were continued in use ? 

Answer. They were discarded generally before I left. Where a 
man bought them he had a light pressure and a light bank to work 
on and didn’t require a superior machine. Parties who had them 
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in that kind of a mine used them, I suppose, till they were worn 

out. It didn’t take long, | suppose ; they can’t stand much. 

296&297 Question 194. Did you ever see one that was worn out? 
Answer. Yes, sir; | have seen a dozen of them. 

Question 195. When were they made? 

Answer. In 1872. 

Question 196. Worn out in less than a year? 

Answer. Yes, sir; worn out so that they were discarded in four 
days. 

Question 197. Where did you see one that was so worn out that 
it was discarded in four days ? 

Answer. I have seen it in the Manzanita mine in Nevada City. 
I won’t say worn out, but discarded. 

Question 198. What kind of single-jointed machine was it? 

Answer. Globe machine—Craig patent. 

Question 199. Those Globe machines had the enlargement of the 
discharge pipe inside of the Globe, dtd they not ? 

Answer. Yes; the Globe machine did. 
298 Question 200. And that made them turn and work very 
hard, did it not? 

Answer. Yes, sir. 

Question 201. Were they not also an impracticable machine on 
that account when they came to a high pressure ? 

Answer. Yes; an impracticable machine on a first-class mining 
claim. You might work them on a one-horse claim, where you 
could work a one-jointed machine, where there was no pressure and 
there wasn’t a high bank to wash down. ‘They were not a practical 
mining machine with a pressure on; they could not be handled. 

Question 202. Was it not a big improvement on those single-jointed 
machines when they were so changed that the pressure of the water 
instead of forcing the parts together tended to force them apart? 

Answer. It was an advancement in hydraulic mining ; they done 
a little better. 3 

Question 203. What is the reason, so far as you know, if you have 

the exclusive right of making hydraulic mining machines 
299 from this time forward, that you cannot make the price as 
high as you like? 

Answer. Because after the price is once put down on a manufact- 
ured article it is an impossibility to raise it, especially if it is put 
down over one-half. 

Question 204. Why is it an impossibility if people will have a 
two-jointed machine and you have the right to make them and they 
can’t get them anywhere else ? 

Answer. My experience in these matters is that you can never 
get the price back ; that once reduced to a low figure it is impossible 
to get it back. 

Question 295. Is it not a common thing in the market generally 
for articles to advance in price? 

Answer. Not double price ; not double itself. 

Question 206. Do you know what Macy & Martin sold their pat- 
ented rifles at ? 

15—169 
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Answer. Yes, sir. 

Question 207. What was it? 

Answer. Five dollars. I take that back. I don’t know of my 

own knowledge. 
300 Question 208. Is that your belief that they sold them at 
five dollars? 

Answer. No; my belief is they never got anything for them. 

(QJuestion 209. Did they put any of them into use? 

Answer. Not that I know of. 

(QJuestion 210. Don’t you know that the Craigs, when they got 
that patent, raised the price of rifles to ten times and more, too, the 
amount that Macy & Martin had been selling them at? 

Answer. No, sir; I don’t know anything about it. I know that 
the Craigs sold them at a low figure—two dollars and a half, three 
dollars and a half; something like that. 

(Juestion 211. Don’t you know that the Craigs used that rifle 
patent to keep up the price of mining machines, and that they 
wouldn't sell rifles by themselves, except for their own machines ? 

Answer. I know that they did sell rifles to outsiders. 

Question 212. Did the Craigs have the rifles on the market to sell 

to outsiders ? 
301 Answer. I don’t know; I know that they did sell them. 

Question 213. To what parties did they sell them to whom 
they didn’t sell machines? 

Answer. Sold them to Ashburn & Baker. 

Question 214. What kind of a machine was that? 

Answer. One of my machines. 

(Juestion 215. When was that? 

Answer. It was after they bought the rifle patent. 

Question 216. What did Ashburn & Baker pay for the rifles? 

Answer. ‘Two dollars and a half. They a m. sold rifles to other 
parties at three dollars and a half. [ can give vou the names (re- 
ferring to memorandum). They sold them to the Sweetland Creek 
Company for three dollars and twenty-five cents. 

Question 217. When was that? 

Answer. December 2d, 1875. 

Question 218. Did the Craigs have any trouble in raising 
302 the price of rifles after that? 

Answer. [don’t know anything about that; I don’t know 
as they sold any more; I don’t know as they did raise the price of 
them. 

Question 219. You know that they made the rifles bring more 
than a hundred dollars in every machine that they sold, don’t you ? 

Answer. No; | don’t know it. 

Question 220. Ilow do you know anything about the future of 
your patent as to what its value is? 

Answer. I don’t know that I could answer that question as to 
what the future of my patent would be. The world might come to 
an end in the next twenty-four hours, and if it did my Hydraulic 
Chief wouldn't put the fire out. 

Question 221. You testified in your direct examination that if 
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there had been no interference with your rights vou could have 
supplied the market with hydraulic mining machines. What do 
you mean by that? 
Answer. I mean if there had been no interference I would 
303 have been able to have gone on and manufactured the ma- 
chinery. 

Question 222. Do you mean to say that getting a decree against 
you on the Macy & Martin patent was an interference with your 
rights ? 

Answer. That, in a certain way, had an interference with my 
rights. 

Question 223. How ? 

Answer. In crippling me up so that I was unable to conduct the 
business, losing my patterns and owing a big amount of money. 

Question 224. How long since you have been able to manufacture 
Hydraulic Chiefs, so far as means are concerned ? 

Answer. As far as means are concerned to manufacture myself, I 
don’t know as I am able to do it now. Iam able to get others to 
manufacture them for me. 

Question 225. In your direct examination you spoke about there 
being no single-jointed machines sold after your machine was per- 
fected... What do you mean by perfecting your machine? 

Answer. I meant by that my first machine or two that I 
304 made was not perfected. I hed to strengthen different parts 
to make alterations. 

Question 226. When was your machine perfected, if you can tell? 

Answer. Along some time a few months before I got through— 
shut up shop. 

Question 227. How many of the Hydraulic Chief machines did 
you ever sell altogethet ? 

Answer. I can’t tell exactly how many I did sell. 

Question 228. State as near as you can. 

Answer. I suppose about a hundred. 

Question 229. Did you sell those hundred machines at prices you 
have named ? 

Answer. I probably sold the last 75 or 50 of them at those prices. 

Question 230. What sizes were the machines that you sold most of? 

Answer. I think I sold about as many large ones as anything else ; 

the largest size. 
305 Question 231. Number 3? 
Answer. Yes, sir. 

Question 232. Then you must have made from fifteen to twenty 
thousand dollars on the sales of the machines that you did make 
and sell? 

Answer. I can’t tell you how much money I made. I couldn’t 
make money fast enough to keep the thing going. 

Question 233. Did you spend as much as five thousand dollars in 
litigation? 

Answer. Yes, sir. 

Question 234. Did you spend as much as ten thousand dollars? 


Answer. Yes, sir. 
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Complainant- moves to strike out all that portion of the testimony 
relating to the new style machine exemplified by Exhibit “ New 
Style Joint” on the ground that it is not cross-examination and 
that it is incompetent, irrelevant, and immaterial. 


306 Re-examination of Frank H. Fisuer by Mr. Boone: 


Question 1. You heard the testimony of Mr. Hoskin, did you, Mr. 
Fisher, in which he stated that your machine would leak—that water 
would spurt out from the joint when it was moved in either direc- 
tion. Is that true? 

Answer. No, sir. 

Question 2. Do you find any difficulty in moving the discharge 
pipe of your machine? 

Answer. You can move the Hydraulic Chief sideways just as easy 
and just as well as you can the Little Giant. 

(QJuestion —. Would there be any more leaking than in the Little 
Giant? 

Answer. No, sir; move it by taking hold of the discharge pipe, I 
mean. 

Question 4. Now, referring to this machine, Exhibit New Style 
Joint, do you find in that all the elements which you find in the 

Hoskin pipe couplings ? 
O07 Answer. No, sir; I don’t. 
Question 5. Just state the difference. 

Answer. There is no incline plane and wheels in this machine 
(Exhibit New Style Joint). 

Question 6. What has he substituted in place of the incline plane 
and wheels ? 

Answer. Bolts, guides or lugs, and pivots. 

Question 7. What result does he produce by that? | 

Answer. He confines it to one motion—a vertical motion—up and 
down. 

Question 8. Does it change the operation of the machine from the 
operation as exhibited in the Hoskin pipe coupling patent ? 

Answer. Very materially. 

Question 9. After the two-jointed machines came into use what 
became of the single-jointed maciine- ” 

Answer. They were abandoned ; no market for them. 
308 Mr. Witraton: We object to that last question and answer, 
as the witness shows that he left the mines in 1872, and he 
could not have known, from his own knowledge, what he now states, 


By Mr. Boone: 


Question 10. Before you left the mines, Mr. Fisher, what had_ be- 
come of the single-jointed machines ? 

Answer. They were abandoned. 

Question 11. What had taken their place ? 

Answer. The Hydraulic Chief and Little Giant. 

Question 12. In what year was it your machine was perfected ? 

Answer. Perfected in 1871. My first patent was December 20, 
1870. 
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Question 13. What do you mean by perfected, Mr. Fisher? 

Answer. That is, to get rid of all the difficulties that miners would 
suggest or discover, or I would discover myself. If I made a ma- 
chine and found it a little weak in one part, when I made another I 
would make it a little stronger there. 


309 Recross-examination of Frank H. FisHer by Mr. WHEaTon.- 


Question 1. Do you mean to say that your machine was not per- 
fected until 1871? 
Answer. Yes, sir; I mean to say that my machine was not per- 
fected until 1871. 
Question 2. Then you took your patent out before it was perfected, 
did you? 
Answer. I took my patent out in December, 1870. 
Question 3. You had applied for it a good while before, had vou 
not? 
Answer. I don’t recollect how long before I had applied for it. 
Question 4. Is that the reason that your original patent spoke 
about a ball-and-socket joint, because you applied for a patent while 
you had the machine in your head, and afterwards made your ma- 
chine without a ball-and-socket joint ? 
Answer. No,sir; what I mean by perfecting it is I strength- 
310 ened certain parts that I thought were light, and the curves 
that were too abrupt I made longer. I didn’t change the 
construction of the invention at all. 
Question 5. What was the effect of the curves as they were before 
you changed them ? 


(Objected to by complainant- as immaterial.) 


Answer. The supposition was that if a curve was a little short, 
abrupt, to lengthen that it would have a tendency to give the water 
a freer access to go through the machine than it would have to 
strike the sharp points. 

Question 6. You made your machine of greater capacity, did you 
not, than the single-jointed machines that were then on the market? 

Answer. My largest machines were larger. My first and second 
machines were longer than the general size of machines were. It 
Was just in the time of advancement in hydraulic mining and people 
wanted a superior machine, something that would handle easy and 
carry a greater amount of water and work easier under heavy press- 
ure. They were striving to gain a machine that would work under 
those difficulties. My machine accomplished all that. 

Question 7. Did you sell more or less than a half a dozen of your 

number one machines? 
311 Answer. [ sold twenty-five. 
Question 8. I understood you to say that those that you 
sold were mostly number 2 and number 3 machines ? 

Answer. I sold the most of my number 3 machines, to the best of 
my recollection, and about an equal number of the other two sizes, 
I think. I have not dates to go by. 
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Question 9. Do you know, as a matter of fact, how many of each 
ad 


you did make‘ 
Answer. No, sir; I do not. I know that two different companies 


had six or seven or eight apiece. I can’t tell how many I made. 
Continued until Saturday, 9th instant, at eleven o’clock a. m. 


012 Testimony of Joseph McGillivray. 


Saturpay, December 9th, 1882. 
Present: Mr. Boone, solicitor for complainant-; Mr. Wheaton, so- 
licitor for defendant-. 


Examination-in-chief of Joseru McGintivray on behalf of 
respondent- by Mr. WitEATON : 


Question 1. Please state your name, age, place of residence, and 
occupation, 
Answer. My name is Joseph McGillivray ; my age is 55 vears ; I 
live in Oakland, and I am a miner. 
Question 2. How long have you been a miner? 
Answer. Since 1850. 
Question 3. What experience have you had in the use of hydraulic 
mining machines ? 
A. I have had a very large, extensive practice in them, from the 
smallest to the largest. 
Question 4. For how many years have vou been in the habit of 
personally using hydraulic mining machines? 
315 Answer. I haven’t handled any myself; I have superin- 
tended and managed them since 1850, the greater portion of 
the time. 
Question 5. What has been your position in connection with 
mines ? 
Answer. Only to superintend ; a part of the time owner and part 
of time superintendent. 
Question 6. Please state the different hydraulic mining machines 
that vou have been familiar with. 
Answer. We have used the Fisher—had the Fisher machine 
used ; I don’t remember the name of it; Dictator, I think. 
Question 7. Fisher's machine was the Hydraulic Chief? 
Answer. Oh, ves; the Chief; that is it. Next after that we used, 
[ think it was called, the Victor; that we got from Craig ; made in 
Marysville by Williamson. 
(QJuestion 8S. Have vou used any other machine that you think of? 
Answer. We have used different Giants from 1870 on ; there have 
been improvements. 
Question % What was the Victor that you speak of, a 
S14. single-jointed machine or a double-jointed one ? 
Answer. Single-jointed machine. 
Question 10. Which of those different machines that you have 
named has been the best machine to use, in your experience ? 
Answer. The latest improvement, I suppose, is the best of all. 
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By Mr. Boone: 


Question 11. The Little Giant? 
Answer. The Little Giant is the best. 


By Mr. WHEATON: 


Question 12. Next to the Giant, which machine that you have used 
has worked the best? 

Answer. The Victor worked better than the Fisher with us. We 
threw the Fisher aside and worked the Victor. 

Question 13. When was it that you threw the Fisher machine 
aside ? 

Answer. in 1872. 

Question 14. In what claim were you using the Fisher machine 
when you threw it aside ? 

Answer. In a claim of my own on the Trinity river called the 

McGillivray property. 
old Question 15. In what county? 

Answer. Trinity county. 

Question 16. How long did you continue to use the Victor ma- 
chine after you substituted it for the Fisher machine? 

Answer. | used it until I sold out the property and left there, in 
1874. It was in use when I left. 

Question 17. What became of the Fisher machine when you threw 
it aside? 

Answer. I left it on the place; didn’t dispose of it. It was lying 
idle. We had in the meantime got Giants, that we were using, and 
also this Victor. We always worked the Victor. 

Question 18. How long did the Victor continue in actual use in 
that claim, to your knowledge, after you threw aside the Fisher ma- 
chine ? 

Answer. I was back the year afterwards; might have been a year 
and a half after I sold it, in 1875, and they were using it then. | 
have never been there since. 

Question 19. How did the Victor compare with the Little Giants 

which you worked in that claim along with it? 
316 Ans. It was better, I say, than the Fisher. 

Question 20. Did you use any Littie Giant machines in that 
claim after you threw aside the Fisher machine,and before you sold 
out? 

Answer. I used those machines in other claims. I had other 
claims on the other side of the river. 

Question 21. I want to confine it to this particular claim. 

Answer. None other but that. 

Question 22. Then the Victor machine was used exclusively in 
that claim for three years after you threw aside the Fisher machine ? 

Answer. Yes, sir; exclusively ; it was the only machine used in 
that claim. 

Question 23. Was the Fisher machine that you threw aside a 
single-jointed or a two-jointed machine ” 

Answer. That had two joints. 
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Question 24. What was the trouble with that which caused jou 


to throw it aside? 


317 Answer. It leaked very badly, and the men couldn’t keep 
it in order. It got out of order easily ; it would not do the 


work as well. 

Question 25. Do you know what part got out of order? 

Answer. It was in the coupling—in the joint. 

(Juestion 26. Which joint, the upper or lower joint? 

Answer. | think it was the upper joint—threw the water back on 
the men who were working. 


Cross-examination of Josep McGitiivray by Mr. Boone: 


Question 1. Ilow long have you lived in Oakland Mr. McGillivray ? 

Answer. My family has been in Oakland since 1874. I have been 
in the mines myself. 

Question 2. Do you spend your time in the mines ? 

Answer. Most of it; yes, sir. 
318 (Juestion 3. In the capacity, as you stated, of superintend- 
ent and owner? 

Answer. Yes, sir. 

Question 4. Have you ever handled those machines yourself ? 

Answer. Yes, sir: handled them all. 

Question 5. Merely as an experiment, or in the way of practical 
working ? 3 

Answer. Generally as an experiment, but very often I would take 
hold and take a man’s place for a shift. 

Question 6. Have you practically yourself handled each of those 
machines you spoke of? 

Answer. Yes, sir; I have practically handled them all. 

Question 7. When did you purchase the Fisher machine ? 

Answer. In 1872. 

(Question 8. From whom ? 

Answer. I don’t recollect ; it came from Nevada City. 
olf Question 9. When did you purchase the Victor ? 
Answer. In the same year. 

Question 10. From whom did you purchase that? 

Answer. I purchased it through Craig or the Craigs ; it came from 
Williamson ; was made by Williamson and Cory in Marysville, who 
had a foundry there. 

Question 11. Which did you purchase first—the Victér or the 
Fisher? 

Answer. I think IT had the Fisher first. 

Question 12. How long did you use the Fisher before you bought 
the Victor machine ? 

Answer. | don’t recollect that. 

Question 15. Was it a month or two months? Can’t you give us 
some idea? 

Answer. No; I couldn't tell that. I know we used it until we got 
tired of it. 

Question 14. How do you know that you bought the Fisher ma- 
chine before you bought the Victor? 


4 
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320 Answer. Because I recollect that we did not have any other 
to bend on when we had to take that Fisher machine to the 
blacksmith shop to fix it up. 

Question 15. You had none other then ? 

Answer. We had none other to put on then. 

Question 16. What pressure did you carry at that mine? 

Answer. Something short of a hundred feet. 

Question 17. Did you ever test the Victor under any heavier 
pressure than that? 

Answer. I never tried it in any mine but that one. 

Question 18. You say you had used Little Giant machines from 
1870 on? 

Answer. From 1872 0n or 1873 on. The later patents, we got 
them after that—probably not till 1873. 

Question 19. Didn’t you state a minute ago that you had used the 
different Giants from 1870 on? 

Answer. Not from 1870 on; from 1872 on. 

321 Question 20. In that same claim ? 

Answer. No. 

Question 21. Did you ever use a Little Giant machine in that 
claim ? 

Answer. Never did; other claims. 

Question 22. How many other claims do you own? 

Answer. I do not own any now. 

Question 23. How many have you owned since 1872—hydraulic 
mines, I mean ? 

Answer. In that place I owned over six hundred acres of hydraulic 
ground, and I had different mines on it and I worked in the differ- 
ent mines. 

Question 24. You worked in all the mines, did you ? 

Answer. Yes, sir. 

Question 25. Did you buy any Victor machines for your other 
mines ? 

Answer. I did not. 

o22 Question 26. Why? 

Answer. Because I got the other machines up there second 
hand and they come handy; got them in the county without send- 
ing for them; they were the only ones that were for sale there. 

Question 27. You did not like the Victor machine well enough to 
buy it and put it onto your other mines, did you? 

Auswer. We wasn’t in the way of getting it; there was none there. 

Question 28. What kind did you get? 

Answer. I got the Giants; second-hand Giants. 

Question 29. You say you prefer the Victor machine ? 

Answer. I prefer it to the Fisher. 

Question 3U. How was it as to the Giant machine ? 

Answer. We didn’t have a chance to compare them. 

Question 31. Did you like the Victor as well as the Giant ma- 

chines ? 
323 Answer. No; I did not. 

Question 32. The Giant was the better machine. 

16—169 
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Answer. I liked the Giant better; yes, sir. 

Question 35. Why ? 

Answer. I don’t recollect; I don’t know any reason, only we got 
in the use of them; didn’t see the others at all after I left that 
country. 

Question 34. Do you know why you didn’t see the others? 

Answer. I suppose they have gone out of use. 

Question 35. What made them go out of use? 

- Answer. I suppose they had been supplied by other machines 
which took their place. 

(Juestion 56. Now, do you know when they went out of use? 

Answer. I do not; I know that Victor machine was in use the last 
time I was there. 

Question 37. How many Victor machines did you ever see in Cali- 

fornia? 
o24 Answer. I don’t know. I have travelled through the mines, 
but I don’t know how many of those machines [ have seen. 

Question 38. Did you ever see any considerable number of them ? 

Answer. No; I don’t know as I saw a great number of them. I 
don’t think there was a great many of them made. 

Question 39. Did you ever see any in use except the one which 
you used ? 

Answer. Tam not certain as to that. I have seen all machines. 
I have seen the Watson machine in use and others. 

Question 40. From whom did you purchase your Little Giant 
machines ? 

Answer. I bought two up there, second hand, in Trinity county, 
and since that | have bought them of Williamson & Cory, in Marys- 
ville, or from Mr. Hoskin, through Mr. Hoskin, on the later claims. 

Question 41. When you were purchasing the Little Giant ma- 

chine from Mr. Hoskin and Williamson & Cory did you 
325 tell them that you preferred a single-jointed macliine ? 
Answer. No; I did not. 

Question 42. Did you ever ask for a single-jointed machine like 
the Victor? 

Answer. No; I never did. 

Question 45. Was the only fault you found with the Fisher ma- 
chine that it leaked ? 

Answer. It came apart. 

Question 44. What made it come apart ? 

Answer. You had to work it with a long lever, and in working it 
round it jammed it in the joint—worked it in the joint so that it 
became loose. 

Question 45. Then it leaked. 

Answer. Yes, sir; it took a long purchase to handle it. 

Question 46. The Fisher machine worked all right when you got 
it, didn’t it? 

Answer. Yes; at first, fora short time; but the joint soon began 

to leak—very soon. 
326 (Question 47. Judging from your extensive experience, to 
which you testified, Mr. McGillivray, which is the superior 
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machine—a single-jointed machine, in which all the motions of the 
discharge pipe are produced from one single joint, or a two-jointed 
machine, where the motions are obtained from separate joints? 


(Objected to by respondent- as irrelevant unless the question is 
confined to a machine of two joints, which joints are constructed as 
shown in the complainants’ patent.) 


Question 48. I will modify the question, Mr. McGillivray, so as to 
ask your opinion as to which is the superior machine—such a single- 
jointed machine as set forth in my former question, or a two-jointed 
machine like the Fisher and Little Giant machines ? 


(Objected to by respondent- on the ground that the Little Giant is 
not necessarily such a machine as the Fisher machine; that the 
joints of the two machines are not constructed in the same way.) 


Answer. The single-jointed machine, the Victor, that we used was 
better than the Fisher, but I would prefer the later improved Giants 
to either of them. 

Question 49. What feature in the Little Giant machine is it that 

makes it superior to the Victor? | 
327 Answer. I don’t really understand that it is superior to the 
use that we made of the Victor in that mine. 

Question 50. In that mine you could use an ordinary hose, could 
you not? 

Answer. You couldn’t have done it and discharged the amount 
of water. This Victor was a large machine, and discharged a good 
quantity of water. 

Question 51. But you could have used the ordinary hose there 
which was in use before any of these machines were in use, could 
you not? 

Answer. Hose were made to stand a heavier pressure than that, 
but not to discharge such an amount of water as that. 

Question 52. Where would be the difficulty in discharging the 
water? 

Answer. Because if you would make a hose of the same size or 
circumference it would break ; it would not stand the pressure. A 
small hose would stand it if made strong enough. 

Question 53. Then the only advantage of the Victor machine 

over the Hose was that it was made of iron and stronger, was it? 
328 Answer. Not at all; you could turn it any direction to 
chose to. 

Question 54. Could you not turn the hose in any direction you 
chose to ? 

Answer. No; you couldn’t turn the hose only in one direction, 
only by moving it a little, and a man was in danger of his life when 
he did so. 

Question 55. Then the Victor machine was an improvement over 
the Hose, as far as its use in that mine was concerned ? 

Answer. Yes, sir; it was as good as any machine would have 
been in that mine. 
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Question 56. Do you know how it would have been with a 
heavier pressure; whether the Victor would have answered as 
well ? 

Answer. I never tried it on heavier pressure. 

Question 57. How much under a hundred feet pressure did you 
have there ? 

Answer. I don’t recollect; only a little. 

Question 58. If you were going to purchase a hydraulic ma- 
329 chine to-day to work that mine would you purchase a Victor 
or a two-jointed machine? 

Answer. I would take the Victor if I could get it so large in the 
board, to take as large a pipe: but I would use a different pipe alto- 
gether to what I did at that time. 

Question 59. Did you ever report to Mr. Fisher the difficulty that 
you found with his machine ? 

Answer. I never saw Mr. Fisher, to my knowledge. 

Question 60. His attention was never called to the difficulty ? 

Answer. I know I never spoke to him about it; I don’t know but 
Iam mistaken, though. It seems to me that I—I don't recollect; I 
think I wrote him something about a defect of the machine to 
Nevada City ; I don’t recollect what it was. 

Question 61. Are you interested in any hydraulic mines at the 
present time, Mr. MeGillivray ? 

Answer. Not any; no. 

Question 62. You say you used to take the Fisher machine to the 
blacksmith shop to get it repaired ? 

Answer. Yes, sir. 
330) Question 63. What part of it did you have repaired at the 
blacksmith shop ? 

Answer. [ have rivetted this joint together; put a rivet in to hold 
it together, to keep it from getting apart. 

Question 64. It wore, did it? 

Answer. Yes; seemed to wear in the joint. 

Question 65. What became of that Fisher machine after that? 

Answer. It was left there when I came away lying on the bed 
rock. 

Question 66. Never used after that ? 
Answer. No; we used it off and on until we got this other one, 
and then quit it altogether. 


Testimony of Richard Hoskin. 


Re-examination of Richarp Hoskrs on behalf of respondent- 
by Mr. WHEATON: 


Question 1. Please look at the drawing before you and 
ool — state what it represents. 
Answer. The Clipper machine. 


(Respondent- puts in evidence the drawing above referred to, 
marked “ Respondents’ Exhibit Clipper.”) 
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(Objected to by complainant- as irrelevant and immaterial and 
not a proper manner of showing that the Clipper machine was a 
competitor of the Fisher machine.) 


Question 2. In this drawing, Exhibit Clipper, what does D repre- 
sent? 

Answer. The lower curved section. 

Question 3. What was the lower curved section ? 

Answer. It was connected with the supply pipe. 

Question 4. What does F represent? 

Answer. A discharge pipe. 

Question 5. What does E represent? 

Answer. The upper curved section fastened to the end of the 
discharge pipe. 

Question 6. What does A represent? 

332 Answer. The ring with the two ears attached. 
Question 7. What does b represent ? 

Answer. One of the ears of the ring. 

Question 8. What does ¢ on that ring represent? 

Answer. The wheels pivoted on the ring. 

Question 9. Are those wheels pivoted inside or outside of the 
ring? 

Answer. Inside. 

Question 10. What is represented by J in figure 2 of the drawing 
Exhibit Clipper ? 

Answer. That is the flange against which the wheels rotate. 

Question 11. Is Exhibit Clipper a correct representation of the 
Clipper machine about which testimony has already been given? 

Answer. Yes, sir. 
oo Cross-examination of Ricuarp Hoskin by Mr. Boone: 
Question 1. This “Exhibit Clipper” is a single-jointed machine, 

is 1t? 

Answer. Yes, sir. 

Question 2. Who manufactured those machines? 

Answer. I did. 

Question 3. When ? 

Answer. I think I made the first about 1874; I might have made 
them before. 

Question 4. How many did you make? 

Answer. I don’t know. I made several of them. 

Question 5. What became of those machines ? 

Answer. They were used for vears. I know of their being used 

for four or five years; more than that. 

oot Question 6. To whom were they sold? 

Answer. I sold one, as I testified before, to Duryea and saw 
it used there. I used one in a claim in which I was interested in 
Indiana Hill for some four years. There was another sold to a 
party at New York Flat, in Butte county, about nine years ago, and 
the parties have been to me since and wanted to purchase another, 
but I hadn’t got it on hand. I believe that machine is still in use. 
I think I sold another to the North Star claim in Gold Run district. 


Go 
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Question 7. You think ? 
Answer. I am satisfied of it. 
Question 8. Do you know that they had one ? 

Answer. Yes, to the best of my knowledge and belief. I think 
Mr. Hussey had one, but I am not positive about that. That is all 
I recollect just now. They were made and kept on hand,and they 
were sold when I was not at the foundry. I don’t know who they 
went to. I made them for awhile and kept them on hand. 

(Question 9. These small wheels marked ¢ on Exhibit Clipper 

rotated in an inverted plane, did they not ? 
Ooo Answer. They did, sir. 
(Juestion 10. They were fastened to the ring marked A ? 

Answer. Not fastened to the ring. 

(QJuestion 11. Pivoted to the ring ? 

Answer. They ran on pivots which projected into the ring. 

Question 12. And the ring was connected with the upper section 
by the arms B and bolts ? 

Answer. Yes, sir. 

(Juestion 13. That is the same arrangement, is it not, as the Wat- 
son machine ? 

Answer. In the Watson machine he had about—not quite—half 
a globe-—that is, much nearer a globe than that (Exhibit Clipper) 
machine. This had much more motion up and down than the 
Watson machine had. 

(Juestion 14. Tam speaking of the device for holding the joint 
together. 

Answer. The Watson machine had a lug east fast to the 
336 top elbow through which passed a bolt with an L turned in 
the end on which the wheels ran, and he had a nut on top 

of the bolt for tightening his wheels—tightening his joint. 

Question 15. Then the difference was that in the Watson machine 
the arms, instead of connecting with a ring at the bottom, had the 
rollers attached to the lower L part of the arm ; is that so? 

Answer. Ile had no arms; he had no ring; he merely had an 
L bolt. 

Question 16. The bolt served the same purpose as the arms B 
shown in the drawing Exhibit Clipper, did they not? 

Answer. No, sir; the bolt could be screwed down and tightened. 
The arms B are permanent. 

Question 17. The bolt served to connect the upper part of the 
joint with the lower part, did it not? 

Answer. It served to connect the two parts together, certainly. 

Question 18. Then it bore the same relation to the machine that 
the arms Bin Exhibit Clipper do, did it not? 

Answer. In as far as it connected the two parts of the joint to- 

gether. 
OT Question 19. Then instead of placing the wheels on the L 
part of the bolt the clipper has a ring which connects all the 
arms together, and the wheels are placed on that ring ; isn’t that so? 

Answer. Yes, sir; the Watson machine had only two wheels and 

in the Clipper machine I had more. 
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Question 20. In the Clipper machine you used another wheel or 
two? 

Answer. Yes, sir. Another thing: The Watson machine turned 
on the pivots in the bolts. This Clipper turned on the pivots in 
the ear of the ring. The center of vibration in the Watson ma- 
chine was very down below. The center of vibration here (refer- 
ring to Exhibit Clipper) is the center of my pivot. I have more 
than a semi-ball. W atson had a semi-ball and I had more. 

Question 21. Was the Clipper machine made under any patent ? 


(Objected to by respondent- unless a particular patent is specified.) 


Answer. It was made under the rifie patent. It was worthless, as 
all machines were, without rifles in the discharge pipe. 
338 Question 22. I asked you about the machine. 
Answer. That was a part of the machine. The discharge 
pipe is part of the machine. 

(Question 23. How about the balance of the machine; was that 
made under any patent? 

Auswer. Inasmuch as there was a flange and packing here and 
iny patent for the pipe coupling calls for a flange and packing, 
and if this ball is to be covered with a flange, 1 have the cup, flange, 
and packing. 

Question 24. Then it would be made under your patent? 

Answer. Then it would be made under my patent. 

Question 25. How about the Rice patent; would it not be an in- 
fringement on the Rice patent? 


(Objected to by respondent- on the ground that it is already shown 
in the case that the respondent- owned the Rice patent.) 


Answer. I think not. If I recollect, Rice claimed the pivoting of 
his joint on the wheels: at least so he constructed his machine. 
His wheels were the centre of vibration; the wheels of the 

309 ~=©Clipper were not. 

Question 26. Then if some other party had manufactured 
the Clipper machine you would not have claimed it to be an infringe- 
ment on the Rice patent, would you? 

Answer. I would have consulted my attorney in reference to 
the matter, and if he should have given me his opinion that it 
was 

Question 27 (interrupting). You have never consulted your at- 
torney in regard to that? 

Answer. No; I have not, because no one has been manufacturing 
them. 

QJuestion 28. Do you know what pressure was carried at the mines 
where these machines that you speak of were used—the Duryea, 
Indiana Hill, and New York Flat claims? 

Answer. About three hundred feet in the Chalk Bluff claims, the 
Duryea claim, and two hundred and fifty feet or over in the Indiana 
Hill claim ; about the others I cannot testify ; I don’t know. 
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By Mr. WHEATON: 


, Question 29. How many wheels is it practicable to place in 
340 the ring A in the Clipper machine? 


(Objected to by complainant- as incompetent and irrelevant.) 
Answer. There is plenty of room for a dozen more. 


sy Mr. Boone: 


Question 30. It is owing to the size of the ring, is it not ? 

Answer. Yes; it is owing to the size of the ring. 

Question 31. If you made the ring large enough you could put a 
hundred in there, could you not? 

Answer. It is, of course, owing to the size of the ring and the size 
of the wheels. 

Question 52. How many did you actually use? 

Answer. About three. 


By Mr. WHEATON: 


«yey 


Question 33. With the joint made in the way shown in “ Exhibit 
Clipper,” would not that machine stand just as high a pressure as 
would the lower joint in the Fisher machine? 


(Objected to by complainant- as irrelevant, immaterial, and in- 
competent, the witness not having proven himself competent to tes- 
tify.) 

ol Answer. Certainly ; it would carry as much pressure as the 
Fisher or any other machine. 


By Mr. Boone: 


Question 34. Would it work as well under high pressure as the 
Fisher machine or any other machine ? 

Answer. Yes, sir. 

Question 55. Would it work as well as the Little Giant ? 

Answer. Much easier. 

Question 36. It would be fully as good a machine under all press- 
ures as the Little Giant machine, would it? 

Answer. Fully as good a machine. It is an easier-working ma- 
chine ; the easiest-working machine I ever saw. 


342 Testimony of Geo. M. Taylor. 


Examination-in-chief of GEoRGE M. TAYLor on behalf of re- 
spondent- by Mr. WHEATON : 


Question 1. Please state your name, age, place of residence, and 
occupation. 

Answer. My name is George M. Taylor: my age fifty-eight years; 
Forest Hill is the place | have been living in for the last five or six 
years; I am a miner. 

Question 2. How long have you been a practical miner? 
Answer. Ever since 1852. 
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Question 3. How much experience have you had in the use of 
hydraulic mining machines? 

Answer. My experience has been in using hydraulic mining ma- 
chines for about twelve years; about twelve years I have been 
handling them machines, off and on. 

Question 4. Did you ever work in the Indiana Hill claim ? 

Answer. Yes, sir. 

Question 5. When and for how long? 
343 Answer. I commenced working in the Indiana Hill claim 
about 1870; worked there for about’five years. 

Question 6. What kind of hydraulic mining machine did you use 
in that claim, if any? 

Answer. Used the Clipper. 

Question 7. Does this drawing, Exhibit Clipper, represent the 
machine which you used there? 

Answer. Yes, sir. 

Question 8. For what length of time did you use the Clipper ma- 
chine in that claim ? 

Answer. I used it for the whole season between four and five 
years—about five years. 

Question 9. What do you mean by “ for the whole season ?” 

Answer. Well, worked about eight months at a time, and then 
the balance of the year there would be no water and we would lay 
off—not use the machine. 

Question 10. How did that Clipper machine operate ? 

Answer. It worked well. 
344 Question 11. How was it about turning, as compared with 
other machines ? 

Answer. It was easier to turn and handle than the other machines. 

Question 12. How was it as to throwing a good stream of water? 

Answer. It throwed a good stream. 

question 13. How did it compare with other machines in that 
respect ? 

Answer. When we worked in the claim we preferred that machine 
all the time, because it throwed a better stream and we thought it 
worked easier—we could handle it easier. 

Question 14. What other machines were you using in that claim ? 

Answer. We were using a Giant and had another Giant laying 
on the bank for a whole season; didn’t set it up at all on account 
that it had been so hard to work ; didn’t work as easy as the Clip- 

er. 
: Question 15. Which worked the easier of the two, the — that 
you used in that claim or the Little Giant that you used in that 
claim ? 
345 Answer. The Clipper worked the easiest. 
Question 16. How far is Forest Hill from the Van Em- 
mons claim, at Michigan Bluffs ? 

Answer. It is about twelve mile they call it. I have traveled it 
very often. 

Question 17. Have you within the last few years seen the hydraulic 
machine used in that Van Emmons claim ? 

17—169 
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ale 
Answer. No, sir; I have not. 
(Juestion 18. How many, if any, of the Iloskin machines, known 
as the Dictators, have you seen used ? 
Answer. I could not s: ay the exact number. 
Question 19. Can you give an approximate idea? 
Answer. No; | couldn't. 
(QJuestion 20. Have you seen any of them ? 
Answer. Yes: but I have never handled any of them or used 
them In ee “= 
316 (Juestion 2 “Please give the names of such claims as you 
can easily think of in which you have seen the Hoskin Dic- 
-ator machine used. 
Answer. I couldn't say the names of the claims that I have seen 
them used at. There is claims that I] have seen them used at, and 
I have forgotten the names of them. 
(QJuestion 22. For how many years have you known of any one of 
those Dictator machines being in use? 
Answer. That I couldn't say. There was some that was used in | 
places where [ worked, but how long in use I can't say. | 
(QJuestion 23. Ilow long were the Dictators in use that you saw in | 
use ? 
Answer. I didn't handle them myself and couldn't sa 
Cross-examination of Georake M. Tayitor by Mr. Boone: - 
Question 1. Did you ever see a Dictator machine? 
Answer. Yes, sir. 
(Juestion 2. Sure of that? 
347 Answer. I have seen what they called the Dictator. 
(Juestion 5. Where did you see it? 
Answer. There was some of them around Gold Iill, in the mines. 
(QJuestion 4. What mine did you see it in ? 
Answer. I couldn’t recollect the name of the mine. There is any 
amount of mines there that I don’t know the name of. 
Question 5. If you don’t know the name of the mine where you 
saw it how do you know that you ever saw the Dictator? 
Answer. I passed it and see it working and know that that was 
the name of the machine, just the same as you would go into a - 


mine and see the Giant. 
Question 6. Did you ever examine the machine closely? 
Auswer. No. 
Question 7. Can you say where you have seen it at work ? 
Answer. I have seen it at work in the mines around 
Question 8 (interrupting). What mine? 
O48 Answer. I don’t know the name of the mine. 
Question 9. Did you ever see it working in more than one? 
Answer. I think they worked it in the Gold Run mine and in the 
Druid mine. 
Question 10. What makes you think they worked it there? 
Answer. Because I passed there every day and see where they were - 
working; but that was in another company where I was not work- 


—e 


RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 131 


ing, and [ would never go to examine the machines or anything 
like that unless I was working on the claim and handling it. 

Question 11. Describe the Dictator machine, Mr. Taylor. 

Answer. It is a machine that works on little small rollers. I have 
seen them took apart—just laid apart in the claim, but I never ex- 
amined it enough to describe the make of it. 

Question 12. How many joints did it have in it? 

Answer. Two, I think. 

Question 13. Was it a large or a small machine? 
349 Answer. Not very large nor not very smal] ; about medium ; 
not as large as any of the machines that they make now—the 
Big Giant machines. 

Question 14. Do you know who made those Dictator machines ? 

Answer. No; I don’t. 

Question 15. Mr. Wheaton asked you how many of the Hoskin 
machines, known as the Dictators, you had seen. How do you know 
who made those machines ? 

Answer. It was always understood that they came through Mr. 
Hoskin’s foundry, or before they bought the foundry that they came 
through Mr. Hoskin some way. 

Question 16. All you knew about it was what you understood from 
other people, was it ? 

Answer. Yes, sir. I never bought one of them myself. 

Question 17. You say you used the Clipper machine on the In- 
diana Hill claim ? 

Answer. Yes, sir. 

Question 18. When was that machine bought? 
300 Answer. Must have been bought in 1871, some time, I 
should judge; I couldn’t say for certain. I didn’t buy it; I 
was only just in the claim handling it. 

Question 19. Do you know what hydraulic machines were in 
the market at the time the Clipper machine was bought—the one 
used at Indiana Hill? 

Answer. The name of them was Clipper and Dictator. 

Question 20. You know that those machines were in the market 
then ? 

Answer. I think them was. 

Question 21. You think. Do you know anything about it? 

Answer. Well, no; because a thing like that I never put the date 
right down for anything unless we would be in some business where 
I would have to buy it. I couldn’t state when they did first come 
in the market. 

Question 22. Do you know when the Little Giant machine first 
came in the market? 

Answer. I couldn’t state what year. 

Question 23. You alsosay you used a Little Giant machine 
301 on this Indiana Hill claim ? 
Answer. Yes, sir. 

Question 24. When was that bought? 

Answer. Must have been in 1875 some time, I should judge. 
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Question 25. Then you had been using the Clipper machine three 
or four years before the Giant machine was bought ? 

Answer. No; oh, no. 

Question 26. How long had you been using it when the Giant 

machine was brought to the mine? 

Answer. That I couldn't state—the exact time. 

Question 27. You say you bought the Clipper machine in 1871 
and the Little Giant in 1875? 

Answer. No; I didn’t say I bought it. It was in the claim. I 
don’t know who bought it. It was sent there by the company, and 
I worked it. 

Question 28. When did the Little Giant machine come to the 
mine? 

Answer. I couldn’t state the date it came. 
O02 Question 20, It was some time, was it not, after you had 
been working the Clipper machine ? 

Answer. No; first was a Giant and a Clipper, and then the Giant 
worked so hard we would turn on and work the Clipper. And then 
we had a new Giant come, but we wouldn't set it up at all, but it 
lay on the bank all winter on account of its working so hard. 

Question 30. Still you have not told me, Mr. Taylor, how long 
before the Giant machine came to the mine you had been working 
the Clipper machine. 

Answer. I couldn’t say. 

Question 31. What do you mean by saying that the Clipper ma- 
chine threw the best stream ? 

Answer. The stream was more kept together, more compact 
together, and wouldn't scatter. 

Question 32. More compact, and scattered less than the stream 
that came from the Giant? 

Answer. Yes, sir. 

Question 23. Worked easier than the Giant, did it? 
300 Answer. Yes; all the hands that worked on the claim, 
when they came to tend pipe they would always want to tend 
the Clipper. 

Question 54. Did it serve in every regard, as an hydraulic mining 
machine, as well as the Little Giant machine ? 

Answer. We called it better there then. 

Question 35. In all respects ? 

Answer. Yes; because we used it most all the time, and throwed 
the Giant to one side. It laid on the bank all winter, pretty near. 

Question 36. Do you know whether or not the owners of the 
mine, when they applied for a new machine, asked for a Clipper 

machine instead of the Little Giant? 

Answer. No, I don't. The Giant was sent there by the owners of 
the claim, and the men that worked there—and I was one of them— 
wouldn't put it up on account that we had used the other Giant 
and the Clipper worked so much easier. 

Question 37. Did you ever inform the owners of the mine that 

you preferred the Clipper machine ? 
oot Answer. Yes, sir. 
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Question 38. Dv you know why they did not purchase the Clipper 
instead of the Little Giant machine then? 

Answer. I don’t. 

Question 39. Have you been subpcenaed to come down here, Mr. 
Taylor? 

Answer. No. 

Question 40. Who brought you down ? 

Answer. I came down with Mr. Joseph Hoskin. 

Question 41. Mr. Hoskin went after you, did he? 

Answer. Yes; he spoke to me for to come. 

Question 42. Joseph Hoskin went to your place, did he, and was 
enquiring to find out about this Clipper machine? 

Answer. No, sir; I was not up where the machine was; I was 

stopping at Marysville when I came down here with him. 
355 Question 43. How came you to come down here on this 
business ? 

Answer. I came down just for to state what I knowed about the 
working of the machine. 

Question 44. I understand; but how came you to come in the 
first place; did Mr. Hoskin come and ask you about the Clipper 
machine, or did you go to Mr. Hoskin and tell him what you knew 
about it? 

Answer. He asked me if I recollected it—recollected moving and 
working it and putting it up—and I told him I had recollected all 
about it. 

Question 45. Then he told you he wanted you to come down and 
testify in this case? 

Answer. Yes, sir. 

Question 46. Who worked with you on that mine? 

Answer. Well, there is names without number; Mr. Nichols was 
foreman of the mine. 

Question 47. Where is Mr. Nichols now ? 

Answer. I think he is in town some place. 
306 Question 48. In San Francisco. 
Answer. Yes, sir. 

Question 49. Did Mr. Hoskin bring him down to 

Answer. I don’t know. 

Question 50. Did he come down with you? 

Answer. No. 

Question 51. How long has he been here, do you know ? 

Answer. I think — here to-dav some time. 

Question 52. Who else worked on that mine while that Clipper 
machine was in use there? 

Answer. There was a man by the name of Pease; I don’t know 
his first name. 

Question 53. Where is he now? 

Answer. He is away up north here some place. I don’t know 
the name of the place. 

Question 54. Who else? 
397 Answer. Deardoff. 
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Question 55. Where is he? 
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Answer. I don’t know where he is now. 
Question 56. Who else? 
Answer. Blaisdell. 
Question 57. Where is he? 
Answer. I don’t know where he is. 
Question 58. Any one else? 
Answer. Dolan. 
(Question 59. Do you know where he is? 
Answer. I think he is in Sacramento some place. I see him a 
couple of months ago; he said he was in Sacramento. 
(Question 60. Any one else ? 
Answer. Yes; there was two Nicholas brothers; they worked 
with it. 
308 Question 61. Tell us where they are, if you know ? 
Answer. I think they are in England ; went back there. 
They worked in the mine. 
Question 62. Do you know the present residence of any one who 
worked with you at that time on that mine? 
Answer. I think there is some of them around Gold Run. 
Question 63. Give us their names, please. 
Answer. A man by the name of Willard, he worked there, but he 
worked but a very short time. 
Question 64. Is that all that you recollect ? 
Answer. If I could see the time book I could pick out lots more 
men, but I have forgotten their names. 
Question 65. Who were the owners of that mine? 
Answer. Hoskin and brother. 
Question 66. Do they own the mine now ? 
Answer. I think they do. 
359 Question 67. Then you have been in the employ of Mr. 
Hoskin, have you, for the last several years ? 
Answer. Not for the last several years; for the last five or six, 
pretty near, I have been in Forest Hill. 
Question 68. But at the time you were working with the Clipper 
machine you were in the employ of defendant Hoskin ? 
Answer. Yes, sir. 


Testimony of Jason Brink. 


Examination-in-chief of JAson Brrnk on behalf of respondent- 
by Mr. WHEATON: 
Question 1. Please state your name, age, place of residence, and 
occupation. 
Answer. My name is Jason Brink; my age, forty-three years ; I 
live in Gold Run, Placer county, and my business is mining. 
Question 2. What exper ience have you had 1 in the use of hydraulic 
mining machines ? 
360 Answer. I have used the Diet ator, if that is what you want 
to know. 
Que stion 3. Have you used any other machines besides the Dic- 
tator ? 
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Answer. Yes; I used the Giant awhile. 
Question 4. Where did you use the Dictator machine ? 
Answer. I used it in a mine situated down at Indiana Hill, ad- 
joining the Hoskin claim, called the Hawkins mine. 
Question 5. It got the name of the Hawkins mine before the 
Hoskins owned it? 
Answer. Yes, sir. 
Question 6. How many Dictator machines did you use there? 
Answer. I used two. 
Question 7. For how long ? 
Answer. Well, several years; I don’t recollect exactly how long. 
Question 8. How did those machines work ? 
361 Answer. They worked first rate, to my notion. 
Question 9. Have you ever used the Fisher machine? 
Answer. I have not. 
Question 10. Have you ever used the Little Giant machine? 
Answer. Yes, sir. 
Question 11. How did the working of the Dictator machine com- 
pare with the working of the Little Giant ? 
Answer. I liked the Dictator a little the best, because it was a 
little the easiest to move—the pipe. | 
Question 12. Do you siamese the pressure you had on the claim 
in which you used the Dictator? 
Answer. I think I had about two hundred feet. 
Question 13. Were you an owner in the claim where you used the 
Dictators? 
Answer. Yes, sir. 
Question 14. Up to what time did you continue to use the Dic- 
tators in that claim ? 
362 Answer. Up to about two years ago. 
Question 15. For how many years, as near as you can fix 
the time, were those Dictator machines worked in that mine? 
Answer. The first one I got was in 1871, some time. 
Question 16. How constantly was that machine kept in use from 
1871 up to two years ago? 
Answer. It was kept in use all the time up to the last run. 
Question 17. About what time did you purchase the other Dictator 
machine that you used in that mine, as near as you can recollect? 
Answer. I purchased two at the same time. 
Question 18. Did you have more than two machines there? 
Answer. I had onlv two. 
Question 19. Then you purchased them both in 1871? 
Answer. Yes, sir. 
Question 20. Was one kept at work as much as the other in 
363 that claim? 
Answer. No, sir; I had the two, but there was a big piece 
of clay rolled down and rolled onto one and it broke. 
Question 2). Why did you cease using the Dictator two years ago 
in that claim ? 
Answer. Because it was too small. I wanted to run more water. 
Question 22. What machine did you get in place of it? 


156 RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


Answer. I borrowed a Giant. 

Question 23. When did you last see a Dictator machine at work ? 

Answer. I saw one at work last Monday. This is Saturday. 

Question 24. Whereabouts ? 

Answer. In a mine located near Gold Run called the Druid claim. 

Question 25. Do you know how long that Dictator machine had 
been at work ? | 

Answer. I don’t; they used it awhile last year I know. 
364 (Juestion 26. Were those Dictators all single-jointed ma- 
chines ? 

(Objected to by complainant- as leading.) 

Answer. Yes, sir. 

(QJuestion 27. Which would vou prefer to purchase and use, a Dic- 
tator machine or a Little Giant machine, provided they were both 
of the same capacity ? 

Answer. Well, if they was both of the same capacity, I believe I 
would just about as soon have a Dictator as to. have a Giant. 

Question 28. Did you ever know the machine known as the Clip- 
per machine? 

Answer. I have seen it. 

QJuestion 29. Where and when, as near as you can tell ? 

Answer. I think the first time I saw it was in 1866 or 1867, down 
in the Hoskins claim, in Indiana Hill. 

Question 30. How was it working then? 

Answer. I didn’t pay much attention to it. 

Question 31. Do you know whether or not it was then at work ? 
365 Answer. Yes; there was water running through it. 

Question 82. How did the Dictator which you saw last 
Monday in the Druid claim work ? 

Answer. First rate, as far as I knew; I didn’t hear anybody find- 
ing fault with it. 


Cross-examination of JAson Brink by Mr. Boone: 


Question 1. There are some people who still use the old hose, are 
there not, Mr. Brink ? 

Answer. I believe there is one place where they used hose; that 
is down to the place called Buekhorn Hill, down below Gold Run 
about three miles; there is a little bank they have there, where they 
have a little water that they catch up in ditches along the canons ; 
that is the only hose that I have seen used around there in a long 
time; I didn’t see those used ; I seen them laying there. 

Question 2. What business connection or other connection have 

you with the defendants Hoskin ? 
366 Answer. None—that is, to speak of. 
(Juestion 3. Have you at any time had business or other 
connection with them ? 

Auswer. Nothing more than Joseph Hoskin and myself had a 
cafion there together. 

Question 4. You were partners ? 

Answer. Not now; we ain’t. 
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Question 5. You were at one time ? 

Answer. We had a little cafion there that we used together. 

Question 6. Did you work that mine? 

Answer. No, sir; only ran the tailings through it. 

Question 7. In whose mine was it that you worked the Dictator 
machine? 

Answer. I am one of the owners, and then there is four more 
partners. 

Question 8. Who are they ? 
367 Answer. John Beach, John Anderson, and Jacob Beal— 
no, there is three other partners. I own fifths in it. 

Question 9. Have you bought any hydraulic mining machines 
since 1871 ? 

Answer. There is only one that I recollect of. I got that with a 
_ that I bought. I bought a claim and the machine was in the 
claim. 

Question 10. What kind of a machine was that? 

Answer. That was a Dictator. 

Question 11. Then you have used in your mine Dictator machines 
altogether, have you ? 

Answer. Until the last run; then I used the Giant. 

Question 12. When was the last run ? 

Answer. Two years ago. 

Question 15. ' 
. Yes; I used the Giant then. 

Question 14. Why did you throw the Dictators to one side ? 

Answer. Because their capacity was not large enough to 
308 carry the water that I wanted to use, and I wanted to run 
one stream. 

Question 15. Then, if I understand you, you have bought no 
hydraulic mining machines, except the one you speak of, which 
was left in a claim that you bought since 187) ? 

Answer. No, not that I know of; I don’t recollect any. 

Question 16. You are not a practical miner, are you? 

Answer. Yes, sir. 

Question 17. You don’t go in and do the work yourself? 

Answer. Yes; I do just as much as any of them. I have worked 
at it twenty years. 

Question 18. Then you have handled these machines yourself, 
practically ? 

Answer. Yes, sir. 

Question 19. You have handled the dictator? 

Answer. Yes, sir. 

Question 20. And you have also handled the Little Giant? 
369 Answer. Yes, sir. 
Question 21. What is the pressure on that mine? 

Answer. About two hundred feet. 

Question 22. What is the size of the dictator that you used 
there? 

Answer. I believe they are calculated to be about seven inches, 
inside diameter. 
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Question 23. What is the diameter of the nozzle—the discharge 
pipe? 
Answer. I used different nozzles; sometimes used three and a 
half, sometimes four inches. 

Question 24. Four inches is the limit, is it—the largest you 
used ? , 
Answer. No; I believe I have used larger; I don’t recollect that 
I have; I have used four. 

(QJuestion 25. You say you think you have used larger? 

Answer. I don’t know that I have. I don’t recollect that I have 

used larger than four. I have used four. 
SYED Question 26. What is the size of the Little Giant machine 
that you used ? 

Answer. I don’t know what the size of that is. 

Question 27. Is it larger or smaller than the Dictator ? 

Answer. It is larger. 

Question 28. Did you ever use a large- Dictator than one with a 
four-inch discharge ” 

Answer. [ don’t know that I have—that is, a Dictator. 

Question 29. Do you know how the Dictator would work with a 
larger nozzle ? 

Answer. You can’t get much larger on unless the butt was made 


larger. 
Question 350. I mean a larger machine. 
Answer. Don t know how it would be. 
Question 31. Then all your testimony, which you have given in 


regard to thes comparitive merits of the Dictator and Little Giant 

machines, has been with reference to a Dictator machine with a 
seven-inch inlet, has it? 

o7 | Answer. Yes, sir. 

Question 32. Don’t you know, asa matter of fact, Mr. Brink, 
that all hydraulic mining machines of that size have been discarded 
for larger sizes by hydraulic mines generally. 

Answer. I don’t know as they have. They hain’t all been dis- 
carded that I know of. 

Question 33. You discarded the small Dictator for the large Giant, 
did you not? 

Answer. Yes, sir; I wanted to run more water. 

Question 34. Is it destrable to run more water in a hydraulic 
mine, if you can? 

Answer. Yes, sir. 

Question 35. Then don’t you know that hydraulic miners have 
discarded small-sized machines for larger-sized machines that will 
carry more water? 

Answer. They hain’t all discarded them. 

Question 56. An owner of a mine in purchasing a hydraulic ma- 
chine will always purchase the largest size that he can carry on his 

mine, won't he? 
oi2 Answer. Yes, sir; as a general thing. 
Question 37. Then, in view of the larger stream of water 
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carried by the Little Giant machines, of what practical use is the 
Dictator machine of that size that you speak of? 

Answer. I don’t understand. 

Question 38. Question 37 repeated. 

Answer. It is practical yet. A fellow can put two of them in the 
diggings and run water enough. 

Question 39. Then that is the only way it would be of practical 
use—by putting two Dictators in place of a single Giant machine 
carrying a large stream ? 

Answer. Yes, unless you can make a Dictator larger. 

Question 40. You say vou never saw a larger one? 

Answer. I never saw a larger one. 


By Mr. WHEATON: 


Question 41. Is it not a fact that a great many mines use these 
smallest-sized Little Giant machines ? 
Answer. Yes, sir. 
O70 Question 42. As small as seven-inch inlet? 
Answer. | think it must be as small as that. I don’t know 
“ any in use now, but there were Little Giants in use as small as 
that. 


By the Master: 


Question 43. Do you know of any reason why the Dictator ma- 
chines could not be made as large as the Little Giant machines now 
generally used ? 

Answer. No, sir. 

Question 44. Would they be effective machines if so made, in 
your opinion ? 

Answer. I think so. 


By Mr. Boone: 


Question 45. You never saw one? 

Answer. No, sir. 

Question 46. Do you know anything about it ? 

Answer. I know by changing nozzles. If you get a three-and-a- 
half-inch nozzle you get a good stream, and if you enlarge the nozzle 

there ain’t water enough there to use it. 
O74 Question 47. Did you ever use a Dictator under a greater 
pressure than two hundred feet ? 

Answer. No, sir. 

Question 48. Do you know how it would act under a greater press- 
ure than two hundred feet ? 

Answer. I do not. 

Question 49. Do you know how a Dictator would act under a 
greater pressure than two hundred feet, with a larger discharge than 
four ia ? 

Answer. I don’t suppose it would act as well as if it was larger. 

Question 50. I ask you if you know. Can you testify as to how it 
would act? 
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Answer. I think the water wouldn’t go through the casting fast 
enough to make a smooth stream—that is, there would not be water 
enough there to fill the nozzle in good shape. 

Question 51. But suppose there was water enough to fill it in good 

shape—that the whole machine was made larger ? 
lo Answer. I think it would work a great deal better. 
Question 52. A great deal better than what? 

Answer. That is, it would work accordingly as it does under two 
hundred feet pressure. 

Question 58. You know that, do you? 

Answer. I don’t know it, but I judge it from my experience. 

Question 54. You have had no experience except with two hun- 
dred feet pressure and with a seven-inch maximum inlet? 

Answer. That is all; I never had any experience outside of that. 


By Mr. Wueaton : 
Question 55. From your experience with the machines, you think 
the larger the Dictator was made the better it would work, do you? 
Answer. Yes, sir; I do, from the experience I have had with 
them. 


By Mr. Boone: 


016 Question 56. Do you mean with reference to the movement 
and operation of the stream ? 
Answer. I don’t know how that would be. If that is what you 
mean, I don’t understand you. 
Question 57. Then you don't know how the machine would work 
under any greater pressure than that which you had ? 
Answer. No; I do not. 


(Recess until 3 o'clock p. m.) 


Testimony of Ed. H. Willard. 


SATURDAY, December 9, 1SS2—afternoon. 
Present: Mr. Boone, solicitor for complainant-; Mr. Wheaton, 
solicitor for respondent-. 


Examination-in-chief of Epwarp H. Wittarp on behalf of 
respondent- by Mr. WHeaton : 
Question 1. Please state your name, age, place of residence, and 
occupation. 
Answer. My name is Edward IH. Willard; my age, thirty-eight 
years ; my place of residence, Gold Run, and I am at present en- 
gaged in farming and wood business. 
Od Question 2. How long, if at all, have you been a practical 
miner ? 
Answer. Twenty years. 
Question 3. What experience, if any, have you had in the use of 
hydraulic mining machines? 
Answer. I have been altogether engaged in hydraulic mining for 
twenty years. 
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Question 4. In what part of the State ? 

Answer. Placer and Nevada counties. 

Question 5. When, if ever, did you work in the Hoskin claim at 
Indiana Hill ? 

Answer. Six or seven years ago ; I could not tell positively which. 

Question 6. How long did you work there ? 

Answer. Between two and three weeks. 

Question 7. What machines were in use there then ? 


Mr. Boone: We object to this as irrelevant and immaterial. 

378 The infringement sued for in this case only sues for machines 

sold since 1879, and what was used prior to that time is 

irrelevant and immaterial unless it is shown that the machines 

were in the market since the time of the infringement claimed for. 

This objection applies to all the prior testimony relating to machines 
used prior to 1879. 


Answer. One Clipper machine. 


By Mr. WHEATON : 


Question 8. Any other? 
Answer. There was. I think it was a Giant, but I wouldn’t state 
positively. 
Question 9. How did that Clipper machine work ? 
Answer. It worked satisfactorily in every respect, according to my 
notion. 
Question 10. How did it work as compared with the other machine 
that was in the same claim ? 
Answer. Worked easier. In fact, I would state it was the best 
machine that I ever worked—that one Clipper that I used there. 
Question 11. Where else, if at any place, did you ever use a Clipper 
machine? 
o79 Answer. 1] used one at Chalk Bluff, Nevada county. 
Question 12. In what mine? 
Answer. What is called the Nevada mine, the Hayward mine, 
formerly owned by Rose and Duryea. 
Question 13. How long did you use a Clipper machine in that 
mine? 
Answer. I used it one season and part of another. 
Question 14. What seasons were those? 
Answer. Five years ago and four years ago. 
Question 15. How did that Clipper machine work ? 
Answer. It worked satisfactor-y. We used it until we got through 
with it. 
Question 16. How do vou mean by getting through with it? 
Answer. Well, we needed machines of larger capacity. 
Question 17. Please state whether or not you ever used any of the 
Hoskin Dictator machines. 
380 Answer. I did. I think I used the first two that were 
made in Gold Run; the first used there. 
Question 18. How many of the Dictator machines have you per- 
sonally used ? 
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Answer. Three. 

Question 19. For how long did you use those Dictator machines ? 

Answer. I used these two two seasons; afterwards I used one in 
the Nevada mine one season and part of another. 

Question 20. How did those Dictator machines operate ? 

Answer. They were satisfactory. 

(Juestion 21. How did they operate as to durability ? 

Answer. I don’t see as they are any more liable to get broken than 
any other machine. Of course, they all get broke by caves. 

Question 22. Were the Clipper and Dictator machines that you 

refer to single or double jointed machines? 
381 Answer. They had but one joint, single joint. 
(QJuestion 25. Have you ever used the Fisher machine? 

Answer. I have never seen it. 

(Juestion 24. Ilave you ever used the Little Giant machine? 

Answer. I have. 

Question 25. To what extent have you used the Little Giant ma- 
chines? , 

Answer. I have had them, worked with them, ever since they 
came out, after the second season. After the Dictators came out I 
have used sometimes one Giant and sometimes a Dictator with 
them, and sometimes a Clipper; generally used two. 

Question 26. How does the working of the Clipper machine com- 
pare with the working of the Little Giant of the same capacity ? 

Answer. The Clipper moves easiest, works better, does not take 
so much power to move it. I think the stream of the Clipper is 
better. 

Question 27. Was there any bolt through the Clipper 
382 machine anywhere which divided the water, as there was in 
the Little Giant? 

Answer. There was not. 

Question : 28. How did the working of the Dictator machine com- 
pare with that of the Little Giants of the same capacity ? 

Answer. The Dictator moves the easiest in use. The Dictator 
that I used in the Nevada mine was about as complete as anything ; 
throwed the best stream. I used no nozzle on it during the time 
that I used it. 

(Juestion 29. What was the size of the stream that you threw 
with the Dictator there? 

Answer. I could not state; it was either four or four and a half; 
small, compared to now. 

Question 30. How much pressure did you have when you used 
the Clipper machines? 

Answer. In the Hoskins claim, as near as I could guess, probably 

three hundred feet; perhaps a little more. 
385 Question 31. How much pressure did you have with the 
Clipper that you used in the claim at Chalk Bluffs? 

Answer. Not over two hundred feet. 

Question 32. How much pressure did you have where you used 
the Dictators? 
Answer. Two hundred. 


ee 
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Cross-examination of Epwarp H. Wittarp by Mr. Boone: 


Question 1. When did you commence work in the Hoskin claim? 
Answer. I think it was six years ago; six or seven. 
Question 2. How long did you work there? 
Answer. Three weeks. 
Question 3. What did you do in the mine while there ? 
Answer. I was foreman in the absence of the foreman, who was 
sick. 
384 Question 4. What machines were there at that time? 
Answer. A Clipper, and I could not state whether a Giant 
or what. We had two. 
Question 5. Are you sure there was a Clipper there ? 
Answer. I am sure. 
Question 6. Why are you sure that there was a Clipper and not 
sure whether there was a Giant? 
Answer. That was the first of the kind I had ever seen. 
Question 7. You had seen Giants before, had you ? 
Answer. I had used them. 
Question 8. What was the size of this Clipper machine ? 
Answer. I couldn't state that. I think the inlet was nine inches, 
but I could not state positively. 
Question % Did you ever operate the machine yourself? 
Answer. I did. 
Question 10. How often ? 
389 Answer. Altogether. 
Question 11. There was three weeks that you handled it 
yourself? 
Answer. Not night and day, but during the daytime, of course. 
Question 12. Is that the work of the foreman of a mine, to handle 
a pipe ? 
Answer. It was at that time. 
Question 13. How many men had you employed ? 
Answer. Some fifteen. 
Question 14. And you operated this Clipper ? 
Answer. Operated both of them. 
Question 15. You operated two machines ? 
Answer. Between times. We had two men—one besides myself. 
The foreman’s duty was to operate one machine. 
Question 16. You don’t know what the other machine was ? 
386 Answer. I could not state what it was. 
Question 17. Was it a one-jointed machine or a two-jointed 
machine ? 
Answer. I couldn’t state that. 
Question 18. What did you say was the pressure at that mine? 
Answer. I think about three hundred feet. 
Question 19. You think; is that the nearest you can come to it? 
Answer. Of course, I never measured it; I can guess at it? 
Question 20. Are you sure it was over two hundred feet? 
Answer. I am sure of that. A man can measure the bank with 
his eye. 
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Question 21. That is what you depended on, the measurement 
with your eye, Is it? 
Answer. Yes, sir. 
(Juestion 22. Why is — that you recollect the Clipper machine so 
distinctly and not the other machine that was there ? 
387 Answer. Because it was the first one that I had seen, and I 
took particular notice of it. 
Question 23. How many different kinds of machines did they 
have at Chalk Bluffs? 
Answer. Three. 
Question 24. What were they ? 
Answer. Giant, Dictator, and Clipper. We had more machines, 
but not different kinds. We had two or three Giants. 
Question 25. Ilow many Clippers ? 
Answer. One. 
Question 26. Hlow many Dictators ? 
Answer. One. 
Question 27. What was the size of the Clipper machine? 
Answer. The inlet, nine inches. 
Question 26. W hat was the size of the Little Giant? 
388 Answer. We had two different kinds—one eleven-inch 
inlet, one nine-inech inlet. 
Question 29. Which machine did you use most at Chalk Bluffs ? 
Answer. We had four different claims. We used the Giant and 
the Dictator alone. We used the Clipper alone and the Giants 
alone. 
Question 30. That is, you used the Clipper in one mine, the Giants 
in another, and the Dictator In another. 
Answer. That is it. 
Question 31. Did you use them all with the same pressure ? 
Answer. Ditferences in pressure. 
Question 32. What was the pressure where the Giant machine was 
used ? 
Answer. Probably two hundred feet; a little over two hundred 
feet. 
Question 35. What was the pressure where the Dictator machine 
was used ? 
389 A. Nearly two hundred feet. 
Question 34. What was the pressure where the Clipper ma- 
chine was used ? 
Answer. About the same; not much difference. 
Question 35. Then it was the same pressure for all of them, 
Was it? 
Answer. No; there was two separate benches. Where the Giants 
was used was the highest pressure. 
Question 36, Did you ever try the Clipper on the pressure where 
the Giant was used ? 
Answer. W ye have had it; yes; in different places. 
Question 37. You had placed the Clipper under the same pressure 
with the same stream the Giant was used on? 
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Answer. Not in the place where the greatest pressure was. You 
understand that we had several Giants. We have one placed where 
the pressure was two hundred and fifty. The Clipper never was in 

that place. 
390 Question 38. You used that pressure with the Giant en- 
tirely ? 

Answer. Yes, sir. 

Question 39. Why did you use the Giant on that one entirely ? 

Answer. Because we threw more water—we needed more water. 

Question 40. Do you know what machine is universally used in 
hydraulic mines? 

Answer. Several different kinds. 

Question 41. What kinds are they? 

Answer. These three are the only kinds I have seen. I have never 
seen Mr. Fisher's. 

Question 42. How many Clipper machines did you ever see in the 
mines ? 

Answer. Two that I can remember. I might have seen more but 
I don’t remember. 

Question 43. How many Dictator machines did you ever see in 

the mines? 
O91 Answer. I have seen at least three. 
Question 44. How many Little Giant machines have you 
seen ? 

Answer. I couldn’t state that. 

Question 45. Can’t you give us an approximate number ? 

Answer. I have seen a dozen, at least. 

(Juestion 46. Never more than a dozen? 

Answer. I expect I have. 

Question 47. on many hydraulic mining machines of all kinds 
did you ever see ? 

Answer. That is asking me too much; I never kept count. 

Question 48. You have been in a number of mines, have you not? 

Answer. I have. 

Question 49. Don’t you know that the Little Giant machines have 

been used in most all hydraulic mines on this coast ? 
392 Answer. I have not been out among all the mines on this 
coast. 

Question 50. Where you have been, has not the Little Giant ma- 
chine been generally used ? 

Answer. There is, perhaps, more of them: yes. 

Question 51. You say you have never seen but two Clippers and 
three Dictators, and you have seen a large number of Giants; that 
is all you know about it, is it not? 

Answer. I have seen them, certainly. 

Question 52. Do you know whetber or not the Clipper or Dictator 
machine have been on the market for the last ten years for sale? 

Answer. I know that I have had duplicate castings of the Giant. 

Question. I am speaking of the Clipper and Dictator? 

Answer. What do I understand; a piece of a casting, would you 
call that answering the question ? 

19—169 
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Question 54. No; I want to know what machines have been on 
the market during the last ten years? 
od Answer. I can’t tell you. 
Question 55. Then, if I understand you, Mr. Willard, as 
a hydraulic miner, you prefer a Clipper or Dictator machine to a 
Little Giant machine? 

Answer. I do if they were large enough capacity. 

Question 56. Do you know whether or not the Clipper or Dictator 
machines would operate successfully under heavy pressures and 
with large streams of water? 

Answer. Three hundred feet has been used. 

Question 57. Please answer my question just as [ ask it. 

Answer. How much do you consider heavy pressure—five hundred 
feet ? 

Question 58. Say five hundred. 

Answer. I never used that much pressure. 

Question 59. Have you ever used three hundred feet ? 

Answer. Yes, I have; with the Clipper and Giant, as high as three 

hundred feet. 
oo4 (QJuestion 60. What size stream did you run? 
Answer. Four or four and a half inch stream. 

Question 61. Did you ever run a larger stream than four and a 
half inches with the Clipper or Dictator machine? 

Answer. I have not, to my remembrance. 

Question 62. And you never used the Clipper machine with over 
three hundred feet pressure with a four-and-a-half inch stream ? 

Answer. | have not. 

Question 63. Do you know whether or not the Clipper or Dictator 
machine would work successfully under greater pressures and with 
larger streams ? 

Answer. I do not. 

Question 64. Do you know whether or not the Little Giant ma- 
chine would ? 

Answer. I do not, not having used it with over that pressure. 

Question 15. Did you never use a Little Giant machine under 

greater pressure ? 
O90 Answer. I have. I misunderstood you. I thought you 
sald the Dictator. 

Question 66. Did it work successfully ? 

Answer. It worked very well. 

Question 67. Then you know that a Little Giant machine would 
work successfully with greater pressure and larger stream? You 
know that from practical experience, do you ? 

Answer. You mean moving? 

(QJuestion 68. Moving and operating. 

Answer. I know that it is hard to move without a deflector. 

(QJuestion 69, Question 67 repeated. 

Answer. Do you mean the handling of the machine or the strength 
of the machine ? 

Question 70. Taking it all together, it was a practical machine 
under large pressures and throwing a heavy stream, was it not? 
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Answer. Yes, sir; the Little Giant works very hard under 
096 ~~ that pressure. 

Question 71. Do you know whether any other machine 
would work under that pressure or not? 

Answer. I do not. 

Question 72. Do you know why the Clipper machine and the 
Dictator machine were not placed in the market in place of the Little 
Giant machine? 

Answer. I do not. 

Question 73. Did you ever order a hydraulic mining machine? 

Answer. Never have a whole one; duplicate castings, but never 
a whole one. 

Question 74. Then all the comparisons you have made between 
the Clipper and Dictator machines and the Little Giant machine 
have been made with reference to the different pressures under which 
they were worked within your knowledge, were they not? 

Answer. Under the same pressure. 

Question 75. But you have just testified that you have never 
worked the Dictator and Clipper machines under the same pressure 

that you used with the Giant? 
397 Answer. I have not. 
Question 76. Question 74 repeated. 

Answer. That is it. 

(Question 77. You were working for Mr. Hoskin when you were 
working with the Clipper machine, were you not? 

Answer. | was, when I worked three weeks. In Nevada county 
I was working for Mr. Hayward. 

Question 78. Do you know what effect heavy pressures have on 
the Clipper or Dictator machines ? 

Answer. In what way? 

Question 79. In making it work practically as a hydraulic mov- 
ing machine. Do you know, from your own knowledge or from 
your own experience, what effect such heavy pressures would have 
on those machines? 

Answer. I do not. 

By Mr. Wueaton: Do you know of any effect that a high pressure 
would have on those machines except to make the machine throw 

more water and cut a bank faster? 
398 Answer. I do not. 


By Mr. Boone: 


Question 81. Doesn’t a heavy pressure on a machine tend to make 


it work harder than a light pressure ? 
Answer. Sometimes I have seen machines that it did and some- 
times not; that is a thing that I never could study out. 
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Testimony of Philip Nichols. 


Examination-in-chief of Puitie Nicuots on behalf of re- 
spondent- by Mr. WHeEaton : 


Question 1. Please state your name, age, place of residence, and 
occupation. 

Answer. My name is Philip Nichols; my age thirty-six years; I 
reside in Colfax, in this State, and I am a miner. 

(QJuestion 2. How long, if at all, have you been a practicle miner? 

Answer. | have worked in the mines all my lifetime—I might 

say ever since I was able to work. 
O99) Question 3. What experience, if any, have you had in the 
use of hydraulic mining machines in California? 

Answer. I have worked in hydraulic mines ever since 1866 up to 
within the jast year and a half, with the exception of a month or 
two of the time—I mean during the winter season; in the fall I 
would work somewhere else. 

Question 4. When, if ever, did you work in the Hoskins claim at 
Indiana Hill? 

Answer. I think it was 1875 when [ commenced to work for them 
first; I ain't positive to the year, but I think it was in 1873. 

Question 5. Hlow long did you continue to work in that claim ? 

Answer. I worked two seasons, as near as I can judge; it was a 
little late, I think, when I commenced the first season; I ain’t ex- 
actly positive. 

Question 6. What machines, if any, did you use in _ that 

claim ? 
400 Answer. I used the Clipper. 
Question 7. Any other? 

Answer. And Giant. 

Question 8. Which was the better working machine ? 

Answer. The Clipper, sir. 

Question. 9. In what respects was the Clipper the best working 
machine of those two? 

Answer. It worked the easiest. I could handle it any place, where 
I couldn’t handle the Giant. 

Question 10. What experience, if any, have you had in the use of 
the Dictator machines? 

Answer. I never worked any of them, sir. 

Question 11. Have you ever seen any of them work ? 

Answer. I have. 

Objection. Mr. Boone: | object to any and all testimony 
401 relating to the machines in use prior to September 2nd, 1879, 
unless it is shown that similar machines were manufactured 

and on the market since that time. 


By Mr. WHEATON: 
Question 12. To what extent have vou seen the Dictator machine 
work? Please deseribe in a general way as near as vou can. 


Answer. I have seen them work in a number of claims at Gold 
Run. 
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Question 13. How many years? 

Answer. I couldn’t tell you to a year, but I should judge from 
1869 or 1870 up to 1878 or 1879; 1877, anyhow. 

Question 14. How did the Dictator machines that vou saw work 
compare with the Little Giant machines of the same capacity ? 

Answer. Well, in most of the claims where they had two machines 
ready for running water and they wanted to run only one they 
would run the Dictator, because it would work so much easier, and 
leave the Giant be idle. 

Question 20. In such cases how did the capacity of the 

402 Dictator machine compare with the capacity of the Little 

Giant? By capacity I refer to the size of the inlet and the 
outlet end of the nozzle. 

Answer. I don’t think I ever saw any larger Dictator up there 
than a nine-inch inlet. I think that is the largest I ever saw there. 
That is about the size of a number 2 Giant, I presume. So far as 
the stream is concerned, the Dictator always throwed the best stream. 

Question 21. Have you ever seen a Fisher machine? : 

Answer. I have not. 

Question 22. What was the highest pressure that you ever saw 
either a Clipper or a Dictator machine used under? 

Answer. | used a Clipper there on the Miami claim for Hoskin 
Brothers, where they called it at the time—I never saw it surveyed— 
called it pretty close on to three hundred and fifty feet. 

Question 23. Where was that Miami claim ? 

Answer. Right above the cement mill on the Indiana Hill. 
403 Question 24. How far from the Hoskin claim at Indiana 
Ill? 

Answer. That was the Hoskin claim; also the Hawkins claim 
belonged to them. 

Question 25. They had two claims, one named the Miami and 
the other the Hawkins claim ? 

Answer. Yes, sir; I was foreman there for them. 

Question 26. How long did you work with that Clipper machine 
of the Miami claim ? 

Answer. I worked with it two seasons, till I run the claim out. I 
don’t know whether I finished it up the second season or whether 
I run it a little on the third season. I[ ain't certain. 

Question 27. What seasons were those ? 

Answer. 1875 and ’6. 

Question 28. In whose employ were you as foreman of that Miami 

mine when you were using that Clipper machine ? 
404 Answer. Hoskin Brothers. 
Question 29. Joseph Hoskin and Richard Hoskin ? 

Answer. Yes, sir. 

Question 30. Could you see any results produced by working the 
Clipper machine under three hundred and fifty feet head pressure, 
as compared with working it under three hundred feet pressure, 
other than such results as would be found by working the Giant 
under the same different pressures ? 

Answer. Well, I left the Giant lay idle and worked the Clipper in 
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preference there all the time for two seasons. I had the two ma- 
chines in the diggings all the time so that in case of accident I would 
have the other to put on, but I worked the Clipper all the time. 

(Juestion 31. What was the result of using a higher pressure on 
the Clipper machine ? 

Answer. It worked so much easier—so much nicer. 
405 (Juestion 32. Do you know what became of that Clipper 
machine ? 

Answer. I do. 

(Juestion 55. What? 

Answer. It was sold to Jones, at Iowa Hill. I think the man’s 
name was Jones. Ile kept the hotel at lowa Hill. 

(Juestion 34. Ilow long had that Clipper machine been in use, to 
your knowledge, when it was sold to Jones, of Iowa Hill ? 

Answer. | worked it three seasons, sure, if not four. I ain’t sure 
whether | worked it four seasons or not. 

Question —. Do you know what price Jones paid for it? 

Answer. [ couldn't be positive about that, but I think he sold it 
very cheap. 1 told Joe Hoskins at the time I wouldn’t have sold it. 
He sold it for something like fifty or seventy-five dollars. I know 
his brother found fault with him about it. 

406 Cross-examination of Pitti Nicnoits by Mr. Boone: 

Question 1. You say you worked in the Hoskins claim at Indiana 
Hilt? 

Answer. Yes, sir. 

(QJuestion 2. By whom were you employed ? 

Answer. Iloskin Brothers. 

Question 5. What were they doing at that time ? 

Answer. They were operating in the pipe business; had a tin shop 
at Gold Run—vou could call ita tin shop, tin and iron—one at Gold 
Run and one at Duteh Flat. 

Question 4. Were they manufacturing hydraulic mining machines 
there? 

Answer. Yes, sir. 

(Jnestion 5. What kind of machines were they manufactur- 

Ing? 
107 Answer. There was Giants, Clippers, and Dictators—three 
machines ? 

(Juestion 6. You say you preferred the Dictator and Clipper ma- 
chines to the Little Giant? 

Answer. [ have never used a Dictator machine. 

(Question 7. You prefer the Clipper. 

Answer. Yes, sir. 

(Juestion 8. Did you tell Mr. Hoskin so? 

Answer. I did, sir. 

Question 9. What did he say ? 

Answer. He said he liked them himself. This was Joseph Hoskin. 
Ile was there most of the time. 

(QJuestion 10. Still he kept on manufacturing Little Giants, did he? 
Answer. Yes; I suppose so. 
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Question 11. You say there was a Clipper machine and a Little 
Giant machine on that mine? 
408 Answer. There was, sir. 
Question 12. What was the size of the Little Giant machine? 

Answer. Number 3, I guess—eleven-inch inlet. 

Question 13. How do you know that that was a Little Giant ma- 
chine? 

Answer. That is what they told me; that is all I know. 

Question 14. What who told you? 

Answer. Us boys see it in the paper, the name of the Little Giant. 
I used to read a little in the papers, anyway. 

Question 15. And that is the way you knew it—the only way— 
seeing them called the Little Giant in the papers ? 

Answer. Hearing other parties speak about them. 

Question 16. What other parties did you hear speak of them as 

the Little Giant machines? 
409 Answer. Most all the miners. 
Question 17. Describe that Little Giant machine, won't you, 
please ? 

Answer. I had a Giant there with me. In the flange you have got 
a piece of leather, round, to make the joint. In mine there was a 
piece of leather; just dropped it right down. There wasa steel ring 
round the joint, ‘which was bolted on with small bolts. 

Question 18. Pidn’t most all the machines have a piece of leather 
on to make a tight joint ? 

Answer. They had leather on, but a different kind from the way 
I was using, sir. 

Question 19. And it had a steel ring bolted on, you say ? 

Answer. It had a steel ring bolted onto the top joint. 

Question 20. Was that all the difference there was between the 

Clipper and the Little Giant machine? 
410 Answer. O, no; the Clipper is a different machine alto- 
gether. 

Question 21. We want to know the difference in construction ; 
how that Little Giant machine was made. 

Answer. The Giant has a bolt going through the center of it in 
order to fasten it together, and the Clipper has got a ring round it 
with these three wheels. These arms project up and you put your 
top on and your bolts go through those two little arms, which is 
fastened on top of the eye. 

Question 22. Is that the best description that you can give us of 
the Little Giant machine that you used there? 

Answer. Yes, sir; If I could draw well I could show it to you. 

Question 25rd. How was the discharge pipe of the Little Giant 
moved? : 

Answer. By main strength. 
411 Question 24. How was it connected with the upper curve | 
section of the machine? 
Answer. Two bolts. 
Question 25. Where were those bolts placed ? 
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Answer. On the sides. There was a flange at the butt of the pipe. 

(Juestion 26. How many motions had the discharge pipe? 

Answer. The discharge pipe of the Giant up and down was all 
the motion it had, unless you pushed it sideways. You could push 
it sideways and up and down from motions. 

Question 27. Hlow many motions had the Dictator? 

Answer. Ifad the same. 

Question 28. Were these two machines used under the same press- 
ure? 


Answer. Yes; well, I couldn’t say within a foot, but it was 
412. on the same ground—the same as one setting on one side of 
the room here and the other on the other. 

Question 20. Run under the same head exactly, both of them ? 

Answer. As near as [ could run the water, you know. Sometimes 
I would want to run a bigger nozzle on one machine than I would 
on the other. 

Question 30. Would they run for the same reservoir ? 

Answer. We took water from the ditch. We had no reservoir. 

Question 51. Run from the same ditch ? 

Answer. Yes, sir. 

Question 32. What was the height of the head of the water from 
the machine? 

Answer. I have run it over three bundred feet, [ suppose. 

Question 33. Lask you, what was the height of the head at that 

point at that time? 
413 Answer. You don’t state from here. 
Question 54. Atthat time when you say you were running 
these two machines side by side? 

Answer. At what claim? I have seen them in two claims. 

Question 35. At what claims were you running them side by 
side? 

Answer. Either the Miami or the Hawkins. 

Question 36. At what height was it in either ? 

Answer. We called it in the Hawkins two hundred and eighty to 
three hundred feet. We had it surveyed by asurveyor, Mr. Hoskin 
did, and he said it was two hundred and eighty feet, I think. 

Question 37. Do you go by what Mr. Hoskin told you? Do vou 
swear that it was two hundred and eighty feet because Mr. Hoskin 
told you so? 

Answer. I had no reason to disbelieve him. 
414 Question 58. Is that the knowledge that you swear by ? 
Answer. That is. 

Question 39. And nothing else ? 

Answer. Nothing else. 

Question 40. What was the largest-sized Clipper machine you ever ° 
saw ? 

Answer. I never saw only that one. 

Question 41. How many Little Giants did you ever see ? 

Answer. I don’t know; I have seen ten or a dozen—fifteen; I 
never count them; they work them all round that little district; I 
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never bothered much about other people's claims ; my business kept 
me at home generally. 

Question 42. Hydraulic mines in general—what machine did they 
use in that district where you came from ? 

Answer. Dictators and Giants are used most. 
415 Question 43. How many Dictators did you ever see? 
Answer. I have seen a good many. 

Question 44. How many? Tell us. 

Answer. | know Mr. Willard there used to work two, I think, and 
Noyes used to work one up on the North Star claim ; Judd used to 
work one there; one — the Indiana Hill claim; Mr. Brink either 
worked one or two—I ain’t certain—and on the Fish Hawk; there 
was lots of claims above us where they said they had them, but I 
don’t know about that. 

Question 45. That is all you ever knew of working? 

Answer. Yes, sir. 

Question 46. That is four Dictators that you have seen working ? 

Answer. I don’t know how many it is; I have not counted 
416 them now when I have told them to you. 

Question 47. Do you know the size of the largest Dictator 
machine you ever saw ? 

Answer. I could not tell you. 

Question 48. We- they large or were they small, as compared 
with the large Little Giants ? 

Answer. The large Little Giants—I could not tell you anything 
about them, either. I never worked no larger than number 3. 
Eleven-inch inlet is the largest I ever worked. 

Question 49. You say you worked the Clipper machine for two 
seasons on the Hoskin claim ? 

Answer. I worked three seasons and a part of four seasons. 

Question 50. How many times was the machine repaired during 
that time? 

Answer. I never hurt the machine more than once. Once a 

curve covered up the machine and broke one of the bolts, 
417 and I took the bolt out and went uptown and got another 

one and put itin. That was the only fixing done on it dur- 
ing that time that I worked it. 


By Mr. WHEATON: 


Question 51. Which machine was that on ? 

Answer. On the Clipper. 

Question 52. On the Miami claim ? 

Answer. No; that was broke on the Hawkins claim, sir. 


By Mr. Boone: 


Question 53. Were you subpcenaed to come down here and testify 
in this case ? 

Answer. I had a message Thursday night to come here. 

Question 54. To whom did you express your preference for the 
Clipper machine prior to the present time ? 
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Answer. At the time [ was working it. 
Question 55. From the time. you first worked it ? 
418 Answer. I have always said to all the miners that the Clip- 
per machine was the best machine that was ever made. 

Question 56. Tell us one man that you told it to. 

Answer. I told it to Mr. Willard here and told Mr. Brink. 

Question 57. To whom else who has not testified in this case ? 

Answer. I have told Joseph Hoskin so hundreds of times. 

Question 58. I mean outside of the parties and witnesses in this 
case; to what other parties have you told it? 

Answer. To all the men that worked for me in the claim. They 
always wanted to work the Clipper; didn’t want to have the Giant. 
If you want the men’s names I can refer to fifty. Here is Mr. Taylor, 
that has just gone out, who worked for me three seasons, if not four. 
He never wanted to see a Giant put on, nor none of the boys who 
worked in the diggings, because we could not get round with it in 
places where we could with the Clipper. 


419 Re-examination of Putitie Nicnois by Mr. WHEATON : 


Question 1. How many joints have the Little Giant machines 
that you have been testifying about? 

Answer. Well, there was the bottom, and where we would put on 
the discharge pipe, and the globe, another place where you would 
bolt on the top. 

Question 2. How many moveable joints were there in the Little 
Giant machine? 

Answer. What you call moving both ways, up and down; do you 
call two ways or one? 

Question 3. By a moveable joint I mean wherever two pieces were 
put together so that they would move, either up and down or round. 

Answer. There was two. 
420 Question 4. How many joints were there in the Clipper and 
Dictator machines that you have spoken about? 

Answer. I never seen any more than that in the Clipper, up and 
down and sideways. That is the only way it would work. 

Question 5. Did the Clipper have two joints, like the Little Giant, 
or did it only have one joint? 


Objection. (Objected to by the complainant- as leading.) 


Answer. Only had one joint—what you may call a joint, water 
joint. 

(Juestion 6. Please look at this paper, marked “ Exhibit Clip- 
per,” and state how nearly that represents the Clipper machine that 
you worked. 


Answer. That looks as natural as the machine did I saw. 
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Testimony of Thomas Manly. 


Examination-in-chief of TnHomas Manty on behalf of  re- 
spondent- : 


421 By Mr. Wueatoy : 


Question 1. Please state your name, age, place of residence, and 
occupation. 

Answer. My name is Thomas Manley; my age, fifty-seven years; 
I am at present living at Marysville, and I am a miner. 

Question 2. How many different hydraulic mining machines are 
you acquainted with, Mr. Manly ? 

Answer. Practically, sir, ] am not acquainted with but one. I 
never worked with any but the Giant—different grades of it, of 
course. 

Question 3. When, if at all, did you last see a single-jointed ma- 
chine in any hydraulic mine in California. 

Answer. I saw one this week, sir. 

Question 4. Where was that? 

Answer. In New York Flat, in Butte county—I think it is in 
Butte county. 

(Juestion 5. How far from Forbestown ? 
422 Answer. It can’t be but a little way; I never was in 
Forbestown ; I should judge about ten miles—maybe a little 
more or less. 

Question 6. What kind of hydraulic machines was it that you saw 
there? 

Answer. A single-jointed machine. 

Question 7. Do you know the name of it? 

Answer. They called it the Clipper. 

Qvestion 8. Please look at this drawing marked “ Exhibit Clip- 
per,” and say how nearly that represents it. - 

Answer. I should say that was a very fair representation of the 
machine. 

Question 9. What were they doing with the Clipper machine at 
that time ? 

Answer. They were not working it that day. They had just 
taken their pipes apart and was moving it down to another 

place. 
425 Question 10. Were they working any machine there at the 
time ? 

Answer. No, sir: not that day. 

Question 11. Could you tell whether that machine had been in 
use recently or not? 

Answer. Oh, yes. 

Question 12. What were the indications to show that it had been 
In recent use ? 

Answer. Fresh grease on the ball outside. The grease on the de- 
flector was also quite fresh, showing that it had been used within a 
short time. 
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Question 13. Was it rusty, as a machine would be that was out of 
use. 
Answer. No, sir; quite bright. 


Cross-examination of Tuomas MANLrEy by Mr. Boone: 


424 Question 1. Did you ever see that machine work, Mr. 
Manly? 
Answer. No, sir. 
Question 2. So youdon’t know from your own knowledge whether 
it ever worked at all or not,do you? 
Answer. Of my own knowledge, no, sir. 
Question 3. Was it connected with the pipe when you saw it ? 
Auswer. No, sir; disconnected. 
Question 4. Ilow came you to go three to see it, Mr. Manly? 
Answer. Well, that is a very simple matter to tell you. [am en- 
gaged to go to Idaho this coming spring, and I worked on the 
Giants so much and found fault with them; not with the mechanism 
of the Giant particularly, but with the center bolt; | found great 
difficulty sometimes because it would catch things coming down 
through the pipe, and I had to take the joint apart, and I had heard 
of this Clipper 
425 Question 5 (interrupting). Who told you about it ? 
Answer. I have heard it talked about for two or three years 


back. 

Question 6. Who told you it was there ? 

Answer. A Mr. McChesney told me it was there; I told him about 
the Giants, and he told me that there was a machine working there 
called the Clipper. 

Question 7. Did you have any talk with Mr. Hoskin about it? 

Answer. No, sir. 

Question 8. Didn’t say a word to him ? 

Answer. No, sir; not to my recollection. Mr. MeChesney said 
that the parties who owned this machine was very well satisfied 
with it, and he thought of getting one himself if he could have one, 
and I was anxious to see it myself, and went up to see it. 

Question 9. How long have you known Mr. Hoskin ? 
426 Answer. About twenty-three years. 

Question 10. Have you frequently talked with him about 
hydraulic mining machines ? 

Answer. Somewhat. 

Question 11. In your conversations with him has he always told 
you that the Little Giant was the best hydraulic mining machine? 

Answer. No, sir. 

Question 12. What did he say was the best hydraulie machine? 

Answer. He left me to form my own conclusion ? 

Question 15. Do vou know what machines he has been manu- 
facturing for the last ten years? 

Answer. No, sir. 

Question 14. Never been at his foundry, have you ? 
427 Answer. Yes, sir. 
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Question 15. Don’t you know what machines he has been manu- 
facturing for the last ten years ? 

Answer. No, sir; I have seen the Little Giant there and other 
machines there. 

Question 16. What other machines? 

Answer. One with a packing on it. 

Question 17. That is lately ? 

Answer. Yes, sir. 

Question 18. That is since the decision in this suit? 

Answer. I don’t know about that. 

Question 19. That has been within the last few months ? 

Answer. Yes, sir. 
428 Question 20. Prior to that, you know that he has been 
making the Little Giant there? 

Answer. I| believe he has. 

Question 21. You know that he has not been making anything 
else, don’t you ? 

Answer. I don’t know anything about that. 

Question 22. You have talked with him? 

Answer. I have talked with him occasionally, but not to ask him 
anything about his business. 

Question 25. Didn't he tell you what machines he was making 
and what he was doing in his business ? 

Answer. He may have done so, but I have no recollection of any 
conversation of that kind transpiring between us, 

Question 24. You say you are thinking of going up into 

Idaho? 
429 Answer. Yes; not thinking of it, 1 am already engaged 
there. 

Question 25. What are you going to do there? 

Answer. Hydraulic mining. 

Question 26. For whom ? 

Answer. For a company in Boston. 

Question 27. Did you think of taking a machine up with you? 

Answer. Yes, sir. 

Question 28. Did you talk with Mr. Hoskin about it? 

Answer. No, sir; Mr. McChesney told me about that machine. 

Question 29. How did Mr. Hoskin know that you had been up 
there and seen that machine at New York Flat? 

Answer. I told Mr. Joseph Hoskin here so in Marysville. 
450 Question 30. How came vou totell him so? What busi- 
ness had you with him which led — to tell him that you 
had been to New York Flat? 

Answer. I told him that I had been to New York Flat to look at 
that old machine, the Clipper. 

Question 31. And before that you or he had never said a word 
about the Clipper machine ? 

Answer. I didn’t say that. In general conversation he may have 
said so, but I don’t know that any man ever mentioned that ma- 
chine to me until Mr. McChesney mentioned it to me, one of the 
parties up there. 
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Question 52. And then when you came back to Marysville you 
happened torun across Mr. Hoskin and told him that you had been 
up there to see that machine at New York Flat? 
Answer. [| did, sir. 
Question 33. What is Mr. McChesney’s business? 
45] Answer. Miner. . 
Question 34. Does he live in Marysville ? 

Answer. No, sir. 

(Question 35. Where does he live ? 

Answer. In New York Flat. 

(Juestion 36. Where was he when he told you about this Clipper 
machine ? 

Answer. At the hotel in Marysville. 

(Juestion 37. Can you tell fresh grease from grease that is not 
fresh ? 

Answer. Sometimes around these machines I can. 

Question 8S. You tell, then, by the taste ? 

Answer. By the smell, very often. 

(QJuestion 39. Ifow did you tell the freshness of the grease on this 

Clipper machine, by the taste or smell! ? 
452 Answer. [ looked at it. 
(QJuestion 40. Hlow can you tell by sight whether grease is 
fresh or not? 

Answer. I don’t know that I can answer that point. To the best 
of my knowledge, that grease was fresh. The machine was nice and 
bright. I couldn’t tell it. I think it looked that way. 

(Juestion 41. You don’t know what made it nice and bright, do 
vou ? 

Answer. No; I presume constant use. 

Question 42. You don’t know when that machine was made, do 
you? 

Answer. No; only by hearsay. The parties there told me. 

(QJuestion 45 (interrupting). Never mind that. 


By Mr. Wuraton: 


Question 44. What did the parties tell you as to how long they 
had used that machine? 


433 Objection. (Objected to by complainant- as incompetent — 
hearsay.) 

Answer. I asked the gentleman, one of the owners of the claim— 
[ think his name was Cornwall—how he liked that machine, and he 
sald that he would not swap it for any other machine that he knew 
of, Giant or other; and his partner, Mr. Foss, also stated the same ; 
aman that was working in the mine there, Mr. Meller, the same 
also; and, furthermore, if you wish me to state what other parties 
on another claim did, [ will tell you. 

QJuestion 75. All right: state. 

Answer. This Mr. —— told me that the Union Company, on the 
other side of the flat, was using a Giant, and thatif I liked he would 
go over and introduce me and ask their opinion about the Giant 
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and what they said about it. I went over and commenced conver- 
sation about it. I asked them how they liked the Giant, and I be- 
lieve their words was that the Giant would do very well—soimething 
to that effect; but a- the time they bought this Giant they wanted 
to get a Clipper and could not get one, and they were compelled to 
take a Giant in its place. 


434 By the Master: 


Question 16. Do you know what the pressure of the water was at 
that mine that you have referred to on which the Clipper machine 
was used ? 

Answer. I don’t know it personally; I know what they told me— 
about one hundred and forty feet. 

Question 17. Do you know what the size of that Clipper machine 
was ? 

Answer. Nine-inch inlet, to the best of my knowledge. I didn’t 
measure it; had nothing to measure it with. 

Question 18. You have had sufficient experience with hydraulic 
mining machines to judge as to that, have you? 

Answer. Yes, sir; I think so. 


By Mr. WHEATON: 


Question 19. Did these parties tell you how long that Clipper 

machine had been in use? 
Answer. Yes, sir. 

435 Question 20. How long did they say ? 

Objection. (Objected to by complainant- as hearsay.) 

Answer. Nine years; and they also stated that it was a better 
machine to-day than any Giant that was made in Marysville; they 
liked it better. 


By Mr. Boone: 


Question 21. There are some people who like the old Hose better 
than any hydraulic machines, are there not? 
Answer. If they are like me they like it a long way off. 


436 Testimony of Jos. H. Hoskin. 


Examination-in-chief of Joserm H. Hoskin on behalf of re- 
spondent- by Mr. WHraTon : 

Question 1. Please state your name, age, place of residence, and 
occupation. 

Answer. My name is Joseph H. Hoskin; my age, 48 years; my 
place of residence, Marysville, and I am engaged in the foundry 
business. 

(QJuestion 2. For how many years, if at all, have you been engaged 
in the hydraulic mining business ? 

Answer. I have been interested in hydraulic mines from 1861 to 
1862 to the present time. 
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Question 5. Hlow ma-y different kinds of hydraulic mining ma- 
chines have you personally used ? 
Answer. | have had hold of three. 
Question 4. What were they ? 
Answer. Giant, Dictator, and Clipper. 
437 (QJuestion 5. What other machines, if any, have you ever 
seen used ? 
Answer. I have seen the Allenwood used for a short time. 
(QJuestion 6. Did you ever see a Fisher machine ? 
Answer. I have seen the machine. I never saw one in use. 
(Juestion 7. Where was the Fisher machine which you saw ? 
Answer. I saw two in Marysville—one in Tuolumne county. 
(QJuestion 5. What became of the two that you saw in Marysville? 
Answer. I put them in the cupola and melted them up. 
Question . Whose were they ? 
Answer. Belonged to R. Hoskin, I believe. 
438 (Juestion 10. Do you know how they came to be his ? 
Answer. I do not; they werethere before I came to Marys- 
ville. 
(Question 11. When they were melted in the cupola were they re- 
cast into something else? 
Answer. I believe so. 
(QJuestion 12. Do you know whether these Fisher machines were 
new machines or oid machines ? 
Answer. From appearances | should say that they were new—that 
is, they were rusty, of course, but had not been used. 
QJuestion 15. Ilad they any appearance of having been worn any, 
any parts of them? 
Answer. No, sir. 


Objection. Mr. Boone: I object to all this testimony as irrelevant 
and immaterial. 


Mr. WHEATON: 


Question 10. Where have you used the Clipper machine ? 
439 Answer. In the Hawkins claim and in the Miami. 

Question 15. Who owned those claims at the time that ma- 
chine was used in them ? 

Answer. Myself and my brother, Richard Hoskin, defendant. 

Question 16. Ilow long was that Clipper machine used in those 
two claims? 

Answer. Either three or four seasons both together. 

QJuestion 17. Was there a Clipper machine in each one of those 
claims at the same time, or was it one Clipper machine which was 
used in both claims? 

Answer. The same machine was used in both claims; the only 
one around there. 

Question 18. What other machine did you use there with that 
Clipper machine, if any ? 
Answer. Number 3 Giant. 
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440 Question 19. How did the size of that number 3 Giant 
compare with the size of that Clipper machine ? 

Answer. The number 3 Giant was about a size larger; may have 
had a 11-inch inlet and the other 9. 

Question 20. What size inlet has the number 2 Giant ? 

Answer. Nine inches. 

Question 21. Then the number 2 Giant was of the same size as 
the Clipper machine used there ? 

Answer. Yes, sir; that is what I should eall it. 

Question 22. How long, if at all, have you been interested with 
your brother in the manufacture and sale of hydraulic mining ma- 
chines? 

Answer. I have been a partner in the foundry since after my 

brother returned from Chili; that was in February, 1880, I 
441 = think, he got back, and I think it was in May that we pub- 
lished notice of our partnership. 

Question 25. Were you attending to the manufacture and sale of 
the Little Giant machines any before that time ? 

Answer. Yes, sir; [ was representing my brother, under power 
of attorney. 

Question 24. For how long before that time? 

Answer. I went there in May, 1879; I think it was April or May. 

(QJuestion 25. Of what size Little Giants has there been the most 
sales made? 

Auswer. Number 1 and number 2. 

Question 26. What is the size of the inlet of the number 1 ma- 
chine? 

Answer. Seven inches. 

Question 27. How does the working of the Clipper machine com- 
pare with the working of the Little Giant machine of the same 

size? 
442 Answer. | consider the Clipper the easiest-working ma- 
chine. 

Question 28. Why do you consider the Clipper the easiest-working 
machine ? 

Answer. Because it does work easier. 

Question 29. Which throws the best stream ? 

Answer. I do not know that there is any difference in that; that 
depends a great deal how the rifles are put in; if the rifles are not 
properly put in they will spoil the best machine that ever was 
made. 

Question 30. State whether or not there is a bolt in the lower 
joint of the Little Giant machine which cut the stream in two. 

Answer. Yes, sir. 

Question 31. Is there any such bolt in the Clipper machine? 

Answer. No, sir; a clear cut water-way. 
445 Question 32. For how many years have you known any 
one single-jointed machine to be use-” 

Answer. I believe I saw the first Dictator that my brother had 
made. I think that must have been in 1870 or 1871; I am not 
sure. 
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Question 53. (Last question repeated.) 

Answer. I cannot trace them up. The first Dictator that T saw 
used was in 1871 or 1872, and I have seen one in use within four 
days. 

Mr. Boone : 


Question 34. Not the same machine, though ? 
Answer. I cannot state that. 


Mr. WHEATON: 

(Question 35. Have you ever seen a Dictator machine worn out 
by use? 

Answer. No, sir; not worn out. 

(Juestion 36. Where did you see a Dictator machine within the 

last four days at work ? 
444 Answer. In what is known as the Druid claim, in Gold 
Run. 

(QJuestion 37. How many Dictator machines do you know of at 
work up to the present time or within a month of the present time? 

Answer. There is only one claim running in Gold Run, and that 
is only running one machine—one Giant and on- Dictator. 

(QJuestion 38. State whether or not you saw both the Giant and 
Dictator at work in that claim at the same time. 

Answer. The pipe was not full of water when I was there; it was 
filling. They had been working all might and shut the water off, 
and [had not time to stop to see the pipe filled, because I had to 
come back to Marysville and the train was due there. 

Question 39. Then you did not see that at work ? 

Answer. I saw the water running out of both machines, but they 

were not throwing any stream. They were connected with 
445 the pipe and the water was running through each machine. 
Question 40. So far as your experience goes, which works 
the better, the Dictator or the Giant machine, where both have the 
same capacity ? 

Answer. I should prefer the Dictator. 

(Question 41. Please state why. 

Answer. Because it has no center bolt, and | think it is the easier 
working machine. 

Question 42. What is the objection, if anv, to that center bolt ? 

Answer. Sometimes trash will get through the pipe and catch on 
the center bolt. 

Question 45. What do you mean by trash ? 

Answer. Bunches of pine needles, branches of half rotten trees, or 
something of that kiud. 

Question 44. What is the effect of that if they get into the 

pipe ? 
446 Answer. If there is much of an accumulation it spoils the 
stream and has to be taken out. 

Question 45. How many Dictators have you seen in use allto- 
gether ? 

Answer. I think [ have seen eight—about that. 
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Question 46. State whether or not you have ever seen a time since 
1872 when the Dictator machines were not at work during the water 
season at some of the claims near Gold Run. 

Answer. I do not think there was atime up to the time of my 
leaving Gold Run but what there was some of the Dictators at 
work. 

Question 47. When did you leave Gold Run ? 

Answer. I left Gold Run in the spring of 1879. 

Question 48. Which of the two machines worked the best in the 
Hawkins and the Miami claims—the Clipper or the Little 

Giant? 
447 Answer. The Clipper. 
Question 49. Which was used most in those two claims? 

Answer. The Clipper. 

Question 50. How many Giants were there at those claims ? 

Answer. We had two Giants; only one Clipper. 

Question 51. Why didn’t you use the other Giant ? 

Answer. Because my men there preferred the Clipper, and they 
would not put the new Giant on. We had a new number 3 there. 

Question 52. For how long a time did that new number 3 Little 
Giant machine lie idle while the Clipper was at work ? 

Answer. Until we worked out the Miami claim. I believe that 

was two seasons and, I think we made one run on the third 
4485 season. 
Question 55. What do you mean by one run? 

Answer. Between clean-ups; it varied; if we ran day and night 
we ran from 30 to 40 days—that 1s, counting twenty-fours — to 
a day. 

Question 54. What became of that Clipper machine that you used 
at the Hawkins and the Miami claims ? 

Answer. I sold it to a man from Iowa (?) Hill. 

Question 55. Do you know the price he paid for it ? 

Answer. I think I got fifty-three dollars for it. I got a blowing 
up for selling it, too. 

(QJuestion 56. Who did the blowing up? 

Answer. My brother. He thought I sold it to- cheap. I was mis- 
taken. I was not engaged in selling the machines; did not know 
how much the machines cost. 


449  Cross-examination of Joseru H. Hoskiy: 


Question 1. How much did he want you to get for it? 

Answer. He told me that he had paid fifty or seventy-five dollars 
rovalty to Joe Craig for that machine, and he thought so myself. 

Question 2. He did not consider that the use that he had had of 
it had paid for the royalty, did he? 

Answer. The machine was as good as new. 

Question 5. You say that you are interested in the Hawkins and 
Miami mines yet, Mr. Hoskin ? 

Answer. Yes, sir. 

QWuestion 4. In what other hydraulic mines are you inter- 
ested ? 
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450 Answer. That is all. 
Question 5. Are you working those mines now ? 

Answer. No, sir; one is worked out as a hydraulic mine and the 
other one I cannot. get water to easily, and then it joins onto the 
Gold Run Ditch and Mining Company and there is an injunction 
against them, and [ do not — what to run it. I believe there are 
two injunctions in force in that district in the debris cases. 

Question 6. You say vou think the Clipper and Dictator are bet- 
ter machines than the Giant ? 

Answer. I think so. 

Question 7. You are interested in the manufacture of the Giant, 
are you not? 

Answer. I am now. 

Question 8. Have you been upwards of two years, have you 

not? 
451 Answer. Yes, sir. 
Question 9. Did you manufacture any Dietators or Clip- 
pers ? 

Answer. No; we did not. 

Question 10. You continue to manufacture the Little Giant ? 

Answer. We continued to manufacture the Little Giant—that is, 
the new form of it. We eall it the same name, but we do not make 
the Little Giant with the ball. 

Question 11. You continued to make the Little Giant until this 
suit was decided 7? 

Answer. Yes, sir. 

Question 12. And then you continued to make it, but madea 
little alteration, but still called it the Little Giant machine ? 

Answer. Yes, sir. 

Question 15. The Dictator machine was patented, was it not? 

Answer. It was not patented as the Dictator. It was patented as 
a pipe coupling, T believe. 

Qluestion 14. There was no patent on the machine, then? 
452 Answer. Yes; [suppose that patent covered that machine. 

Question 15. You and your brother owned that machine, 
did vou not? 

Answer. No, sir; we own it now; [| never had no interest in it 
until now. 

Question 16. Who owned it? 

Answer. Joe Craig owned it; | had nothing to do with the Little 
Giants until T became a partner in the Marysville foundry. 

Question 17. Your brother had a right to manufacture the Dic- 
tator, had he not” 

Answer. Yes, sir; under a contract with the Craigs. 

Question 18. Have any of these Clippers or Dictators machines 
been manufactured and put on the market within the last ten vears, 
to vour knowledge ” 

Answer. [can only answer from the time I have been in Marys- 
ville. 

Question 19. Well, during the time you have been in Marys- 
455 ville, have they? 
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Answer. No, sir. : 

Question 20. No hydraulic mining machines have been manu- 
factured and placed on the market except Little Giant machines, 
have there ? 

Answer. That is all; the so-called Little Giant. 

Question 21. Did you ever suggest to your brother that it would 
be better to make the Clipper machines and stop making the Little 
Giants ? 

Answer. No, not to stop making the Little Giants; but, after test- 
ing this machine in our claim, I wanted him to manufacture the 
Clipper, and asked him why he did not want to do it. 

Question 22. What did he say? 

Answer. He told me he would do it as soon as he got through 
with the Craigs. 

Question 23. How did the Craigs keep him from manufacturing it? 

Answer. They did not keep him from manufacturing it, 
454 but they would get the benefit of his ingenuity in getting 
it up. 

Question 24. They got the benefit of the Little Giant machine 
didn’t thev ? 

Answer. Yes, sir: then he said there was another reason—it 
would cost considerable to get up another set of patterns for each 
machine. and the Giant was giving satisfaction, and I believe he 
said he did not think that Joe Craig would consent to incur the ex- 
pense of new patterns—something of that kind. 

Question 25. How many of those Clipper machines were built ? 

Answer. I cannot tell. 

Question 26. How many did you ever see? 

Answer. | think I have seen two and I have heard of two others. 

Question 27. By whom were they built? 

Answer. I suppose they were built by Williamson & Cory ; they 
were the parties who owned the Empire foundry ? 

(QJuestion 28. At whose orders were they built? 
455 Answer. I suppose my brother ordered them ; that is my 
supposition. 

Question 29. You have been selling the Little Giant machines for 
a number of years, have you not? 

Answer. No, sir; I never sold one until I went into Marysville. 

(Question 30. When was that”? 

Answer. I went there as my brother's agent in 187%. 

(Juestion 31. Then, after 1879, how long were you agent for your 
brother in Marysville? 

Answer. From 1879 until I became a partner in the foundry. 

Question 52. That was about a year, was it? 

Answer. Yes, sir. 

Question 33. During that time did you visit the hydraulic mines 
on the coast ? 

Answer. No, sir; only Gold Run. I had business up 
456 there—collecting accounts—and hada job of piping up 
there in the fall of 1880. 
Question 34. What kind of machines were used there ? 
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Answer. They used the Giant, Dictator, and my Clipper; that is 
all ; that is the only three kinds that I ever saw there; I have seen 
two others just simply tested. 

Question 35. Can you tell what proportion of Little Giant ma- 
chines are used as compared with the Dictator and Clipper; what 
proportion of Little Giants in comparison with single-jointed ma- 
chines ? 

Answer. There is a very much larger proportion of Giants used, 
because the other machines have not been on the market ; you could 
not get them. 

Question 36. Have you had any calls for one-jointed machines ? 

Answer. IT have. 

Question 37. When? 

Answer. I think it was last summer. 

(Question 38. What time last summer? 

Answer. The latter part of the summer, [ think it was. 
457 Question 39. Sinee the decision in this case? 

Auswer. Not the summer of this year, the summer of last 
year; the summer of 1SS81. 

QJuestion 40. How many ealls did you have for those machines ? 

Answer. I had but one; not many miners have seen those Clip- 
pers. That man was a Portuguese, and from the way he described 
it—he could not speak English very perfectly—I judged that he 
wanted the Clipper. 

(QJuestion 41. You said that the Clipper machines worked easier 
and threw a better stream that the Little Giant? 

Answer. No, sir; I did not say it threw a better stream ; it threw 
equally as good a stream as my Giant did. 

Question 42. And worked easier ? 

Answer. Yes; much more easy. 

Question 43. It was a cheaper machine to build, was it? 

Answer. I was fully as cheap, I infer. 
458 Question 44. Is it not a much cheaper machine to build 
than the Little Giant? 

Answer. No; [suppose it might be built as cheap as the Little 
Giant, but IT suppose it would not be any cheaper. 

Question 45. Don’t you know that a Dictator or a Clipper would 
be a cheaper machine to build ? 

Answer. I don’t know that it is. Why should it be? 

(QJuestion 46. Which is the heavier machine of the same size—the 
Clipper or the Giant? 

Answer. I think my Ciipper there would weigh a little more than 
a number 2 Giant. 

Question 47. Does it require as much fitting and machine work 
to put together a single-jointed machine as it does a two-jointed 
machine ? 

Answer. No, sir; not quite; but then there are other offsets to 

that. Ina single-jointed machine we have no center bolt. 
409 ‘Phat has got to be put in a Little Giant and the head turned 

true, and often the iron is not round and we have to cut off 
the bolt. 
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Question 48. You think there would be no difference in the ex- 
pense of manufacturing a Clipper machine and the Little Giant 
machine ? 

Answer. I could not say, not having experience. I think there 
would be very little, if any, difference. 

Question 49. Did I understand you in your direct examination to 
say that you had not seen the time since 1872 that Dictators were 
not in use? 

Answer. I said, I think, there has been one or more in use con- 
tinuously from that time up to my time of leaving Gold Run. 

Question 50. Did you see them in use all that time ? 

Answer. When I was visiting my own claims at Indiana 

460 Hill, some two or three times a week I had occasion to visit 

the North Star, and I had to go back of the machine some- 

times and sometimes back of the discharge pipe, because we had a 
new trial most every day. 

Question —. How often did you visit those mines? 

Answer. I visited my Miami claim, when I was running it, not 
less than twice a week, and on clean-up day I went then. 

Question 52. Then thatstatement was based upon your experience 
with the machine in the Miami and Hawkins mines ? 

Answer. I had nothing to do with the Dictator down there. 

Question 53. Then the Dictator was being used at the North 
Star? 

Answer. Yes; they used a Dictator and a Giant there. 

Question 54. That is the one you referred to as having been con- 

tinuously in use ? 
461 Answer. No, sir; there were others use- there. 
Question 55. Where do you know of any others being 
used ? 

Answer. At the Church and Golden Gate consolidated claims. 

(QJuestion 56. How often did you see them at work there? 

Answer. I could not tell. When I was not very busy I used to 
take a cruise among the mines, and used to go and repair the pipe 
there to save them the expense of taking it down to the shop. I 
have repaired the discharge pipes when they were broken by a cave. 

Question 57. Where else were they at work ? 

Answer. There were two at the Kearsearge. Mr. Williard was 
foreman ofthatclaim. Then I have seen two others—one at workin 

Jeale and Company’s claim that Mr. Brink was interested in, and 
one in the Indiana claim—Judd & Co., but this one that I saw 

462 there inthe North Star might have been one of those ma- 
chines—probably was—but which one I cannot tell. 

Question 58. All of those machines were purchased before the 
Little Giant was placed on the market, were they not? 

Answer. That I cannot say. I can only say I think it is proba- 
ble they were purehased before the Little Giant in its present form 
was put on the market. 
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By the Master: 

Question 59. Do you know any reason why a practicable working 
Dictator Clipper machine of the same capacity as that of the Little 
Giant machines now in use could not be made and put upon the 
market and used with success ? 

Answer. There is no reason at all, sir, in my opinion. 


by Mr. Boone: 

Question 60. Do you know whether they ever have been made of 
the same capacity of the large Little Giant machines? 

Answer. No, sir; there is only one of each made that I am aware 

of equivalent to a number 2 Little Giant; but I tried a 
463 stream of water with my Clipper. It was not large enough 

to throw the body of water that we used. [struck a big body 
of pipe clay and required more water. I think when I first pur- 
chased it there was a four or five inch nozzle butt on the discharge 
pipe and I shortened the discharge pipe back so that I could get a 
six-inch butt on it, and I have run that machine with a five and 
three-quarters nozzle on it. It threw a pretty fair stream. It was 
too large a discharge for the size of the water-way there. 

Question G1. No larger Dictator or Clipper was ever made that the 
equivalent of a number 2 Giant ? 

Answer. I cannot say they were never made; I never saw one. 

QJuestion 62. Then it would be an experiment with you, and was 
it not, to make a larger Dictator or Clipper machine to know whether 
it would work or not? 

Answer. I should not consider it an experiment at all, Mr. Boone, 

more than enlarging the size of the first Giant that was 
464 made. 

Question 63. You have no further experience than what 
you have gained from the use of those single-jointed machines of 
the size equivalent to a-number 2 Giant? 

Answer. That is all. 

Question 64. That is what you judge from ? 

Answer. Yes; when they found that the Giant was a success, and 
wanted to make larger machines, they used that first number 1 ma- 
chine, merely enlarging them. 

Question 65, Still, is it not possible that the Clipper or the Dicta- 
tor made upon as large a scale as the large Giant would bea failure? 

Answer. That is possible but not probable? 

(QJuestion 66. Then it would be an experiment, would it not? 

Answer. Yes; it would be an experiment. 


Respondent rests. 


465 Continued by consent until Saturday, 16th inst., at 2 
o'clock, p.m. 
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SaTuRDAY, December 16, 1882. 


Present: Mr. Boone, solicitor for complainants; Mr. Wheaton, 
solicitor for respondent-. 


Testimony of John Me Allis. 


Examination-in-chief of Joux McAcuis on behalf of complain- 
ants by Mr. Boone: 


Question 1. What is your name? 

Answer. John MeAllis. 

Question 2. Where do you reside? 

Answer. In Oakland. 

Question 5. What is your business? 

466 Answer. Mining. 

Question 4. How long have you been a miner ? 

Answer. Since 1549. 

Question 5. What class of mining ? 

Answer. Gravel mining—lydraulic mining—ever since the first 
start of it. | 

Question 6. What kind of hydraulic mining machines have you 
used ? 

Answer. I have used most all kinds. When you come to speak of 
the hydraulic machines, I have used Fisher’s, Watson’s, and the 
Little Giant—the Goose Neck before I did any of tnose. 

Question 7. The Watson machine is a single-jointed machine, 
is it? 

Answer. Single-jointed—yves. 

Question 8. Where did you use the Watson machine? 

Answer. At Smartsville ? 

467 Question 9. What mine? 

Answer. I used them on two or three mines. We used 
them on what they called the Rose Bar mine and the Excelsior 
Company mine, Smartsville. 

Question 10. Where did you use the Fisher machine ? 

Answer. The same place. 

Question 11. And the Little Giant ? 

Answer. Yes; also used the Little Giant in Nevada county. 

Question 12. Now, Mr. MeAllis, please state, from your experience 
and knowledge, which of those machines was the superior machine. 

Answer. Little Giant. 

Question 13. How do the Little Giant and the Fisher machine 
compare ? 

Answer. Very well. 

Question 14. You found they were about the same ? 


(Objected to and withdrawn.) 


468 Question 15. How about the single-jointed machine ; how 
did it compare with the Fisher machine and the little Giant ? 
Answer. Well, I did not like it as well. It threw avery good 
stream, but it was harder to work. That was the only objection I 
had to it. You couldn’t elevate it quite enough. 
22—169 
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Question 16. What size of machine was the Watson machine? 

Answer. I think it was the largest he made at that time. I used 
a six-inch nozzle on it—from four to six inch, mostly. 

(Question 17. What was the size of the Little Giant that you used ? 

Answer. I have used the smaller size and the largest size made. 

(Juestion 18. Do you know what machine is generally used in 
hydraulic mines on this coast ? 

Answer. At the present time, so far as I know, the Little Giant is 

used most. 
AG9 (Juestion 19. Do you know what machines were in use 
before the Little Giant went into the market ? 

Answer. The Fisher and the Watson, both, where Iwas. I didn’t 
travel round a great deal at that time. Since that time 1 have, but 
at that time I was located at Smartsville. 

Question 20. Do you recollect what machines were used in the 
mines before the Fisher machines ? 

Answer. Goose Necks. 

(QJuestion 21. When were the single-jointed machines used ? 

Answer. The only single- jointed | machine that I have ever seen 
used was the Watson. [have heard of others. 

Question 22. That was a patented machine, was it? 

Answer. Yes, sir; I paid a royalty twice on it. 

Question 25 Tt was patented by Thomas Watson, of Nevada, was 
it? 

Answer. I got it at Nevada City. Watson and Allan went in 

together, | believe, to make the maehines. 
470 (Juestion 24. Do you understand the construction of the 
lisher machine ? 

Answer. Yes, sir. 

(Juestion 25. What element in the Fisher machine was it that 
made it superior to the single-jointed machine ? 

Answer. Well, it is easier handled. It has two joints, and you 
could turn it round or you could raise it up. I- was an easier 
machine to work. 

QJuestion 26. The Allenwood had two joints, had it not ? 

Answer. No; only one; it had a rubber, an eighteen-inch piece 
of rubber. 

(QJuestion 27. What did the Fisher machine contain in place of 
the piece of rubber of the Allenwood ? 

Answer. I should eall it a knuckle joint raised up and down in a 
half cirele. 

Question 28. Do you consider that that joint had anything 
471 todo with the success of of the Fisher machine ? 
Answer. O, yes; it made it more convenient in the mine. 

Question 29. Do you know whether or not the Little Giant con- 
tuined a joint similar to that? 

Answer. The Little Giant had a ball and a socket. 

Question 50, Was it similar to the Fisher in operation. 

Answer. Yes, sir. 
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Cross-examination of Jonas McAuuts by Mr. WHEATON : 


Question 1. Which machine did you use first—the Fisher machine 
or the Watson machine ? 
Answer. Fisher. 


472 Question 2. Did you use the Watson machine in the same 
mine that you used the Fisher machine in? 

Answer. Yes, sir. 

Question 3. What did you do with the Fisher machine that you 
used there first? 

Answer. I used it. For years it was used on different claims 
there after I used it there. 

Question 4. How came you to get the Watson machine instead of 
another Fisher machine? 

Answer. I forgot the reason I done that. I think it was because 
I could not get another Fisher machine on account of some diffi- 
culty, some litigation, or something or other, or else Mr. Fisher had 
left there; I don’t know which. 

Question 5. Was the Watson machine a good, practical machine? 

Answer. Done very well: but it didn’t suit me as well as 
473 — the Little Giant or the Fisher, for the reasons that I gave. 

Question 6. Has not the Watson machine quite as much 
of an up-and-down motion as the Fisher machine? 

Answer. No, sir. 

Question 7. Do you know how much up-and-down motion either 
of those machines has if they are so set that you can get the full 
benefit of all the movement there is in the joint? 

Answer. It is not so much in the other joint. I know the Fisher 
machine will elevate higher than the Watson machine would. 

Question 8. Suppose that vou had set the Watson machine so that 
it would have pointed further up and not quite so far down, would 
it not then have had as much elevation and depression as the 
Fisher machine? 

Answer. No; you want to set those things level, you know, to 

work them, because occasionally you want to use it 7 as 
474 near as you can get tothe machine on the ground to clear off 
the bed rock. 

Question 9. Could you not depress the Watson machine further 
than you could the Fisher machine when you depressed them both 
as far as the joint would permit? 

Answer. I think not. 

Question 10. Do you know how that was? 

Answer. I know that was an objection I had to it at the time. It 
is so long since that I have used them that I cannot recollect about 
it particularly, but I know that it would not elevate as much as the 
Fisher, and when I used the Giant that suited me better than either 
of them. 

Question 11. Has not the Little Giant more elevation than either 
of the others ? 

Answer. I think so. 
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475 Ques. 12. The Little Giant you could use without any lever, 
could you not? 

Ans. The last one I used I had no deflector, and I know we could 
use it. The pipe was sixteen feet long. 

Ques. 13. The Fisher machine had a lever? 

Ans. Yes, sir. 

Ques. 14. Could not that have been rigged on the Watson ma- 
chine? 

Ans. It could have been. I think they did sometimes put a lever 
on that machine, but it wouldn’t work as well; it was harder to move; 
you had to take a great deal of pains with it to make it move; it 
was harder to move; it was harder on the men,a great deal. I 
liked the machine very well, but still I liked the others better. 

Ques. 15. Did the Fisher machine get out of order when you 
used it? 

Ans. Yes, sir; that was the only objection I had to the machine ; 
it was a nice machine to work, but it would get out of order quicker 
than the others would—that is, it would “wear on the front joint, 
the knuckle joint. 

Ques. 16. What was the effect of the wearing on the knuckle 
joint? 

Ans. It would leak when you moved it; still it was in 
476 ~— front of the lever, where it didn’t make so much: difference. 
Ques. 17. Was there not a waste of water where it leaked ? 

Ans. No. 

Ques. 18. What benefit would there be from that water that leaked 
out? 

Ans. It was run into the flume. 

Ques. 19. What water leaked through the machine you would 
get no benefit from in washing down the bank ? 

Ans. No; but you could get all the dirt you wanted to down to 
the flame; probably half of the time it would not be leaking at all. 

Ques. 20. Miners pay a pretty high price for water, do they not? 

Ans. In some places; there are some places it don’t; it was ten 
cents an inch there where I was working. 

Ques. 21. Did you ever use the Hoskin single-jointed Dictator 
machine ? 

Ans. No, sir. 

Ques. 22. To whom did you pay royalty twice on the 
477 Watson machine. 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. I bought a Watson machine and a Fisher machine,and then 
paid Craig royalty on the machines afterwards. 

Ques. 25. On the two machines”? 

Ans. Yes, sir. He wanted to charge me on the Goose Neck, and 
I made a final settlement with him for the whole lot. 

Ques. 24. You did not pay that until after you had understood 
that Craig had recovered judgment in court against the two ma- 
chines? 


ne sac ne las 
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Ans. I don’t know. He came down there several times to see me, 
and he was asking pretty high figures, and finally he came and 
offered to settle for the whole lot if I would pay him so much. I 
didn’t want to bother with it, and thought it was better to pay him 
the rovalty than to have any litigation about it. 

Ques. 25. Was that after you had found out that vou could not 
get another Fisher machine on account of the difficulties involved 
in the litigation, and so forth? 

Ans. It must have been. It was some time after I had used all 
of them. 


478 Re-examination of Joun McAcuis by Mr. Boone: 


Ques. 1. Mr. Craig called several times, you say, to get the roy- 
alty? 

Ans. Yes, sir. 

Ques. 2. Bothered you considerably, did he not? 

Ans. Yes, sir. I suppose he went down there four or five times 
to Smartsville, not for me, though, but for the others. I don’t know 
how the others settled. I settled for myself only. 

Ques. 3. You settled it rather than be bothered any more about it? 

Ans. Yes, sir. I didn’t know anything about his right to collect 
it. I supposed he had a patent; I didn’t know. I didn’t inquire 
into that at all. 

Ques. 4. Do you know how long the Fisher machine had been in 
the market when you bought yours? 

Ans. I think I used the first one he made. 

Ques. 5. He had not yet put on the finishing touches so as to per- 

fect the machine, had he? 
479 Ans. No; he put on other improvements, I think, after- 
wards. I didn’t see them. 


By Mr. WHEATON: 


Ques. 6. Was there any ball-and-socket joint in the Fisher ma- 
chine that you had? 


(Objected to by complainant- as irrelevant and immaterial.) 


Ans. I don’t knew as you could call it—they called it a knuckle 
joint, I believe; a half circle set in a frame. You could not call it 
a ball and socket. 


By Mr. Boone: 


Ques. 7. The upper joint of that Fisher machine had but one 
motion, had it? 

Ans. Only one motion, up and down. 

Ques. 8. Had pivots on each side which prevented it from mov- 
ing sideways” 

Ans. Yes, sir. 
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By Mr. WHEATON: 


Ques. 9. Were there any pivots in that Fisher machine? 
Ans. There wasn’t pivots. I don’t know what you might call 
it. There was a frame it set In. 


480s By Mr. Boone: 


Ques. 10. Bearings? 
Ans. Bearings inside. It moved up and down in a half circle. 


Testimony of Henry Burns. 


Examination-in-chief of [eNry Burns on behalf of complain- 
ant- in rebuttal by Mr. Boone: 


(Jues. 1. Where do you reside, Mr. Burns? 

Ans. I reside in this city at present. 

(Ques. 2. What is your business? 

Ans. Mining. 

(QJues. 5. Your age? 

Ans. Fiftv-one. 

Ques. 4. How long have you been a miner? 

Ans. Since 1855—the fall of 1855. 

(QJues. 5. In what class of mining have you principally been en- 

gaged ? 
481 Ans. I have been engaged in different kinds. 
Ques. 6. What class of mining? 

Ans. Well, placer mining. 

Ques. 7. Where were vour mines located ? 

Ans. Principally in Yuba county; alsoin San Bernardino county. 

Ques. 8. What kind of hydraulic mining machines did you use in 
your mines? 

Ans. I have used the Fisher and Watson and Little Giant. 


Mr. Witkaton: We object to all this class of testimony on the 
eround that it is not in rebuttal, but is merely cumulative evidence, 
bearing upon the case attempted to be made by complainant in 
his opening testimony in this matter of accounting. 


By Mr. Boone: 


Ques. 9 Do you understand the construction of the Fisher ma- 
chine? 
Ans. I think Ido. It is a year or two since I have used them— 
two or three vears. 
482 Ques. 10. And do you understand the construction of the 
Little Giant ? 
Ans. Yes, sir. 
Ques. 11. State how the Fisher machine compared with the Little 
Giant as a hydraulic mining machine. 
Ans. The principle of action was about the same. 
Ques. 12. When was it you used the Fisher machine ? 
Ans. It was six years ago. 
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Ques. 13. Do you know when that machine was purchased ? 
Ans. Purchased about that time. 
Ques. 14. From whom did you purchase it? 
Ans. Mr. Fisher. I can’t remember the dates exactly. Perhaps 
Mr. Fisher could tell you more in regard to the date. 


(Both parties admit that the Fisher machine referred to was sold 
to the witness in 1872 or 1873.) 


Ques. 15. Did you have any trouble with the Fisher machine on 

account of its leaking, Mr. Burns? 
Ans. Well, not for a long time. 
483 Ques. 16. All those machines are liable to leak, are they 
not ? 

Ans. Yes, sir; as they wear they leak the same as others. 

Ques. 17. How did the Fisher machine operate as a hydraulic 
mining machine, successfully ? 


(Objected to by respondent as leading.) 


Ans. Successfully. 

Ques. 18. How did the Fisher and Little Giant machines compare 
with the single-jointed machines which you used, Mr. Burns? 

Ans. My preference would be for the double-jointed. 

Ques. 19. How large a machine was the single-jointed machine 
which you used ? 

Ans. Thirteen inches inlet, if I remember. 

Ques. 20. What size of nozzle would that carry ? 

Ans. I used a four and five inch nozzle. 

Ques. 21. What was the size of the Fisher and Little Giant ma- 

chines that you used ? 
484 Ans. I have used the Giants from number 2 up to number 
5; the Fisher that I used was number 4 or 5; I don’t know 

which. 

Ques. 22. What was the size of the inlet and what was the size of 
the nozzle of the Fisher machine which you had? 

Ans. On the Fisher I used six-inch, five-inch, and four-inch noz- 
zles. 

(Jues. 23. What was the size of the outlet of the discharge pipe ? 

Ans. I think it was thirteen inches; I wouldn’t be sure. We used 
a fifteen-inch pipe. How much it was tapered [ could not say now. 

Ques. 24. Did vou use those machines all under the same head of 
water? . 

Ans. No, sir; we used the Fisher under one head and the Watson 
under a different head. 

Ques. 25. What was the head under which the Watson was used ? 

Ans. Sixty to ninety feet. 

Ques. 26. What was the head under which you used the Fisher 
machine ? 

Ans. One hundred and ninety. 
485 Ques. 27. Did you ever use the Watson machine under the 
one hundred and ninety foot head ? 

Ans. No, sir. 
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Ques. 28. Why? 

Ans. | hadn’t any occasion. 

(Jues. 29. Could you have used it if you had attempted to use it 
under that head ? 

Ans. I would have tried to, of course, if I had had oceasion. 

(Ques. 30. As a hydraulic miner, what is your opinion on that 
point, as to whether the Watson machine could be successfully used 
under this high head of pressure ? 

Ans. It could be used, but, at the same time, I should prefer the 
other. The friction in the Watson machine is too heavy for me to 
handle. 

Ques. 51. What was the size of that Watson machine ? 

Ans. I could not say. It was quite large, however. It was num- 
ber 4 or 5; must be, because it was heavier a great deal than the 

number 4 Giant. 
486 Ques. 32. If the Fisher machine and the Watson machine 
had only been in the market, which machine would you have 
purchased ? 

Ans. I think [ should prefer the Fisher. 

Ques. 35. For all heads, should you ? 

Ans. For any purpose. 

Qjues. 84. Did you say that you thought you would prefer the 
isher machine, or that you would prefer it? 

Ans. | would prefer it. 

Ques 35. What element in the Fisher machine makes it preferable 
to the Watson machine—that is, 1 mean, what particular point in 
the machine ? 

Ans. It can be handled so much easier. One man can handle the 
Fisher machine. 

Ques. 56. What feature in the machine makes it so much easier 
to handle ? 

Ans. It must be the friction—packing of the gravel in the pack- 
ing of the machine. 

(Jues. 37. Lrefer to the construction of the machine. What feature 

in the construction of the machine is it that makes it supe- 
487 rior to the Watson ? 
Ans. They have a greater leverage, in the first place, to 
handle it; they have this lever back of it. 

(QJues. 3S. Is there anything in the construction or arrangement 
of the joints that makes it easier to handle than the Watson ma- 
chine? 

Ans. Apparently; yes; one packs the sand so that it is almost 
impossible for one man to move it. 

(QJues. 59. Which one is that ? 

Ans. The Watson. 


Cross-examination of Hexry Burns by Mr. WHeEatTon: 


Ques. 1. Do you know whether the Watson machine that you 
used turned on wheels or whether those wheels had been taken off 
and flat lugs substituted in place of them on account of the suit 
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against the manufacturers of that machine brought by the Craigs 
under the Quartus Rice patent? 
Ans. The nae were still on the machine. 
488 Ques. 2. Which way did that machineturn hard? Was it 
the up-and-down motion or the horizontal motion ? 

Ans. The horizontal motion was the one that turned hard. 

Ques. 5. How was the up-and-down motion to it ? 

Ans. It was not so hard. 

Ques. 4. Were not both of those motions actually easier in the 
Watson machine than they were in the Fisher machine, if you took 
off Fisher's long lever and turned the machine by the nozzle as you 
did the Watson machine ? 

Ans. I am not sure, but I think not, because I have had three or 
four men on the Watson machine to help me move it after stand- 
ing, say, half an hour, with a rope attached. 

Ques. 5. Did you ever have more than one man on the Fisher 
machine ? 

Ans. Not that I remember. 

Ques. 6. Do you know how they would compare with each other 
if the lever was taken off the Fisher machine ? 

Ans. I could not say; I never used them in that manner. On 

occasions I have used the Fisher machine when there was no 
489 chance to work the lever, but not so as I could say how it 
would generally work. 

Ques. 7. Then, as a matter of fact, you do not know which was 
the easier-moving joint, that of the Watson or that of the Fisher 
machine ? 

Ans. Nothing more than I can judge from what experience I had 
with them. 

Ques. 8. Had not the semi-cylindrical jointin the Fisher machine 
a great deal more bearing surface than the joint in the Watson ma- 
chine? 

Ans. There was less friction in the Fisher machine, I think. 

Ques. 9. Which had more bearing surface between the parts of the 
joints, the Fisher machine or the Watson machine? 

Ans. The Watson must have had the largest. 

Ques. 10. Did the Watson machine have any leather packing in 
it, or did it work up metal surfaces, one against the other? 

Ans. Leather packing. 

Ques. 11. Then where the leather packing was the metal surfaces 

did not come in contact in the Watson machine, did they ? 
490 Ans. Not unless it was worn out. 
Ques. 12. Was the packing worn out in the Watson ma- 
chine that you used ? | 

Ans. The packing would wear out quite often. 

Ques. 13. What did you do in that case 

Ans. Renewed it. 

Ques. 14. Were there any surfaces of the Watson joint where 
metal wore against metal when the machine was in good order? 

Ans. There was not. 
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Ques. 15. Then the friction came merely upon the leather pack- 
ing and upon the wheels which rolled round on the inverted flange ? 

Ans. Yes, sir. 

Ques. 16. In the Fisher machine there was a metal surface bear- 
ing against a metal surface in the upper joint, was there not, with- 
out any leather packing at all ? 

Ans. I am not sure. If I remember right, there was a rubber 

packing. I wouldn't be sure in regard to that. As I told you, 
491 it has been some time since I handled that machine. How- 
ever, it didn’t leak much until it was worn. 

(QJues. 17. Was it not the case with that metallic joint—that of the 
Fisher machine—that the metal itself would wear away in the 
course of a few months so that the machine would leak ? 

Ans. It — to several months, because I used it several months— 
the one I wore out; I didn” wear it out, but I left it there and it was 
in use at that time; I used it two years and it was looking worn at 
that time, but not so but what they used it right along. 

Ques. 15. In your opinion as a mechanic, would not the friction 
on the bearing surface of the Fisher machine, that was so-arranged 
that it would wear so as to make the machine leak, would not that 
friction make the joint move harder up and down than would the 
joint of the Watson machine which turned round upon the rollers 
under the inverted flange ? 


(Objected to by complainant- on the ground that the witness ts 
not testifying as a mechanical expert, and no foundation has been 
laid for the evidence called for in the question.) 

Ans. Not in my experience. 


492 Continued by consent until Monday, 18th instant, at two 
o'clock p. m. 
Monpay, December 18th, 1882. 
Present: Mr. Boone, solicitor for complainant-; Mr. Wheaton, 
solicitor for respondent-. 


Testimony of John Timmons. 


Examination-in-ehief of Joux Timmons on behalf of com- 
plainant- by Mr. Boone : 


Ques. 1. What is your name, age, and place of residence ? 

Ans. My name is John Timmons; my age is fifty-two; place of 
residence, San Francisco. 

Ques. 2. What is your occupation ? 

Ans. I have no particular occupation. 

Ques 5. How long have vou resided in San Francisco ? 

Ans. Since 1872. 

(ues. 4. What business were you engaged in before you came to 
San Francisco? 

Ans. Mining. 

493 Ques. 5. Where? 
Ans. In Nevada county. 
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Ques. 6. What class of mining ? 

Ans. Hydraulic mining, principally. 

Ques. 7. Do you know anything about the different hydraulic 
mining machines that have been used in this State? 

Ans. Yes, sir. 

Ques. 8. What machines are you familiar with ? 

Ans. Well, it was mostly hose that was used in the early days of 
mining. 

Ques. 9. What succeeded the hose ? 

Ans. Then there was the Goose Neck. 

Ques. 10. You are familiar with that machine ? 

Ans. Yes, sir. 

Ques. 11. Then, what next? 
494 Ans. The Dictator, } believe, next. 
Ques. 12. The Dictator machine? 

Ans. Yes, sir; used in the diggings I knew. 

Ques. 18. How long did that remain in use? 

Ans. It was in use when I left; not so very much; a part of the 
time. 

Ques. 14. What machine next? 

Ans. The Little Giant was next; that was used mostly. 

Ques. 15. The Little Giant displaced the Dictator, did it? 


(Objected to by respondent as leading.) 


Ans. It was looked on as being the best; the Little Giant was best 
for a big head of water; the Dictator answered for a small head. 

Ques. 16. Which of those machines have you actually used ? 

Ans. Used both. 

Ques. 17. Both of which. 
495 Ans. The Dictator and Giant—the Little Giant. 
Ques. 18. How long did you use the Dictator? 

Ans. About a year from the time I left there. It was not used all 
the time. When we used a big head of water we used the Little 
Giant. } 

Ques. 19. Now, from your experience, Mr. Timmons, what are the 
comparative values of those two machines—the Dictator & the Little 
Giant? 

Ans. Well, the Dictator is the best—er the Little Giant is the best, 
I should say, because you can run a larger head of water through it; 
that is the advantage. 

Ques. 20. You say you used them on the same mine, did you? 

Ans. Yes, sir. 

Ques. 21. Used them with the same head of water? 

Ans. Yes, sir; the same head of water and the same pressure. 

Ques. 22. Under the same pressure ? 

Ans. Under the same pressure. 
496 Ques. 23. You say you found the Little Giant to be the best 
machine, did you? 

Ans. The Little Giant was the best because you could run more 
water through it. The Dictator was small at the opening or inlet. 
Ques. 24. Was that the only fault you found with the Dictator? 
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Ans. That was the principal fault. 

Ques. 25. If that inlet had been made large enough would it have 
been as good as the Little Giant machine ? 

Ans. I don’t know. It was harder to handle because it would 
turn up straight; you had to have a weight on it to keep it down. 

Ques. 26. Now, if both those machines were in the market, the 
Little Giant and the Dictator, and you were in need of a hydraulic 
machine, which would you purchase ? 

Ans. I would purchase the Giant. 

(ues. 27. No difference what the head of water was? 

Ans. No difference what the head of water was. You could 

change your head, make it smaller, by using littler nozzles. 
497 Ques. 28. In your judgment, would the Dictator machine 

have been a suecessful competitor with the Little Giant if it 
had been manufactured steadily after the Little Giant machine was 
placed upon the market? 

(Objected to by the respondent for the reason that it is irrelevant 
and incompetent testimony, besides the witness is not shown to be 
in possession of any data on which he can form opinions of any 
weight or value.) 


Ans. No. 
Cross-examination of JouN Timmons by Mr. WHeaton: 


Ques. 1. When you speak of the Little Giant being better because 
it would earry a bigger head of water do you mean that it would 
carry where the head of water was of greater depth or higher pressure 
or only a greater head in quantity ? 

Ans. Greater in quantity from the same head; it had a bigger 
inlet. 

Ques. 2. And a bigger outlet? 

Ans. Yes; you could make that as big as you wanted to with 

different-sized nozzles. 
498 (QJues. 5. You could not make the inlet or outlet of the Die- 
tator as large as that of the Little Giant any way; you had 
not an inlet big enough. 

Ans. You could not make the outlet bigger. The Little Giant 
used about a seven-inech pipe. 

Ques. 4. Do you know anything about the advantages of a larger 
machine over a smaller one? 

Ans. Well, yes; you can run a larger pipe. You can run a bigger 
head of water with more pressure. The larger the machine the bigger 
the head of water. 

Ques. 5. Is not that all the difference between the working of the 
small machine and the large one, so far as your experience goes ? 

Ans. That is pretty much all the difference. : 

Ques. 6. Uf that Dictator machine had been of the same capacity 
as the Little Giant—that is, if it had as big an inlet and outlet as 
the Little Giant, it would have been just as good a machine, as far 
as you could judge? 

Ans. It would not have worked the same on account of the Little 
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Giant keeping its place where you moved it. The Dictator 
499 you had to weight down or it would turn up straight; you 
had to have a weight tied to it to keep it down. 
Ques. 7. Did it throw just as good a stream of water as the Little 
Giant, using the same pressure ? 
Ans. Well, not much difference. 
Ques. 8. Did you have to balance the Little Giant also? 
Ans. Qh, yes. 
Ques. 9. Did you have to balance it ? 
Ans. It was not balanced the same as the Dictator, with a weight 
on the discharge pipe. 
Ques. 10. It was balanced by a weight, wasn’t it ” 
Ans. Yes, sir. 
Ques. 11. That is, the Little Giant was balanced by a weight? 
Ans. The Little Giant was handled with a lever. 
Ques. 12. Wasn’t it balanced with a weight ? 
Ans. Yes, sir. 
Ques. 13. You never used the Fisher machine, did you ? 
500 Ans. No. 
Ques. 14. You don’t know what made the Fisher machine 
a failure—why it was not used ? 
Ans. No, sir. 


Re-examination of Jonnxn Timmons by Mr. Boone: 


Ques. 1. You say you had to hang a weight on the end of the dis- 
charge pipe of the Dictator ? 

Ans. Yes, sir. 

Ques. 2. That weight had to be suflicient, had it not, to counter- 
balance the pressure of the water ” 

Ans. Yes, sir; to keep it down. 

Ques. 3. Did that weight interfere with the handling of the ma- 
chine? 

Ans. Oh, no; you could move it round. 

Ques. 4. How would you raise and lower the machine, the dis- 

charge pipe, with that weight on it? 
o01 Ans. You would make the weight lighter if you wanted it 
raised. 

Ques. 5. Did the weight remain there all the time? 

Ans. The weight remained there. 

Ques. 6. It had to be handled with the discharge pipe, hadn’t it? 

Ans. Yes, sir. 

Ques. 7. Did you have any weight on the discharge pipe of the 
Little Giant machine? 

Ans. No; that I am notsure about; I think not. I did not work 
much with that machine myself. Iam not sure how the Little 
Giant worked ; it was the Dictator I paid most attention to. 

Ques. 8. Is that the only Dictator you ever used ? 

Ans. That is all. 

Ques. 9. That one machine? 

Ans. That one machine. 
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502 (Ques. 10. Do you know of your own knowledge whether or 
not a Dictator made with a larger inlet to throw a larger stream 
and under a higher pressure could be successfully used ? 

Ans. I don’t think it could, because the Little Giant was used in 
all the mines around where I was; only one Dictator that I know of. 

(Ques. 11. You have used the old hose, have you ? 

Ans. Oh, yes; I used the old hose in early times. 

Ques. 12. That threw a very good stream under low pressure, 
didn’t it? 

Ans. Yes, sir; a better stream in proportion than the other, be- 
cause it was straighter. The straighter it is the better stream it is. 
Then the Goose Necks came in. 

(QJues. 13. Is it desirable in hydraulic mining to use large streams 
under a heavy pressure ? 

Ans. Yes, sir; if the ground is hard it is. 

(Jues. 14. Most of the ground is hard in this country ? 

Ans. Mostly hard. Then you want to send the water all together, 
get it all through the pipe, so you can use it to better ad- 

vantage. 
503 Ques. 15. Now, what feature in either of these machines, the 
Allenwood or Goose Neck, or the Dictator or the Little Giant, 
is it which makes it superior to the hose? 

Ans. Oh, the hose. You couldn’t run more than about one hun- 
dred inches of water formerly through the hose; it is too hard to 
handle, and then it would burst, you know. 

Ques. 16. The Allenwood was an improvement on the hose then, 
the Goose Neck ? 

Ans. Yes; you had but about five or six feet of canvas. 

Ques. 17. Did that enable you to use larger streams under heavier 
pressure than you could with the hose ? 

Ans. Yes, sir; you could use a larger pressure. When using a 
heavier pressure you had a heavier stream. 

Qjues. 18. Hlow was it with the Dictator machines ? 

Ans. That was an improvement on the Goose Neck. 

(QJues. 19. That was an improvement on the Goose Neck ? 

Ans. Yes, sir. 

Ques. 20. Did that enable you to use larger streams of 
504 water under heavier pressure ? 

Ans. It was not sodangerous to handle. If the Goose Neck 
got loose it would kill you. You had to tie it with stakes in the 
ground. 

Ques. 21. That was the feature of improvement of the Dictator 
over the Goose Neck ? 

Ans. Yes, sir. When moved down it would stand where you 
left it. 

Ques. 22. Now, did the Little Giant machine increase the capacity 
of the water—that is, did it allow you to use larger streams under 
heavier pressure still ? 

Ans. Yes; you could use a larger stream under heavier pressure. 
A heavier machine. 
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Recross-examination of Joun Timmons by Mr. WHEATON: 


Ques. 1. What claim was that Dictator used in that you speak of? 
Ans. It was used in my claim at Chalk Bluff. 
Ques. 2. What claim ? 
005 Ans. The Timmons claim. Mr. Rockman was the only 
one that was using it. 

Ques. 3. Was that the claim called the Duryea claim? 

Ans. Yes, sir; Duryea got it afterwards. 

Ques. 4. Do you know how long that Dictator continued to work 
on that claim ? 

Ans. I don’t know. 

Ques. 5. When did you first know it at work there ? 

Ans. In 1872. 

Ques. 6. What time in 1872? 

Ans. In the winter of 1872. I have been down here most of the 
time. 

Ques. 7. What time in 1872 did you come down. here? 

Ans. I have been down here in the fall. 

Ques. 8. It was in the forepart of the winter of 1872—that is, the 

winter of 1871 and ’72 that you saw it? 
506 Ans. Yes, sir; in 1872. 
Ques. 9. How long since you have been in any business ? 

Ans. I have not been in any business here but dealing in mining 
stocks. 

Ques. 10. You have been dealing in mining stocks? 

Ans. Yes, sir. 


Testimony of Geo. HT. Rogers. 


Examination-in-chief of Greorce H. RoGcers on behalf of 
complainant by Mr. Boone: 


Ques. 1. What is your name and age? 

Ans. My name is George H. Rogers. I am sixty-three. 

Ques. 2. Do you live in San Francisco ? 

Ans. I do at present; yes, sir. 

Ques. 3. What is your occupation ? 

Ans. My occupation—at present I am working in the mint. 
007 Ques. 4. How long have you lived in San Francisco? 
Ans. Since September last. 

Ques. 5. Where did you reside before that? 

Ans. My last year previous to that I was superintendent of the 
State prison at Folsom. I came here in September. Only one year 
I was there. 

Ques. 6. Have you had any experience in mining in this State ? 

Ans. Prior to mv going to the prison I never did anything else. 

Ques. 7. What class of mining was you engaged in? 

Ans. All kinds of mining. I first commenced here in 1852 in 
placer mining. I followed up all the different routine of mining as 
it progressed and improved, and so on. 

Ques. 8. How long did you follow hydraulic mining ? 
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Ans. Well, I had more or less to do with hydraulic mining 
ever since it was started. Hydraulic mining was first started in 
1855. 
508 Ques. 9. Have you had any experience with the hydraulic 
mining machines that are used on this coast ? 
Ans. Well, yes; I have seen the working of pretty nearly all of 
the inventions that have been gotten up. 
(Ques. 10. Used all of them, have you, nearly ? 


(Question objected to by respondent- as leading and withdrawn.) 
Ques. 11. State what machines you have used. 
Mr. WHEATON: Personally used, with your own hand. 


Ans. I have used with my own hands all the machines, pretty 
much. I first used what was called the Goose Neck. That was in 
1864 and 1865. 

Ques. 12. Which one next? By the way, state whether you had 
used the hose prior to the Goose Neck. 

Ans. Oh, yes; used the canvas hose. The Goose Neck was the 
first cast machine. 

Ques. 138. Go ahead. State what next. 

Ans. We used next what was called the Dictator. 
509 (Ques. 14. When was it you used that? 

Ans. Used that in—I could not be positive about the year 
when we commenced using that. 

Ques. 15. As near as you can. 

Ans. It was along somewhere in 1867 and ’68; I would not be 
positive about that. 

Ques. 16. That was the next machine you used, was it? 

Ans. It was the next machine I used. That you may the better 
understand, I was water agent nearly twenty years consecutively and 
was in all the claims in that vicinity; every time | would go in a 
claim I used to try the machine; sometimes by request, sometimes 
of my own accord. 


Mr. Boone: I suppose I may state to the witness that the Dictator 
was out about 1870 to 1872 

Mr. Wueaton: I object to your giving the witness any informa- 
tion and to your leading questions also. 


Ques. 17. What machine did you use next to the Dictator? 
Ans. What is called the Little Giant. 
Ques. 18. How long did you use the Dictator ? 
510 Ans. Not a great while; a very short time; I could not say 
positively what length of time we used them; I know it was 
not long; the Little Giant superseded that. 

Ques. 19. In your opinion, judging from your experience, what is 
the value of the Dictator as compared with the Little Giant ma- 
chine ? 

(Objected to by respondent- on the ground that the comparison 
should be made between the Fisher machine and the Dictator ma- 
chine on the ground that the Little Giant was covered by other pat- 
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ents besides the complainants’, which other parties were paid a 
larger royalty, the only question in this case being what the inven- 
tion of the plaintiff Fisher was worth, and he has no right to include 
in that an invention which was covered bv other patents; for the 
further reason that the witness has not shown that he knows the 
value of either machine in a pecuniary sense.) 


Ans. Well, the difference between the two machines, so far as my 
experience has gone, and I have had considerable, I would not con- 
sider the Dictator very valuable at all in comparison with the Little 
Giant. 

Ques. 20. Did you ever use the Fisher machine? 

Ans. No, sir. 
511 Ques. 21. Did you know the Fisher machine ? 
Ans. I have seen it, but I never used it. 

Ques. 22. You understand its construction and operation, do you ? 

Ans. I could not say that I do. 

Ques. 25. If you were going to purchase a hydraulic mining ma- 
chine and you should find the Dictator and the Little Giant in the 
market, which of those two machines would you purchase ? 

Ans. I would certainly purchase the Little Giant. 

Ques. 24. For all purposes for hydraulic mining ? 

Ans. Yes, sir. 


Cross-examination of GrorGce H. Rogers by Mr. Wueaton: 


Ques. 1. Did you ever own either the Goose Neck ora Little Giant 
or a Dictator machine ? 

Ans. I never owned any of those machines. 

Ques. 2. What mines have you owned any interest in in 
512. ~=which any of those machines were used ? 

Ans. I didn’t own any interest in any mines where the 
machines were used. 

Ques. 3. In what mine did you ever work for wages or as an em- 
plovee in which any of those machines were used ? 

Ans. I worked in the mines belonging to Mr. Hayward here in 
the city ever since he purchased the property of the South Yuba 
Canal Co. 1 worked for them prior to that & for him since. 

Ques. 4. Was vou working for wages in those mines ? 

Ans. I was working under a salary as water agent. 

Ques. 5. What was your position in those mines? 

Ans. My business was whenever it was necessary for me to go to 
the mines to see what change was wanted in relation to water. It 
was of almost daily occurrence in one place or another. 

Ques. 6. Did you do anything more in those mines than merely 
attend to the water? 

Ans. Nothing more than when I would go down. Almost every 

time I would go into any of them I would take hold of the 
513 pipes, you know, for a few minutes to see the working of 
them. 

Ques. 7. Did you ever work in either one of those mines as a 
miner ? 
24—169 


186 RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


Ans. Not under wages ; I did not. 

Ques. 8. Then your whole experience with the use of these hy- 
draulic machines is confined to your going into the mines, merely 
taking hold of them and working them for a few minutes? 

Ans. On my regular business course it was my habit to take hold 
of the pipes every time I would go in for a short time. I was not 
employed there for that business. I was looking after the water. 

(QJues. 9. Have you ever been in any employment in which it was 
your business to attend to a hydraulic mining machine since 1869? 

Ans. No, sir. 

(Ques. 10. In what mine did you see the Dictator? 

Ans. The Dictator, I think, as well as I remember—TI could not 
be positive what mine I saw it in—in some of the Globe Run 

claims; I think along in the summer of 1865, 
O14 Ques. 11. Who owned it? Who owned the machine or 
the mine in which that Dictator was worked? 

Ans. Well, a gentleman by the name of Jewell. Jewell and 
Jones, I think, were the owners of the claim, as far as I know; so 
IT heard. Whether they owned it or not I don’t know. 

Ques. 12. Can you swear that those gentlemen ever had a Dictator 
in their claim at Gold Run? 

Ans. What? 

Ques. 13. Can you swear that the gentlemen you have named 
ever had a Dictator hydraulic mining machine in their claim at 
Gold Run? 

Ans. I would not swear to it any further than that they told me. 
That is what they said the name of the machine was. That is all 
I know about it. 

Ques. 14. Will you swear to that; that they told you the name of 
the machine they had there was the “ Dictator?” 

Ans. No; I would not. 

Ques. 15. Now, do you actually know that you have seen a Die- 

tator hydraulic mining machine in your life? 
515 Ans. So faras this: lonly know by what they called them. 
It might have been a Dictator or might not have been. I 
not having any interest in the machine, of course I could not tell. 

Ques. 16. Ilow long since have you seen a machine that was called 
a Dictator ? 

Ans. I have not seen one for quite a number of years. 

Ques. 17. What do you mean when you say quite a number of 
years ? 

Ans. Five or six vears. I might have seen some old ones lying 
around in the claims, 

Ques. 18. How long since you have seen a Dictator mining ma- 
chine in use? 

Ans. I have not seen it in use for—I could not be positive about 
that. (uite awhile, though. 

Ques. 19. Ilave you seen one in use since 1865? 

Ans. I could not swear that I did. 

(Jues. 20. How long did vou ever use one yourself? 
O16 Ans. Only a few minutes at a time. 
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Ques. 21. Are you sure you ever did use one a few minutes? 

Ans. All I know about it is what they told me—that that was the 
name of it. 

(QJues. 22. How was that Dictator machine made ? 

Ans. I never noticed it particularly enough to describe it to you. 
I could not describe it. 

Ques. 25. Was there one joint or two in it? 

Ans. That I could not tell you. Not being interested in the ma- 
chine and never purchasing one, 1 didn’t pay much attention to 
them ; only just the working of them. 

Ques, 24. Then you know very little about the Dictator, don’t you, 
if you can’t tell whether it had one joint or two ? 

Ans. I don’t profess to know but very little about it. It is a long 
while ago. Not being interested in it, I didn’t pay much attention 
to it. 

Ques. 25. What was the trouble with that Dictator machine you 

did see, if you remember it ? 
vl7 Ans. Well, all the prejudice I heard against it was that it 
was hard to manage. 

Ques. 26. What trouble did you find with it as you used it? 

Ans. I found no trouble; did not consider it first class. I know 
it was very hard to move it around. 

Ques. 27. Wasn't it far the best machine that you had ever seen 
up to that time? 

Ans. Well, it was the best up to that time, probably; there was 
not a great deal ahead of it. 

Ques. 28. When did you last use any hydraulic machine ina 
mine? 

Ans. I used it, I think it was, in July last a year ago; about the 
winding up of the Hayward claims, I think was the last. 

Ques. 29. You say you are employed in the mint, are you? 

Ans. Yes, sir. 

Ques. 30. Is the complainant, Frank H. Fisher, in the mint also? 

Ans. Yes, sir. 
518 Ques. 31. Did he help you to get your position in the 
mint? 

Ans. No, sir; not that I know of. If he did I am very thankful 
to him for it. I didn’t know Mr. Fisher was there until a few days 


ago. 
Re-examination of Geo. H. RoGers by Mr. Boone: 


Ques. 1. What did you say your business was at the time this 
Dictator machine was used in the mine? 

Ans. I was water agent at that time. 

Ques. 2. What do you mean by water agent? What does that 
include? What were your duties? 

Ans. It includes a certain distance of water ditch to attend to; to 
sell water to the mines wherever we could—wherever we had a 


chance. 
Ques. 3. The water that went through those hydraulic machines? 


ne ° en ee 
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Ans. Yes, sir; distributing it out to mines wherever we could find 
sale for it. 
519 Ques. 4. How long did you continue in that business? 
Ans. I commenced there in 1865. 

Ques. 5. How long did you continue’ 

Ans. Up to the time I left there, the first of this month a year ago. 

Ques. 6. Did your duties call you to the various mines along the 
ditch ? 

Ans. Yes, sir. 

Ques. 7. You became familiar with the machines that were in 
use, did you? 

Ans. Yes, sir; nota claim within five or six miles of where I lived 
that I have not been in—some of them a great many times; some 
of them three or four times a week. 

Ques. 8. When you was there you saw the various machines they 
had in use ? 

Ans. Yes, sir. 

Ques. 9. Did you ever see any other Dictator in use along there 

in those mines? 
520 Ans. No; not in those years—not at any time that I recol- 
lect. 

Ques. 10. How often did you handle that Dictator—take hold of 
it and run it for a time—more than once? 

Ans. You mean the Dictator? 

Ques 11. Yes. 

Ans. Nota great many times; probably eight or ten, in all, dif- 
ferent times. 

Ques. 12. About how long would you run it each time ? 

Ans. Five or ten minutes—sometimes longer; just as I had time 
to spare. 

Ques 15. Now, can you describe that machine—the construction 
of that Dictator” 

Ans. I really could not; I could not draw it to save me. 

Ques 14. What was the machine called by the parties in the mine 
that were using it? 

Ans. Well, that is what they called it. 

Ques. 15. What—the Dictator ? 
521 Ans. Yes, sir. 

Ques. 16. You often worked the other machine in the 
mine—the Little Giant? 

Ans. Yes, sir; oftener than the other. 

Ques. 17. What difference did you find in the operation—the 
handling of the two machines? 

Ans. Well, there is a vast deal of difference, because you could 
throw a stream with the Little Giant almost anywhere you were a 
mind to, where you wanted to; do it very easily, too; do it with 
one hand, whereas in the case of the Dictator it took two or three 
men, and sometimes they could not do it. 

Ques. U8. low about the pressure under which those machines 
were operated ? 

Ans. Well, they were under a pretty heavy pressure. I never saw 
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it surveyed and never surveyed it. On the Hayward claims there 
those claims were run under three hundred and sixty foot pressure. 
Ques. 19. Was the Dictator operated under three aendoad & sixty 
foot pressure ? 
Ans. Not that I know of. 
. 022 Ques. 20. You don’t know what pressure ? 
Ans. I don’t know what the pressure was. 
Ques. 21. Well, you say you found the Little Giant worked easy ? 


(Question objected to as leading and withdrawn.) 


Ans. 

Ques. 22. How long have you known Mr. Fisher? 

Ans. I have known him about thirty years. 

Ques. 25. Intimately ? 

Ans. Well, we were intimately acquainted at one time. I have 
not seen him for fifteen or eighteen years before I met him in San 
Francisco. 

Ques. 24. How long ago was that? 

Ans. That was about ten days ago. 


Recross-examination of GeorGce H. Rogers by Mr. WHEATON . 


523 Ques. 1. Did those Little Giants used on the Hayward 
=. mines have deflectors on them? 

Ans. Reflectors ’ 

Ques. 2. Deflectors. 

Ans. I don’t understand what you mean by that. 

Ques. 5. Are you so little acquainted with hydraulic mining ma- 
chines that vou don’t know what deflectors are? 

Ans. They might call it by one name and you by another. I 
might know what you mean if I understand the proper name of it. 
Miners, you know, don’t call things by the same name. 

Ques. 4. Did the Little Giant machines which you used in the 
Hayward claims have some sort of device at the outlet end of the 
nozzle so that by turning that device the water would strike it and 
turn the machine ? 

Ans. No; I don’t know anything about anything of that kind. 

- Ques. 5. You have not seen that in use? 
Ans. If that was there they didn’t put it in operation so that I 
noticed it. There might have been something of the kind 
there. 
O24 Ques. 6. Was this Hayward claim at Dutch Flat? 
Ans. Yes, sir. 

Ques. 7. When did you last use the Little Giant in that claim? 

Ans. Well, I could not be positive about that. 

Ques. 8. Have you actually used one of those Little Giant ma- 
chines in the Hayward claim within six years last past with your 
own hand? 

Ans. Well, I used machines there that they called the Little Giant. 

¢ Ques. 9. Have vou used one of them within six years last past? 

Ans. Yes, sir. What they called the Little Giant, I have. 
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(Ques. 10. You say you don’t know whether there were deflectors 
on them or not? 
Ans. I do not. 
Ques. 11. Who was foreman of the claim when you used them 
there? 
O25 Ans. John Harriman, 


Testimony closed with this exception: If the court decides that 
the joint machines which Mr. Hoskin is now making are an infringe- 
ment of the Fisher patent, then further testimony shall be taken so -. ae 
as to cover those additional machines made up to the time of making 
the last machine. 

Monpay, January 29, 1883. 

Present: Mr. Boone, solicitor for complainant-; Mr. R. Hoskin, 

respondent. 


Testimony of Richard Hoskin. 


Testimony of Ricnarp Hoskin, recalled on behalf of com- 
plainant-: 
The Witness: The number of machines of the style of “ Exhibit 
New Style Joint” made by us since November Srd, 1582, is seven- 
teen number 1 machines, four number 2, two number 3, one 
number 4, one number 5. These machines were sold at the 
526 same prices as the corresponding numbers of Little Giant - = 
machines, so called. 
(Continued, subject to notice.) 
Endorsed: Filed May 21, 1883. L.S. B. Sawyer, clerk, by J. F. . ’ . 
QO’ Beirne, deputy clerk. 
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O27 Complainants’ Exceptions to Master’s Report. 
In the United States Circuit Court, Distriet of California. 
Frank IL. Fisuer et al. vs. RicHarp Hoskin et al. 
Before the master. 


Exceptions taken by the said complainant- to the report of S. C. 

Houghton, Esq., master in chancery of this honorable court, to - - 

whom this cause stands referred, bearing date the 21st day of May, 

A. D. 1885. 

First exception. For that the said master in and by his said report 
certified “that the value in the infringing machine of the rifles is 
fixed by the Craig-Iloskin contract ; ” 

Whereas the said master ought to have certified that the Craig- 
Hoskin contract cannot be taken into account in fixing a royalty on 
the rifles, beeause—tirst, it is a contract entered into between two 
defendants at a time when the subject-matter of the contract was in 
litigation and when it was apparent that more litigation would fol- 

low; secondly, because the license fee or royalty established 
528 by said contract covered all the patents owned by Craig, to 
the number of three, besides the rifle patent ; thirdly, because 
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the defendants have not shown what proportion of the license fee or 
royalty fixed by the contract went to the rifle patent, and because, 
further, the acts of the defendant Hoskin in selling rifles to other 
parties for two dollars and a half a set after the date of the contract 
is evidence that the parties themselves did not consider the amounts 
named in the contract to be a license fee or royalty on the rifles 
alone. 

Second exception. For that the said master hath certified that “a 
claim for profits derived from repairing such infringing machines 
could no more be sustained than a claim for profits derived from re- 
pairing the machine of the patentee himself. The claim for profits 
oh repairs is not allowed ;” 

Whereas said master ought to have certified that the complain- 
ant- is entitled to all the advantages the defendants derived from 

the infringement of complainants’ patent; that the business, 

529. as held, managed, and conducted by the defendants, was a mo- 

nopoly which practically shut out competition, and it was this 

fact that brought them the repairs. No other manufacturer had the 

proper and necessary patterns to enable them to repair such ma- 

chines ; hence the repairing of said machines was an advantage and 

rofit to defendants arising out of their infringement and ought to 
be allowed. 

Third exception. For that the said master hath certified that 
“whatever profits have been made by respondents Craig have arisen 
from the assignment to Hoskin by them of patents which they 
owned, and complainants can have no interest in such profits,” 
whereas said master should have certified that as the respondents 
Craigs were parties to said infringement, and received a portion of 
the profits of said infringement they are liable to that extent in this 
according ; that the only patent named in the Craig-Hoskin con- 
tract which was used in the construction of the Little Giant machine 
was the one covereing de Macy & Martin’s rifle,and the royalty fixed 

by said contract was more in the nature of a consideration for 
530 = ticing up the other patents named in the contract, so as to 

prevent others from getting hold of them and breaking the 
monopoly ; that the proportion of royalty in the rifle patent, as com- 
pared with the entire royalty named in the contract, is fixed by the 
defendant Hoskin by his selling rifles to other parties for two dol- 
lars and a half per set to go into opposing machines; and as defend- 
ant Hoskin in his testimony in this accounting admits that in eal- 
culating the cost price of the machines he had deducted the cost 
(two dollars and a half) of the rifles in each machine accounted for, 
no further rovalty ought to be allowed on them, and therefore the 
money received by the Craigs is a part of the profits derived from 
the manufacture and sale of the infringing machines, and ought to 
go to the complainant. 

Respectfully submitted, 

JOHN L. BOONE, 
Solicitor for Complainants. 


(Endorsed :) Filed June 9,83. L.S. B. Sawyer, clerk, by J. F. 
O’Beirne, deputy clerk. 
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Respondents’ Exceptions to Master’s Report. 


531 In the United States Cireuit Court, Ninth Circuit, District of 
California. 


FRANK HL. Fisuer et al., Complainants, 
v8. No. 2296. 
RicHArpD Hoskin et al., Defendants. 


Exceptions taken by the defendants, Richard Hoskin and Joseph 
Hoskin, to the report made herein by 8S. C. Houghton, master in 
chancery, to whom this cause was referred by order of this court. 


First exception. The said defendants except to said report for that 
the said master in his said report has found and reported that the 
use of the complainants’ invention enabled the defendants to pro- 
duce a machine Which controlled the market, and that they left open 
to the miners no other way of supplying their needs in this direc- 
tion, Whereas the said master should have found and reported that 

the respondents had the full control and monopoly of the 
532 market for hydraulic machines by virtue of the various 

United States letters patent which they owned and the decrees 
of this court enjoining other parties, including the complainant 
Fisher, from infringing those patents and that there were well-known 
single-jointed machines which were not covered by any patents ex- 
cept such as the defendants owned, which single-jointed maclines 
were adequate to all the requirements of hydraulic mining and 
which defendants would have made and sold to the miners if the 
miners had refused to purchase the two-jointed machines. 

Second exception. For that the said master in his said report has 
in effect found and reported that the suecess of the “ Little Giant” 
machines and all the beneficial and pecuniary advantages belonging 
to them were entirely owing to the invention called rifles, which 
were covered by the Macy and Mariin patent and to the complain- 
ants’ Invention, and that nothing was gained of a pecuniary nature 

by the defendants’ improvements, whereas the master should 
o30 have found that the improvements made by the defendants, 

which were embodied in the said Little Giant machines, were 
of very great advantage and of great pecuniary value; that such 
improvements of the defendants enabled them to make a Little Giant 
machine at less than two-thirds of the weight and of equal capacity 
with the Hydraulic Chief machines made by complainant Fisher, 
as described in his letters patent, thereby saving over one-third of 
the cost of the material in the machine and in the cost of its trans- 
portation and moving. The master should also have found and 
directed that the improvements of the defendants, embodied in the 
said Little Giant machines and which were not in the said Hy- 
drauhe Chief or the complainants’ said letters patent, enabled the 
defendants and miners using the machines to dispense with the 
system of compound levers shown in said patent and necessary to 
the Hydraulic Chiefs, and thereby the entire cost of such system of 
levers was saved. 
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Do4 Third exception. For that the said master found and re- 

ported in effect that the complainants were entitled to recover 
all the net profits made by the defendants Hostin in the manufact- 
ure and sale of the Little Giant machines, except the amount which 
they mg to the defendants, being for the use of the inventions cov- 
ered by their patents, including the said Macy and Martin so-called 
“rifles,” whereas the said master should have found and reported 
that the said Macy and Martin patent expired on the eighth day of 
December, 1880; that the defendants Hoskin paid no royalty on 
that patent after it expired; that the value of the rifles in each one 
of the Little Giant machines was the same after the eighth day of 
December as it was before that date, and that the value of the rifles 
in each and all of the Litule Giant machines should have been 
allowed on all the Little Giants made and sold by the defendants 

after the eighth day of December, 1880, as well as on those 
535 made and sold before that date; that there should have been 

taken out of the net profits made by the defendants the value 
of the rifles in every one of the Little Giant machines instead of only 
a part of them. 

Fourth exception. For that the master found and reported in 
effect that the complainant Fisher’s invention was necessary to the 
successful working of hydraulic mining machines, and that no 
others were marketable, whereas he should have found and reported 
that such invention was not necessary to the successful use of such 
machines, but that the known single-jointed machines which did 
not contain complainant Fisher’s invention were equally useful and 
convenient, equally adequate in all respects, and were and could have 
been made and transported much cheaper than could either the 
Little Giant or Hydraulic Chief machines, and were equally market- 
able. 

Fifth exception. For that the master found and reported that the 
value of the defendants’ patent, including the Macy and Martin 

rifle patent, was fixed by the contract made by and between 
536 the defendants Hoskin and the defendants Craig, which con- 

tract is in evidence, but in his report the master gave the de- 
fendants a credit on account of their Macy and Martin and other 
patents of only ten thousand and seventy-five dollars, whereas the 
value of such invention, as fixed by said contract, on the three hun- 
dred and fifty-five machines made and sold by defendants, amounts 
to not less than twenty thousand two hundred and fifty-five dollars, 
and the defendants should have been given credit for that amount. 

Sixth exception. For that the master has reported that the de- 
fendants gained advantages by using the complainants’ invention of 
sixteen thousand four hundred and sixty-five ;';, dollars, whereas 
he should have found and reported that the complainants had failed 
to prove that the defendants had made any gains or profits from 
using such invention, and should have found and reported under 
all the evidence that the defendants had not gained any advantage 

or made any profits from using the complainants’ invention. 
O07 M. A. WHEATON, 
Salicitor for Defendants. 
25—169 
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(Endorsed :) Filed June 20th, 1883. L. 8. B. Sawyer, clerk, by 
J. F. O’Beirne, deputy clerk. 


At a stated term, to wit, the February term, A. D. 1884, of the cir- 
cuit court of the United States of America of the ninth judicial cir- 
cuit in and for the district of California, held at the court-room, in 
the city and county of San Francisco, on Monday, the 5rd day of 
March, in the year of our Lord one thousand eight hundred and 
eighty-four. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 


Certified Copy of Order Confirming Master’s Report. 


FRANK H. FISHER 
vs. » No, 2296. 
RicHarp Hoskin et al. j 


This cause, heretofore argued and submitted to the court 

538 for consideration and decision upon the complainant’s and 

defendants’ exceptions to the master’s report herein, having 

been duly considered, it is ordered that said exceptions be, and they 

are hereby, overruled and that said master’s report be,and the same 

hereby is, confirmed. It is further ordered that a decree be entered 
herein accordingly. 

( Endorsed.) 


I hereby certify that the foregoing is a full, true, and correct copy 
of an original order made and entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court this 7th day of 
March, A. D. 1884. 
[sEAL,| L. S. B. SAWYER, Clerk, 


By F. D. MONCTON, 
Deputy Clerk. 
Enrollment. 


United States Cireuit Court, Ninth Circuit, District of California’ 


FRANK H. Fisner et al., Complainants, ) 
vs. >No. 2206. 
Ricuarp Hoskry et al., Defendants. J 


sy 


539 The complainants filed their bill of complaint herein on 
the 8th day of May, 1880, which is hereto annexed. 

A subpeena to appear and answer in said cause was thereupon 
issued, returnable on the first Monday of June, A. D. 1880, which is 
hereto annexed. 

The defendant appeared herein on the 7th day of June, 1880, by 
Wheaton & Scrivner, Esqs., their solicitors. 

On the 10th day of July, ISSO, an answer was filed herein, which 
is hereto annexed. 

A replication to said answer was filed on the 25th day of Septem- 
ber, 1880, which replication is hereto annexed. 

An interlocutory deeree was filed and entered herein on the 17th 
day of Mareh, 1882, which is hereto annexed. 


i 


—— Po ome 
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On the 29th day of May, 1882, a rehearing was ordered herein, a 
certified copy of which order is hereto annexed. 

An rates - rt decree was filed and entered herein on the 4th 

day of September, 1582, and the cause referred to 8S. C. 
540 Houghton, vsq., master, &e., to take and state an account, €c., 
which interlocutory decree is hereto annexed. 

On the 21st day of May, 1883, the master filed his report herein, 
for which reference is hereby made to the files herein. 

On the 9th day of June, 1583, complainants’ exceptions to said 
master’s report were filed herein, which exceptions are hereto an- 
nexed. 

On the 20th day of June, 1883, respondents’ exceptions to said 
master’s report were filed herein, which exceptions are hereto an- 
nexed. 

On the 3rd day of March, 1884, an order overruling said excep- 
tions to said master’s report was tnade & entered herein, a certified 
copy of which order is hereto annexed. 

Thereafter a final decree was filed and entered herein in the words 
and figures following, to wit: 


Final Decree. 


In the Circuit Court of the United States, District of California, 
Ninth Cireuit. 


541. Frank H. Fisuer and Josaua Henpy, Complainant-, 
vs. 
Ricwarp Hosxkine, Joseru H. Hoskix, R. R. Craia, and Josern 
CrAIG, Defendants. 


At a stated term of the circuit court of the United States of 
America of the ninth judicial circuit in and for the District of Cali- 
fornia, held at the court-room thereof, in the city and county of San 
Francisco, on Monday, the 3d day of March, A. D. 1884. 

Present: The Honorable Lorenzo Sawyer, circuit judge. 

This cause having been heard by the court at the February term 
thereof, inthe year 1882, on the pleadings and proofs, documentary 
and oral, taken and filed therein, and an interlocutory decree having 

been filed and entered in said cause on the 4th day of Sep- 
542 tember, A. D. 1882, wherein it was ordered, adjudged, and 

decreed that the reissued letters patent of the United States 
numbered 8876 and issued to Frank H. Fisher, one of the said com- 
plainants, were good and valid in law; that the said Frank H. 
Fisher was the first and original inventor of the invention therein 
described and claimed ; that the complainants herein were the sule 
and exclusive owners thereof, and that the said defendants, Richard 
Hoskin and J. H. Hoskin, had infringed upon the exclusive rights 
of the complainants under the same, and which said interlocutory 
decree further ordered that the matter be referred to S. C. Hough- 
ton, Esq., master in chancery of said court, to take and state and re- 
port to the court the gains, profits, and advantages which the said 
defendants, Richard Hoskin and J. H. Hoskin, or either of them, had 


196 RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


derived or which had accrued or arisen to them from infringing upon 
complainants’ said letters patent No. 8576, referred to in said inter- 

locutory decree ; 
543. And the said master having filed his report in pursuance 

of the said order contained in said decree assessing and fixing 
the said gains, profits, and advantages at the sum of sixteen thou- 
sand four hundred and sixty-five dollars and thirty-three cents 
($16,465.53), and the court having this day confirmed said report and 
ordered that a final decree be entered herein in accordance therewith : 

Now, therefore, it is hereby ordered, adjudged, and decreed that 

the said defendants, Richard Hoskin and J. H. Hoskin, pay said 
complainants the said sum of sixteen thousand four hundred and 
sixty-five dollars and thirty-three cents ($16,465.33), with legal in- 
terest thereon from the said 4th day of September, A. D. 1882, and 
for complainants’ proper costs and disbursements in this cause, to be 
taxed by the clerk of said court. 

(Signed) LORENZO SAWYER, 

U.S. Circuit Judge, 9th Judicial Circuit. 


544 (Endorsed :) Filed & entered March 7, 1884. L.S. B. Saw- 
yer, clerk. 
Memorandum of Costs and Disbursements. 
Unitrep States oF AMERICA: 
Cireuit Court of the United States, Ninth Circuit, District of 
California. 


FRANK H. Fisner et al., Plaintiffs, 
vs. 
Ricuarp Hoskin et al., Defendants. 


Disbursements: 


SEAL LEAR TE OT TET $183 70 
I ic iia i niall il eae 62 70 
Witness fees—Stockman, two days; Ianseom, one day .--- 4 50 
Examining 26 witnesses, see memorandum, over_--.----- 65 00 
Pentent 6 CONS GU GRURUIIIE. oc cnccmanecuns wenmedunee 188 20 
ND sisssseeicdlenieiininibieibi aici: iieniciaencintaiaiaeali siidiieiiiasiasiealiadilaai 20 00 
Examiner's fees, original hearing ----- enti eeceemmenenniniarsiinetiia - 63 00 

NN Cia csr ceicietntinienniniinniaiiiiaine ii $607 10 


L.S. B. SAWYER, Clerk. 


Unirep States or AMERICA, 
District of California, City and County of San Francisco, j -_ 
D45 John L. Boone, being duly sworn, deposes and says that 
he is the solicitor for the complainants in the above-entitled 
‘ause, and as such is better informed relative to the above costs and 
disbursements than the said complainants. 
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That the items in the above memorandum contained are correct, 
to the best of this deponent’s knowledge and belief, and that the 
said disbursements have been necessarily incurred in the said cause. 


JOHN L. BOONE. 
Subscribed and sworn to before me this 8th day of March, A. D. 


1884. 
F. D. MONCTON, 
Commissioner of U. 8. Cireuit Court, &e. 


To M. A. Wheaton, Esq., solicitor for defendants : 


You will please take notice that on Monday, the tenth day of 
March, A. D. 1884, at the hour of 11 o’clock a. m., I will apply to 
the clerk of said court to have the within memorandum of costs and 
disbursements taxed pursuant to the rule of said court in such case 
made and provided. 

JOHN L. BOONE, 
Attorney for Complainants. 


546 List of Witness- Examined on Main Case. 


1. F. H. Fisher. 

2. J. M. Stockman. 
3. W. W. Hanscom. 
4. F. Formhals. 
5. R. Hoskin. 
6. H. B. Angel. 


List of Witnesses on Accounting. 


7. Richard Hoskin. 
8. Jas. H. Bradley. 
9. Walter R. Craig. 
10. Joseph Craig. 
11. John Pattison. 
12. Jas. V. Patterson. 
13. E. P. Hubbard. 
14. J. K. Parkinson. 
15. F. H. Fisher. 

16. Jos. McGiloray. 
17. Geo. M. Taylor. 
18. Jason Brink. 

19. E. H. Willard. 
20. Plilip Nichols. 
21. Thos. Manly. 
22. J. H. Hoskin. 
23. J. M. Allis. 

24. H. Burns. 

25. John Timmons. 
26. Geo. H. Rogers. 


a 
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547 (Endorsed.) 


Service and receipt of a copy of within cost bill admitted this 
Sth day of March, 1884. 
M. A. WHEATON, 
Attorney for Defend'ts. ke , 


Filed this 8th day of March, A. D. 1884. 
LS. B. SAWYER, Clerk, 
By F. D. MONCTON, - 


Deputy Clerk. 
Clerk's Certificate to En’d Papers. 


Whereupon said pleadings, subpesna, certified copies of orders, 
reference to master’s reports, exceptions, decrees, and memorandums 
of taxed costs are hereto annexed, said final decree being duly 
signed, filed, and enrolled pursuant to the practice of said circuit 
court. 

Attest, Ke. 

L. S. B. SAWYER, Clerk, 
[SEAL. ] By F. D. MONCTON, 
: Deputy Clerk. 


(Endorsed:) Filed March 7th, 1884. L. S. B. Sawyer, clerk, by 
I’. D. Moncton, deputy clerk. - 


548 COMPLAINANTS Exuipit A A. 
Tue Unitep STATES OF AMERICA. | 

( Vignette.) 
Reissue No. 8873. 


To all to whom these presents shall come: 


le 


Whereas Frank HL. Fisher, of Nevada City, California, has pre- 
sented to the Commissioner of Patents a petition praying for the 
reissue of letters patent for an alleged new and useful improvement 
in hydraulic mining apparatus, for which letters patent were issued - 
to him dated December 20, 1870, the same surrendered and new ' 
letters issued to him dated December 17, 1872, which last letters ! 
having been surrendered, the same have been canceled, and new 
letters ordered to issue to him on an amended specification, a des- 
cription of which invention is contained in the specification of 
which a copy is hereunto annexed and made a part hereof, and has 
complied with the various requirements of law in such cases made , 
and provided; and whereas, upon due examination made, the said 
claimant is adjudged to be justly entitled to a patent under the 


law: 
DAD Now, therefore, these letters patent are to grant unto the 
said Frank H. Fisher, his heirs or assigns, for the term of ~ 


seventeen years from the twentieth day of December, one thousand 


td S 
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eight hundred and seventy, the exclusive right to make, use, and 
vend the said invention throughout the United States and the Terri- 
tories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this second day of September, in the year of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States of America the one hundred and fourth. 

[SEAL.] A. BELL, 
Acting Secretary of the Interior. 


Countersigned : 
W. H. DOOLITTLE, 


Acting Commissioner of Patents. 


(Here follows diagram marked p. 550.) | 


501 Unirep States Patent OFFICE. 
FRANK H. Fisuer, of Nevada City, California. 
Improvement in Hydraulic Mining Apparatus. 


Specifications forming part of Letters Patent No. 110,222, dated 
December 20, 1870; reissue No. 5195, dated December 17, 1872 ; 
reissue No. 8876, dated September 2, 1879; application filed March 
20, 1879. 


To all whom it may concern: 


Be it known that I, Frank H. Fisher, of Nevada City, Nevada 
county, State of California, have invented an improvement in hy- 
draulic mining apparatus; and I do hereby declare the following 
description and accompanying drawings are sufficient to enable any 
person skilled in the art or science to which it mostly appertains to 
make and use my said invention without further invention or ex- 
periment. 

My invention relates to an improved construction and ar- 
552 rangement of that class of hydraulic pipes and nozzles winich 
are used for directing and delivering a stream or column of 

water against a bank in hydraulic mining. 

My improvement consists in such an arrangement of the pipe 
and boom that the nozzle can have both horizontal and vertical 
play through the medium of two moving water-tight joints, for the 
purpose of facing it to any desired point of the compass, without 
shutting off the water or stopping the work of the machine. 

In the drawings figure 1 is a longitudinal section of my improved 
mining apparatus. Fig. 2 is a horizontal section of the same, taken 
on the plane of the line z x, Fig. 1. Fig. 3 is an inner view of the 
discharge nozzle, and Fig. 4 is transverse section of a part of the 
same. 

The satne letters of reference in the drawings indicate the same 


parts. 
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A represents a section of pipe through which water is forced 

553 by asteam pump or other forcing apparatus or by its own 

pressure when conducted from higher points. This section, A, 

[ bend upward in the form of an elbow, as shown at Fig. 1. To 

the upper end of this section or elbow I connect one end of another 

elbow, B, by means of a swivel connection or joint, v hich is formed 

by the two horizontal flanges acon the outer meeting edges of the 

sections. These flanges are placed together and held by a ring, 4, 

which carries friction rollers d d that fit and bear against the under 
side of the lower flange. 

Packing ¢ is interposed between the flanges ae¢,as shown. The 
elbow 1, to which is pivoted a handle or lever, C, can then be freely 
turned or swiveled on the elbow A and still will form a water-tight 
joint. 

To the outer end of the elbow B is screwed a place, D, which has 
semicircular projecting ears and flanges on the same to receive the 
correspondingly shaped end or ball joint of the discharge pipe E. 

The pipe E carrying the nozzle has a projecting slotted 

554 ~~ post, f, which has friction rollers g g, that work above and 

below a lever, F, passing between them. The lever F is piv- 

oted to a post, h, that projects from the elbow B, and is connected 

with the lever C by a rod, i, while its front end passes through the 
slotted post f, as shown. 

The ball-and-socket joint formed by the discharge pipe E on the 
elbow B permits the same to be swung up or down at will, while it 
can be swung horizontally with the elbow B. 

All the motions can be executed by means of the handle C, which 
is pivoted to swing up or down. 

It may be provided with a pawl or slide, j, to lock into a rack or 
toothed projection, Kk, of the elbow B for the purpose of securing 
the nozzle atany desired elevation. The pressure of the water holds 
the ball joint closed and water tight. The discharge pipe, as well 
as the swivel elbow, may have inner ribs or partitions, l, for guiding 
the water straight forward. By this arrangement the nozzle or dis- 
charge pipe E can be raised or lowered or turned horizontally to any 

desired position while working. 
ddd It will be noticed that both of the joints emploved in this 

machine are close-moving metallic joints—that is, the meet- 
ing parts of the joints are made of metal—and more particularily 
the outer joint, which gives the vertical movement to the discharge 
pipe and nozzle, so that the movement of the discharge section is 
limited to the single action between the two parts by which it is 
joined to the swiveled section ; or, in other words, there is no move- 
ment except at the single point where the parts fit together. 

Iam aware that hydraulic machines of this class have heretofore 
been made with horizontal joints for allowing the upper section B 
to swivel in a horizontal plane; and I am also aware that a canvas 
or hose section has been introduced in the length of the discharge 
pipe in order to give flexibility for directing the forward end of the 
discharge pipe independent of the horizontal joint within a limited 
range both up and down or to either side ; but these machines were 
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dangerous, as the flexibility of the hose or canvas section and its 

liability to get kinked would often cause it to be caught by 
506 the stream in a wrinkled condition, so that the force of the 

stream on the bent end would cause the discharge pipe to 
fly out of the bands of the attendant and sweep around in a circle 
with tremendous force, in many instances wounding and in some 
instances killing the workmen and bystanders. This accident was 
so common to this class of machines that it beeame known to miners 
as “bucking.” The greatest care was necessary in handling the 
pipe, and even then the machine would often buck. It is therefore 
necessary to confine the moving joint of rigid material, constructed 
as above described. 

In using this machine the horizontal joint only serves as a means for 
alluwing the upper section B and discharge pipe to be faced around 
in the required direction, while the forward joint allows a vertical 
movement to be given to the discharge pipe, in order to throw the 
stream at the desired elevation. 

Having thus described my invention, what I claim and desire to 

secure by letters patent, is— 
007 1. The swivel-jointed sections A B and ball-and-socket- 
jointed section D E, combined, as described, with the lever F, 
working through slotted posts f, strap i, lever C, and pawl and 
ratchet 7 K, for the purpose set forth. 

2. A ball-and-socket joint for connecting the discharge pipe of a 
hydraulic mining apparatus with the end of a swivel section, B, 
substantially as above described. 

3. The discharge pipe E, having a semi-cylindrical or ball shaped 
enlargement at its base, in combination with a corresponding cup- 
shaped socket, D, on the end of the horizontally-swiveling section B, 
substantially as and for the purpose described. 

In witness whereof I have hereunto set my hand and seal. 

FRANK H. FISHER. [1 s.] 

Witness : 

L. D. LATIMER. 
WM. FLOYD DUCKETT. 


(Here follows diagram marked p. 558.) 


Exurpit No. 5. 


Certificate U. S. Patent Office. 


aig | 
as | 
Se) 


THe U.S. Patent OFFIce. 
( Vignette.) 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Frank H. Fisher, dated 
December 20th, 1870, No. 110,222, for improvement in hydraulic 
mining apparatus. 

6—169 
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dangerous, as the flexibility of the hose or canvas section and its 

liability to get kinked would often cause it to be caught by 
556 the stream in a wrinkled condition, so that the force of the 

stream on the bent end would cause the discharge pipe to 
fly out of the hands of the attendant and sweep around in a circle 
with tremendous force, in many instances wounding and in some 
instances killing the workmen and bystanders. This accident was 
so common to this class of machines that it beeame known to miners 
as “bucking.” The greatest care was necessary in handling the 
pipe, and even then the machine would often buck. It is therefore 
necessary to contine the moving joint of rigid material, constructed 
as above described. 

In using this machine the horizontal joint only serves as a means for 
allowing the upper section B and discharge pipe to be faced around 
in the required direction, while the forward joint allows a vertical 
movement to be given to the discharge pipe, in order to throw the 
stream at the desired elevation. 

Having thus described my invention, what I claim and desire to 

secure by letters patent, is— 
007 1. The swivel-jointed sections A B and ball-and-socket- 
jointed section D E, combined, as described, with the lever F, 
working through slotted posts f, strap i, lever C, and pawl and 
ratchet 7 K, for the purpose set forth. 

2. A ball-and-socket joint for connecting the discharge pipe of a 
hydraulic mining apparatus with the end of a swivel section, B, 
substantially as above described. 

3. The discharge pipe E, having a semi-cylindrical or ball shaped 
enlargement at its base, in combination with a corresponding cup- 
shaped socket, D, on the end of the horizontally-swiveling section B, 
substantially as and for the purpose described. 

In witness whereof I have hereunto set my hand and seal. 

FRANK H. FISHER. [t. s.] 

Witness : 

L. D. LATIMER. 
WM. FLOYD DUCKETT. 


(Here follows diagram marked p. 558.) 


009 Exuibit No. 5. 
Certificate U. S. Patent Office. 
Tue U.S. Patent OFFICE. 
( Vignette.) 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Frank H. Fisher, dated 
December 20th, 1870, No. 110,222, for improvement in hydraulic 
mining apparatus. 
26—169 
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In testimony whereof I, J. M. Thacher, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto affixed 
this eighth day of March, in the year of our Lord one thousand 
eight hundred and seventy-three, and of the Independence of the 
United States the ninety-seventh. 

[SEAL. | J. M. THACHER, 
Acting Commissioner. 
No. 110,222. 
Tne Unirep States OF AMERICA. 

( Vignette.) 
To all to whom these letters patent shall come: 
560 Whereas Frank IH. Fisher, of Nevada City, California, has 

alleged that he has invented a new and useful improvement 

in hydraulic mining apparatus, and has made oath that he is a citi- 
zen of the United States; that he verily believes he is the original 
and first inventor or discoverer of the said improvement, and that 
the same hath not to his knowledge and belief been previously 
known or used, has paid into the Treasury of the United States the 
sum of thirty-five doliars, and presented a petition to the Commis- 
sioner of Patents praying that a patent may be issued therefor: 

These are, therefore, to grant to the said Frank HL. Fisher, his 
executors, administrators, or assigns, for the term of seventeen years 
from the twentieth day of December, one thousand eight hundred 
and seventy, the full and exelusive right and liberty of making, 
using, and vending to others to be used, the said improvement, a 
description whereof is given in the annexed schedule and made a 
part of these presents. 

In testimony whereof I have caused these letters to be 
561 made patent and the seal of the Patent Oftice to be hereunto 
affixed. 

Given under my hand, at the city of Washington, on this 
twentieth day of December, in the vear of our Lord one thousand 
eight hunderd and seventy, and of the Independence of the United 
States of America the ninety-fifth. 

[SEAL. ] W. T. OTTO, 
Acting Secretary of the Interior. 
Countersigned and seal- with the seal of the Patent Office 
SAM'L A. DUNCAN, 
Acting Commissioner of Patents. 


(ITere follows diagram marked p. 562.) 
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563 Unitep States Patent OFFICE. 
FRANK H. Fisuer, of Nevada City, California. 
Letters Patent No. 110,222, dated December 20, 1870. 
Improvement in Hydraulic Mining Apparatus. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern : 

Be it known that I, Frank H. Fisher, of Nevada City, in the county 
of Nevada and State of California, have invented a new and im- 
proved hydraulic mining apparatus; and I do hereby declare that 
the following is a full, clear, and exact description thereof, which 
will enable others skilled in the art to make and use the same, refer- 
ence being had to the accompanying drawing, forming part of this 
specification, in which— 

Figure 1 represents a longitudinal section of my improved min- 
ing apparatus. 

Figure 2 is a horizontal section of the same, taken on the plane of 

the line za, Fig. 1. 
564 Figure 3 is an inner end view of the discharge nozzle. 
Figure 4, a transverse section of a part of the same. 

Similar letters of reference indicate corresponding parts. 

This invention relates to a new apparatus for discharging water 
against hills and mountains for mining purposes, and has for its 
object to permit the directing of the discharge nozzle to any suitable 
height or at any suitable angle, horizontally and vertically. 

The proper washing of the surface can thus be produced without 
great exertion or difficulty. 

A, in the drawing, represents the outer end of the pipe, through 
which the water is forced by the natural pressure of water conducted 
from higher points, in pipes or otherwise, or by a steam pump or 
other suitable machinery. 

This outer end I prefer to have in form of an upward bent elbow, 
as shown in Fig. 1. 

Upon the elbow A is secured another swivel elbow, B, 
565 whose lower flange, a, is secured to a ring, 6, that embraces 
the upper ¢ of the elbow A. 

The ring 4 carries friction rollers dd that fit against the under 
side of the flange c. 

Packing e¢ is interposed between the flanges a ¢, as shown. 

The elbow B, to which is pivoted a handle, C, can thus be freely 
turned on the elbow A, and will still always form a water-tight 
point. 

To the outer end of the elbow B is screwed a plate, D, which bas 
semicircular projecting ears and flanges on the same to receive the 
semi-cylindrical end or bal] joint of the discharge pipe E. 

The pipe E, carrying the nozzle, has a projecting slotted post, f, 
which has friction rollers g g, that work above and below a lever, F, 
passing between them. 
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The lever F is pivoted to a post, h, that projects from the elbow 
B and is connected with the lever C by a rod, 7, while its front end 
passes through the slotted post f/, as shown. 
The ball-and-socket joint formed by the discharge pipe E 
566 on the elbow B permits the same to be swung up or down at 
will. It can be swung horizontally with the elbow B. 
All the motions can be executed by means of the handles C, which } 
is pivoted to swing up and down. J 
It may be provided with a pawl or slide, j, to lock into a rack or ~ a 
toothed projection, &, of the elbow B, for the purpose of securing the 
nozzle at any desired elevation. 
The pressure of the water holds the ball joint closed and water- 
tight. 
The discharge pipe, as well as the swivel elbow, may have inner 
ribs or partitions J for guiding the water straight forward. 
Having thus described my invention, I claim as new and desire 
to secure by letters patent— 
The swivel-jointed nozzle and pipes A B D E, combined, as de- 
scribed, with the lever IF, working through slotted post f, strap 2, 
lever c, and pawl and ratchet j 4, for the purpose specified. 
FRANK H. FISHER. 
Witnesses : 
C. H. MEAD. 
B. F. STOAKES. 


067 Caption. 


In the Circuit Court of the United States for the Ninth Judicial 
Circuit and District of California. 


FRANK H. Fisuer et al. vs. RicHarp Hoskins e¢ al. 


Be it remembered that on this 25th day of October, A. D. 1880, 
at my office, in the city and county of San Francisco, before me, J. 
I’. O'Beirne, an examiner in chancery, duly appointed by the circuit 
court of the United States for the ninth cireuit and district of Cali- 
fornia, personally appeared the persons hereinafter named, witnesses 
on behalf of the respective parties in the above-entitled action. 

John L. Boone appeared as counsel for complainant- and J. J. 
Scrivner, Msq., as counsel for respondent-. 

And the said witnesses, having been by me first duly sworn to tell 


the truth, the whole truth, and nothing but the truth in the cause 
aforesaid, did then and there depose and say as follows—that is to 
say : 

Ex. A. 


(Complainant- puts in evidence certified copy of reissued letters — 
No. 5876, dated September 2, 1879, issued to Frank H. Fisher 

068 for improvements in hydraulic mining apparatus, being a 
reissue of letters patent No. 110,222, dated December 2, 1870, 

and reissued letters patent No. 5193, dated December 17, 1872, 
marked “Complainants’ Exhibit A A.”) 
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Deposition of Frank H. Fisher. 


Examination-in-chief of Frank H. FisHer (a witness on be- 
half of complainant-) by Mr. Boone: 


Q. 1. Are you one of the complainants in this action ? 
A. Yes, sir. 
Q. 2. Are you one of the owners of the patent, Exhibit A A? 
A. Iam. 
Q. 3. What interest do you own in the patent? 
A. One-half. 
Q. 4. Who owns the other half? 
A. Joshua Hendy. 
Q. 5. He is one of the complainants in this action, is he? 
A. He is. 
Q. 6. Are you the inventor of the devices described and claimed 
in the letters patent, Exhibit A A? 
069 A. Iam. 
Ex. B.. 


(Complainant- puts in evidence model of the invention described 
in the patent, Exhibit A, marked “ Complainants’ Exhibit B B.”) 


Q. 7. Take the model, Exhibit B B, and state what your inven- 
tion is. 

A. My invention is for a hydraulic mining apparatus having two 
joints in combination with a discharge pipe with an enlargement at 
its base, with a cup shape on the end of the upper section of the 
horizontal joint to receive the base of the discharge pipe, making a 
metal joint of two parts working on each other to give the pipe an 
up-and-down movement; also a lever apparatus for moving and 
balancing the pipe. 

(In order to enable counsel to examine the testimony in the case 
of Fisher vs. Craig,a continuance is taken until Saturday, 30th in- 
stant, at 11 o’clock a. 1m.) 


0710 Stipulation as to Evidence in Fisher vs. Craig. 


SATURDAY, October 30, 1880. 


Present: Mr. Boone, of counsel for complainant; Mr. Scrivner, of 
counsel for respondent. 

It is stipulated and agreed by and between the counsel for the 
respective parties herein that the evidence taken and on file in this 
court in the case of Fisher vs. Craig, number 1144, shall be consid- 
ered in evidence in this case, reserving, however, to each party the 
right to introduce such additional evidence as they may desire. 

It is further agreed that, in case any exhibits introduced in evi- 
dence in said case of Fisher vs. Craig shall be missing from the files, 
the same may be supplied, each party supplying his own exhibits. 


Ex. C. 


Complainant- puts in evidence original assignment of a half inter- 
est in the letters patent, Exhibit A A, from Frank A. Fisher to Joshua 
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Tfendy, dated May 7, 1880, and recorded in the United States Patent 
Office May 25, 1880, in Liber K 25, page 332, marked “ Complain- 
ants’ Exhibit CC.” 

It is agreed by respondents’ counsel that the original document, 

Exhibit C C, now produced and put in evidence, may be 
571 withdrawn and a copy substituted in lieu thereof. 
Complainants presents model, marked “ Exhibit I,” intro- 
duced in evidence in the case of Fisher vs. Craig as a model of the 
Little Giant hydraulic machine manufactured by the respondents. 

Respondents admitted that they have made and sold Little Giant 
hydraulic machines since the date of the patent, Exhibit A A, and 
before the commencement of this suit, and that the said machines 
consisted of two curved sections and a discharge pipe; that the 
upper end of the lower curved section and the lower end of the 
upper curved section were connected by a horizontal or swivel joint. 
and that the upper end of the upper curved section was connected 
to the rear end of the discharge pipe by a joint consisting of an en- 
largement fitting into a corresponding opening or recess and con- 
nected thereto by pivots on which the joint swings and so arranged 
as to vive vertical movement to the discharge pipe; that the en- 
largement was upon the upper end of the upper curved section, 
while the corresponding opening or recess into which it fitted was 
on the rear end of the discharge pipe, and that both of these joints 

were used in each machine manufactured and sold by them. 
572 Respondents will produceand put in evidence a correct model 

of the Little Giant machines made and sold by respondents, 
illustrating the description set forth in the above admission, said 
model to be used in connection with the description in said admis- 
sion contained, said admission to be inoperative until the said model 
is Introduced. 

Examination-in-chief of Frank H. Fisner (continued). 

By Mr. Boone: 

Q. 8. Do you know whether or not the respondents in this case 
have manufactured or sold any hydraulie machines since the date 
of your reissued letters patent, “ Exhibit A A?” 

A. Not to my knowledge. 

Q). 9. Are you familiar with the machines manufactured and sold 
by them prior to the commencement of the suit of Fisher vs. Craig, 
number 1144, in this court ? 

A. Yes; I am. 
O79 (). 10. State whether the joints in that machine were con- 
structed and arranged similar to those described and claimed 
in your letters patent, Exhibit A. : 

A. Yes, sir; they are. 

(). 11. If there was any difference, state what it was. 

There is no material difference in the Little Giant machine. 
The ball is on the upper end of the elbow and_ the socket is on the 
end of the discharge pipe, while in the Fisher machine the ball is 
on the end of the discharge pipe and the socket on the upper end of 
the elbow. 


er 


om, 
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Q. 12. What is the object of the ball-and-socket joint ? 

A. That is to give the pipe vertical movement, up and down 
movement. 

Q. 15. Does it accomplish this in both machines ? 

A. It does. 

Q. 14. In the same way ? 

A. In the same way. 

Q. 15. Are you familiar with mechanics and the construction of 
machines ? 

A. Well, generally speaking, I am. 

Q. 16. From your knowledge of mechanics would you say that the 
arrangement of the parts forming this joint in the Little Giant ma- 
chine was the equivalent of that described in your patent, Ex- 
hibit A A? 

A. I would. 
ot (Continued until Thursday, November 4th, at 2 o'clock 

p. m.) 
Tuurspay, November 4, 1880. 

(Continued by consent until to-morrow, 5th instant, at 2 o’clock 
p.m. 

Fripay, November 5, 1880. 

Present: Mr. Boone, of counsel for complainant-; Mr. Scrivner, of 
counsel for respondent-. 


There are now produced models introduced in evidence in the 
ease of Fisher vs. Craig, number 1144, in this court, marked as fol- 
lows: Exhibit D, Exhibit E (connected with Exhibit D), Exhibit 
J, Exhibit L, Exhibit M, and a model, the mark upon which has 
been destroyed, which is admitted to be a model of the Jenkin- 
Richards hydraulic machine. 


575  Cross-examination of Frank H. Fisuer by Mr. Scrivner: 


Q. 1. When did you make the invention described in your reissued 
patent, Exhibit A A? 

A. I made it when I first made the machines; I think in 1869 or 
the spring of 1870. 

(. 2. The machine, then, described in Exhibit A A is thesame ma- 
chine that you described in your original patent, number 110,222, is 
it ? 

A. Yes, sir; it has never been altered. 

Q. 3. What was your object in reissuing the second time, taking 
out the reissued patent, Exhibit A A? 

A. I didn’t specify my claim originally in as many words as I 
might have done. I did not claim all that I was entitled to. 

Q. 4 What is there claimed in Exhibit A A that you had not 
claimed in vour original patent, number 110,222, and in your reis- 
sued patent, number 5193 ? 

A. I don’t know exactly how my first patent read. The claim in 
the reissued patent, Exhibit A A, is for the two elbows and the two 
joints, horizontal and vertical, in connection with a discharge pipe, 
with an enlargement at its base. 
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76 Q.5. Which one of the claims in Exhibit A A do you 
think that the respondent’s machine infringes ? 
A. I claim that he infringes in the three claims. 
(). 6. Just read the first claim of Exhibit A A. 
A. (Reads): “ The swivel-jointed sections A Band ball-and-socket- 
jointed sections D E, combined as deseribed with the lever F work- 
ing through slotted posts f, strap 7, lever c, and pawl and ratchet j 
k for the purpose set forth.” 
(). 7. Take the model of your machine, Exhibit B B, and point 
out the swivel-jointed sections A B. 
A. It is the horizontal joint where the two elbows come together. 
(J. 8. Point out the bali-and-socket-jointed sections D E. 
A. That is on the upper end of the upper elbow. 
(J. 9. Describe the ball-and-socket joint. 
A. A ball-and-socket joint is a ball with a cup for the ball to 
work in. 
(). 10. Where is the ball in your machine? 
A. The ball is on the end of the discharge pipe. 
ay (). 11. Is there any ball on the end of the discharge pipe in 
Exhibit BB? 
A. Yes; there is a ball there. 
(). 12. Is it a round ball? 
A. Well, it is a portion of a ball; a portion of it is round. 
(). 13. What portion of a ball is that ? 
A. It is little more than half of a ball. 
(). 14. Is it not part of a cylinder; is it not cylindrical in reer ? 
A. Well, a portion of it is. A portion of a ball is cylindrical in 
shape. 
(). 15. When you deseribe that as being a semi-cylindrical joint, 
is not that correct ? 
A. I don’t know but what it might be termed a semi-cylindrical 
joint; at the same time it is termed a ball joint. 
(). 16. In mechanies a ball-and-socket joint is also represented by 
a ball working in a socket, is 1t not ? 
A. Not always. 
(). 17. Can you give any instances of a ball-and-socket joint where 
anything different from a spherical ball has been used ? 
A. Weill, I don’t know. 
(). 18. In a ball-and-socket joint what holds the ball in the socket? 
A. It can be held in a good many different ways. 
O78 Q. 19. As ordinarily understood by mechanics, how is the 
ball held in the socket ? | 
A. The ball either works in the socket or over the socket, as you 
might arrange it. 
(). 20. Did you ever see a ball-and-socket joint in which the ball 
worked over the socket, in which the socket was inside of the ball ? 
A. No; I don’t remember now exactly where [ have seen one 
where the ball worked over the socket. 
Q. 21. Ordinarily, how does a ball-and-socket joint operate, and 
how are the ball and socket held together ? 
A. They are held together in various ways. 
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Q. 22. Name some of them. 

A. They are held together as in Exhibit B B; they are held to- 
gether as in Exhibit I and as in Exhibit M. 

Q. 23. In the respondents’ machine do you find a ball-and-socket 
joint ? 

A. Yes, sir. 

Q. 24. Did you ever see a pivoted ball-and-socket joint ? 

A. Yes, sir. 

(). 25. When ? 

A. I see it used there (in Exhibit L). 

(). 26. Did you ever see one before that? 
o7o A. Well, I have seen a similar joint called the rule joint. 
(). 27. Is that joint in Exhibit L a ball-and-socket joint or 
a knuckle joint % 

A. Yes; it is a portion of a ball held together with a pivot. 

(). 28. Is not that joint known as a knuckle joint in mechanics? 

A. Not that I know of. 

Q. 29. Are you a practical mechanic ? 

A. Yes; I have worked in mechanics some. 

Q. 30. Have you ever studied mechanics theoretically ? 

A. No, sir. 

(). 31. What is the difference between a knuckle joint and a ball- 
and-socket joint ? 

A. Well, I don’t think there is but very little difference betwixt 
them ; they are one and the same thing. 

Q. 32. They are known in mechanics as being different things, are 
they not? 

A. I believe they are. 

Q. 33. Don’t vou know what the difference ts ? 

A. Of course, there is a slight difference betwixt them. 

(. 34. Well, what is the difference ? 

A. Well, I don’t know as I can describe the difference between a 

knuckle joint and a ball-and-socket joint. 
5S0 (). 35. You spoke of a rule joint. Is not that a knuckle 
joint? 

A. A rule joint, I presume, is a species of a knuckle joint. 

(). 36. You were not the first man to invent a hydraulic machine, 
were you? 

A. No, sir. 

(). 37. You found hydraulic mechanics in existence when you 
commenced experimenting in that line? 

A. Yes, sir. 

(. 38. Do you know the Allenwood machine represented by Ex- 
hibit J in the ease of Fisher vs. Craig? 

A. Yes, sir. 

Q). 39. How long have you known of that machine represented 
by Exhibit J before you commenced experimenting in hydraulic 
machines ? 

A. I don’t know; maybe a couple of years. 

Q. 40. Had you ever seen the Allenwood machine at work prior 
to your invention ? 
27—169 
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A. No, sir; I had never seen the machine. I have seen it work 
since. 

(Q). 41. Why do you mean by saying that you knew of the Allen- 
wood machine when you commenced experimenting ? 

A. I had made some of the couplings for it. I don’t know 
581 but what prior to my invention [ saw the Allenwood machine 
work. I wouldn’t sav in regard to that. It is so long ago 

that I don’t remember. 

Q. 42. At any rate, prior to your invention you were familiar with 
the mode of operation of the Allenwood machine ? 

A. Yes, sir; I was familiar with its mode of operation. 

Q). 43. What is the mode of operation of the Allenwood ma- 
chine? 

A. The mode of operation of the Allenwood machine is to con- 
duct the water from a tank down into this lower pipe, let it 
through 

(). 44 (interrupting). Well, it is intended to have a horizontal 
and vertical motion, is it not ? 

A. It has a horizontal and universal motion, 

(). 45. Does it not have a vertical motion ? 

A. Certainly it has a vertical motion. 

(). 46. The lower joint in the Allenwood machine you would call 
a swivel joint, would you not ? 

A. Yes, sir. 

Q. 47. By means of that you can get a horizontal motion ? 

A. Yes, sir. 

(). 48. Aiud then on account of the flexible sleeve shown 
5982. on Exhibit J you ean get a vertical motion, can you not ? 

A. By using in that place any ordinary piece of hose you 
ean get a vertical motion. 

(). 49. By means of the lower joint In your machine you can give 
yourself a horizontal motion ? 

A. Yes, sir. 

(). 50. Your machine, then, has two motions—horizontal and 
vertical ? 

A. Yes, sir. 

Q. 51. Both those motions are in the Allenwood machine, are they 
not? 

A. Yes, sir. 

Q). 52. Now compare Exhibit J and Exhibit BB. What is the 
difference between the two in their mode of operation and the re- 
sults accomplished ” 

A. The difference between the two is that in this machine, Ex- 
hibit Bb, the discharge pipe has a vertical motion up and down 
and stands by itself without whirling around er kinking up, while 
the other machine won't. 

Q. 55. Instead of the flexible section or joint shown in the Allen- 
wood machine you have what you eall the ball-and-socket joint? 

A. Yes, sir. 

Q. 54. And the object of that joint is to produce the same results 

as are produced by this flexible joint in the Allenwood ma- 
583 chine, is it not? 
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A. It produces the same results and a little more. 

Q. 55. You claim that it produces the same result in a better way; 
that is your proposition, is it not ? 

A. Yes, sir; it produces the same result in a better way ; it don’t 
produce all the results as in the Allenwood machine; it ain't neces- 
sary. 

Q. 56. Take the respondents’ machine, represented by the model 
Exhibit L, and state how many motions that has. 

A. It has two. 

Q). 57. It has the horizontal motion, produced by the lower joint 
or swivel joint, and it has the vertical motion, produced by means 
of the ball-and-socket joint? 

A. Yes, sir. 

Q. 58. What is the difference in the motions of those three ma- 
chines—that is to say, all three of the machines represented by Ex- 
hibits B B, J, and L have those two motions, have they not? 

A. They all three have those two motions. 

Q). 59. Your machine has a different sort of a joint connection of 
the nozzle with the upper section from the connection of the nozzle 

with the upper section in Exhibit J, has it not ? 
584 A. The Joint in the Allenwood is not a joint; it is a piece 
of hose. 

Q. 60. Don’t you consider it a joint? 

A. No, sir; I consider it a piece of hose. 

Q). 61. What office does it perform in that machine? 

A. It performs the oflice of giving the elevation and depression a 
sideways motion—a horizontal and vertical. 

Q. 62. That piece of hose connecting the discharge pipe with the 
upper section performs the same office as that performed by what 
you term your ball-and-socket joint? 

A. To a certain extent it does; it will if a man stands there and 
holds it. 

(). 63. The same thing is performed by the respondents’ machine 
by reason of the two joints ? 

A. Yes, sIr. 

Q). 64. Did you know anything about the Richards machine before 
vou made your invention ? 

A. No, sir. 

Q. 65. You had never seen one of those? 

A. No, sir: I have seen them since. 

(). 66. Had vou ever heard anything about them ? 

A. No, sir; I never heard of or saw one before I made my inven- 


tion. 
589 (). 67. Describe the operation of that Richards machine 
from the model put in evidence in the case of Fisher vs. 


Craig. 
A. It has two universal joints. 
Q. 68. Do you say that there are two universal joints there? 
A. Yes, sir. 
Q. 69. What do yon mean by universal joints? 
A. They swing the whole sweep of a circle. 
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(). 70. Those are circular joints, are they not? 

A. Yes; [ mean a circular joint. 

(). 71. Two circular joints in the Richards machine make an uni- 
versal joint ? 

A. Yes, sir. 

(). 72. When it is is position for operation does not one of those 
joints give it a horizontal motion and the other a vertical motion ? 

A. Yes, sir; one gives it a horizontal and the other a vertical mo- 
tion ; of course, with a swivel-joint it will give a horizontal motion, 
because it has a sweep of a circle. 

Q). 73. What is the difference in the mode of operation of your 
machine and the Richards machine ? 

A. The difference is that my machine stands where you set it and 
it has only a certain operation of the elevation, while this Rich- 


ards machine has the swing of a circle, and the operation of 


586 this Richards machine, as it is constructed, has a tendency 
to swing round. 

(). 74. But, so far as the two joints are concerned, in giving It a 
horizontal and vertical motion does it perform exactly the same 
oflice as your machine? 

A. Yes; the two joints will give the same motion. 

(). 75. The joints in the Richards machine which connects the 
discharge pipe with the upper curved section is different from. the 
joint which connects the discharge pipe with the upper curved sec- 
tion in your machine, is it not ? 

A. Yes, sir. 

(). 76. What is the diflerence ? 

A. It is aswivel joint in the Richards machine and mine is a ball- 
and-socket joint. 

(). 77. The joint just spoken of you have continued to eall in your 
machine a ball-and-socket joint. Describe the difference between 
the ball-and-socket joint used in your machine and the ball-and- 
socket joint used in the respondents’ machine? 

A. The difference is, betwixt those two machines, the ball is on 
the end of my discharge pipe and the socket is on the end of the 

elbow, while in his machine the ball is on the upper end of 
O87 ~— the elbow and the socket is on the discharge pipe. 
Q). 7S. Don’t you find in the respondents’ machine a ball 
which forms a part of the joint ? 

A. Yes, sir. 

Q. 79. It is a round, spherical ball, is it not? 

A. No; a part of the inside face is off of it, or else the water could 
not get through. 

(). 80. In appearance it is a round, spherical ball, is it not? 

A. It is only part of a ball. 

(). Sl. It is a round sphere, is it not ? 

A. Yes. 

Q. S2. Where is the socket in the respondents’ machine ? 

A. It sets over the ball. 

Q. 85. Which part do you call the socket? There are two pieces 
shown in the model, Exhibit L. How much of that do you call the 
socket ? 
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A. The ring and the end of the discharge pipe make a socket. 

(Q. 84. How is the socket in the respondents’ machine fitted on 
the ball? 

A. Sets over the ball. 

(. 85. And the socket, as you call it, is pivoted to the ball, is it 
not ? 

A. It is held onto the ba'l by pivots. 

Q. 86. Does the socket touch the ball anywhere in the 
588 model of the respondents’ machine machine, Exhibit L? 
A. Yes; I presume it does. 

(). 87. Can’t you tell whether it does or not? 

A. I know, as a matter of course, they are made to fit the ball. 

(). 88. Don’t vou know whether they are niade to touch ? 

A. Well, I suppose they are intended to touch the ball, to get 
down to it, but not so tight but what the socket will work over the 
ball. 

(). 89. Tell me what part of the socket touches the ball in the re- 
spondents’ machine. 

A. The ring of the socket touches the ball. 

Q. 90. You mean the ring below the annular valve, represented 
by the piece of packing on Exhibit L? 

A. Yes, sir; the ring and the packing touch the ball. 

Q). 91. In the respondents’ machine do you think there would be 
a water-tight ball and socket there without the packing ? 

A. That would depend upon the closeness with which it was built. 
If it fit tight enough it would be water-tight. 

(). 92. Did you ever see one made where there was no packing? 

A. I have never seen one made that way—without any pack- 

ing. 
O89 (). 93. What is the object of the packing? 
A. To keep the water in. 

Q). 94. To make it a water-tight joint, is it not? 

A. Yes, sir. 

(). 95. How do you make yours a water-tight joint? 

A. The two parts fitting together. 

Q. 9. You have no packing, have you ? 

A. No, sir. Sometimes I have used packing, but there is no pack- 
ing in my model. 

(). 97. There is no occasion to use packing? 

A. No; not in that joint. 

Q. 98. Take the model of the respondents’ machine, Exhibit L, 
and examine it now in positton, and say if you find any point where 
the ring below the packing touches the ball. 

A. Not in the model L, but I can show it in the model, Exhibit I. 

(). 99. Exhibit I is a model that you made yourself, is it not? 

A. Yes, sir; and Exhibit L is a machine that the defendants 
made. 

(). 100. Is Exhibit L a correct model of the machine made and 
sold by the respondents ? 

A. The main features of the machine is correct but the fitting 
parts are not correct. 
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Q. 191. Did you ever see one of the respondents’ machines in op- 
eration ? 
590 A. Yes; I have seen them in operation. 
(). 102. In what respect did those that you saw in operation 
differ from the model, Exhibit L? 

A. They fitted tighter on the ball. The socket was made to fit 
tighter on the ball. 

(J. 103. For the purpose of making the ball tight ? 

A. Yes, sir. 

(). 104. Did the ring touch the ball anywhere ? 

A. Yes, sir. 

Q. 105. Did you examine to see? 

A. Yes, sir. 

(2. 106. Was there any packing? 

A. Yes, sir. 

(). 107. Did you see the packing ? 

A. Yes, sir. 

(). 108. How could you see it? 

A. | could see it—the outer edge of it. 

(). 109. Where it was on the ball ? 

A. No; I could see it where it was on the ball when it was to- 
gether. 

(). 110. What you wish to be understood now as testifying is that 
in the machines of the respondent which you saw the flange touched 
the ball? 

A. Certain portions of it did. 

Q. 111. Do you know whether or not it was intended to touch 

it? 
591 A. It was intended to work on the ball—to work just 
smoothly over the ball. 

Q. 112. If the flange or socket, as you call it, rested tightly on the 
ball what would be the use of having any packing ? 

A. It isa difficult matter to make the ball and _ socket fit in all 
positions, 

(J. 113. How is it in your machines? 

A. My machine hasn’t got quite so many bearing parts as there 
is on that (exhibit L). 

Q. 114. What do vou mean by bearing parts? 

A. I consider the ball joint. 

(Q). 115. In the respondents’ machine their having the ball joint 
gives them more bearing than they have in yours ? 

A. The bearing is about the same; the cap has about the same 
bearing on the ball; mine don’t have quite the same bearing on the 
ball as that has, because it works farther over the ball. 

(). 116. Does that make it harder to fit? 

A. It is harder to fit it—to make a perfectly tight ball—than it is 
to make a perfect joint by packing. 

Q. 117. Did you ever see one of the respondents’ machines that 

operated without the packing or that would operate without 
592 =the packing? 
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A. I don’t know that I have ever seen one without the pack- 
ing in there. 

Q. 118. In a joint made like the respondents’ that packing be- 
comes necessary, does it not? 

A. It is a big advantage; it is not absolutely necessary. 

Q. 119. How do you know it is not absolutely necessary ? 

A. Because from my experience in making ball joints I con- 
sider that thev are tight without packing. 

Q. 120. Did you ever make a ball joint like the respondents’? 

A. No, sir; I never made a ball joint like that, exactly. 

(). 121. Then it isa mere surmise that you can make one to fit 
perfectly water-tight without the packing? 

A. Well, no. 

Q. 122. Then why do not respondents make them so without 
packing ? 

A. It costs more—more expensive. 

Q. 115. More expensive to make them fit tight ? 

A. Yes, sir. 


Mr. Boone: 


Q. 124. You could grind the joint to make it fit exactly tight, 
could you not? 
A. Yes, sir. 


593 Mr. ScRIVNER: 


Q. 125. Do you grind your joints ? 

A. Yes, sir. 

Q. 126. To make them fit exactly? 

A. Yes, sir. 

(). 127. There is more surface to grind in theirs, is there not? 

A. Yes; they have nearly the whole of a ball, while I have a half 
of a ball. 

().128. Is it not true that what you call the ball in your joint is 
simply the half of a cylinder ? 

A. It is more than half of a cylinder; it is a ball. 

Q). 129. How much more than half of a evlinder ? 

A. Almost as much as the ball in Exhibit L is. 

Q. 130. Did you ever see a Rice hydraulic machine, represented 
by Exhibit G? 

A. Yes, sir. 

Q. 131. Did you ever see one before you made your invention ? 

A. Yes, sIr. 

Q. 132. Is the model Exhibit G a correct model of the Rice ma- 
chine? 

A. Substantially correct. 

Q. 133. How many motions has that ? 
504 A. Two. 
Q). 154. What are they? 

A. Horizontal and vertical motion. 

Q. 135. It has two joints, has it not? 

A. It has tliree, sir. 
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(). 156. What is the first ? 

A. The first is a swivel joint. 

(). 157. What is the second ? 

A. The second and third are two trunnion joints. 

(). 1538. The two trunnion joints that you speak of operate as one 
joint, do they not? 

A. Yes; but they are two separate joints. 

(). 139. The result of those that you ‘all trunnion joints is to give 
the discharge pipe vertical motion, is it not ? 

A. Yes, sir. 

(). 140. The difference, so far as this part of the machine is con- 
cerned, about which we are talking, between the Rice machine and 
yours, is simply in the character of the joints, Is it not ? 

A. Yes; the diflerence betwixt the motions of the machines is on 
account of the character of the different joints. 

(). 141. What is called the swivel joint is substantially the same 
in each, Is it not? 

A. It is pretty much the same. The 
59D A. The swivel joint—that horizontal joint. 

(). 142. In lieu of what vou call the two trunnions shown 
in the Rice machine, you use what you call the semi-cylindrical or 
ball-and-socket joint ? 

A, Yes, sir. 

Q). 145. Ifow do you remove the discharge pipe in your machine ? 

A. Take the eap off. 

(). 144. How is what you eall the semi-cylindrical or ball-and- 
socket joint in your machine held in the socket? 

A. Held there by the ball working in the socket. 

(. 145. In the Richards machine there are two curved sections, 
are there not? 

A. Yes, sir; there are four curved sections in that machine; three 
represented in the model. 

(). 146. You find two in the model ? 

A. Yes; I find two, and I find another one, making three. 

(). 147. In the Richards machine those curved sections are con- 
nected by swivel joints? 

A. Yes, sir. 

(Q). 145. In your machine you have the two curved sections. One 

of them connected together with the swivel joint, the pipe 
O96 being connected with the upper seetion by what you call 
semi-cylindrical or ball-and-socket joint ? 

A. Yes, sir. 

(). 149. That is the only substantial difference, so far as that part 
of the machine is concerned, between yours and the Richards ma- 
chine. 

A. The only difference ts that mine is a practically working ma- 
chine and will stand where you set it, and this Richards machine 
wont. 

(). 150. Did you ever see one of the Richards machine- worked ? 
A. No, sir. 
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Q. 151. How do you know that the Richards machine is not a 
practical machine? 

A. By testimony. Yes; I have seen a machine with four elbows 
or four turns In it work. 

Q. 152. Then vou took the idea of a double-jointed machine and 
made a different sort of joint connection between the end of the dis- 
charge pipe and the curved section and made it a practical working 
machine. 

A. | took the swivel joint and made a vertical joint, and put the 

two together to make a swivel joint and a vertical joint to 
97 give the same motion. 
Q. 153. In the respondents’ machine where is the lever F 
referred to in the first claim of your patent, Exaibit A A? 

A. (Producing a newspaper and pointing to a cut in and adver- 

tisement therein). There is the lever F on their machine. 


” 


(Complainant- puts in evidence the newspaper above referred to, 
the said cut being in an advertisement appearing upon page 10, 
marked “ Little Giant,” said newspaper being a copy of the Mining 
and Scientific Press, volume 52, number 1, of the date of January 
Ist, 1876, marked “ Complainants’ Exhibit E E.”) 


(). 154. Take the engraving in Exhibit E E and see if you finda 
lever like the lever F referred to in your patent and to be found in 
your model, Exhibit B B? 

A. I find a lever like the lever F. 

(J. 155. The first claim of your patent, Exhibit A A, contains 
these words: “Combined as described with the lever F.” Now, 
where is the lever F in the engraving, Exhibit E E? 

A. It is the rod running from the end of the nozzle to the 
ous upright post on the upper elbow ? 

(). 156. In the model of your machine, Exhibit B B, where 
is the fulerum of the lever F? 

A. It is on the upright post attached to the upper elbow. 

Q. 157. Where is the fulcrum of the lever in the engraving in 
Exhibit E E”? 

A. It is on this post attached to the upper elbow. It is the same 
as mine is, only mine does not extend up quite so far. 

(Q. 158. Where does the lever in the engraving begin and where 
does it end, or, in other words, which is the lever in the engraving 
corresponding to your lever F ? 

A. The lever in the engraving goes from the end of the nozzle to 
the other lever on the lower section of the bottom elbow, passing 
over the post on the upper elbow ? 

Q. 159. How is that lever shown in the engraving in Exhibit E E 
made ? 

A. It is made of iron. 

Q. 160. One solid piece? 


28—169 
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A. No, sir; it is made of two pieces of iron. It is represented in 
two pieces in the engraving. One piece of the lever in the engrav- 
ing Is represented as a chain. 

(). 161. What is the lever represented in the engraving made 

of? 
O99 A. It is made of iron. 
(). 162. Is it a solid piece of iron or is it a piece of iron and 
a chain, or what is it? 

A. There is a portion of it solid and the other portion is a chain. 

(). 163. How is it wound up? 

A. Wound up with a ratchet. 

(). 164. It is wound on a eytinder, is it not? 

A. Yes; wound up bya crank on a cylinder and held by a ratchet 
and paw. 

Q). 165. Point out in the engraving what corresponds with the 
slotted post mentioned in the first claim in Exhibit A A. 

A. It is at the end of the nozzle where the lever connects. 

(). 166. Where, in the engraving, is the strap I referred to in 
claim one in Exhibit A A? 

A. It is in this chain part that winds around the cylinder. 

(J. 167. But you say that is a part of the lever. 

A. I say the lever comes over to where the chain is connected. 

(1.165. Where is the strap [ in the engraving ? 

A. It is this chain, the part that winds up around the cyl- 

inder. 
600 (). 169. Is not that a part of the lever? 
A. No more than the strap I is in my machine. It isa 
part of the lever; it helps give the motion to the discharge pipe. 

(). 170. Ifthe lever in the engraving runs from the a of the 
discharge pipe to the end of the chain 

A. (Interrupting.) It only comes to where the chain goes. 

Q. 171. Where does the chain go? 

A. It might go one foot or it might go two feet; there is enough 
chain to wind it up. [le substitutes a piece of chain for my strap. 

(). 172. Where, in the engraving, is the lever C referred to in the 
first claim of your patent, Exhibit A A? 

A. It is the operating lover on the upper elbow extending back- 
wards from the nozzle. I will arrange the model I so that it will 
show the arrangement of the levers shown in the engraving in Ex- 
hibit EE. 

(). 173. Where, in the engraving, do you find the pawl and rachet 
yk veterred to in the first claim of your patent, Exhibit A A? 

A. "he pawl and rachet are on the outer end of the lever. 


(It is admitted that the model, Exhibit L, introduced in 

GOL evidence in the inthe case of Fisher vs. Craig, number 1144, is 

a substantially correct model of the machines made and sold 

by the respondents since the date of the reissued letters patent, Ex- 
hibit AA. 

It is agreed that the said model, Exhibit L, shall be taken as 

answering the requirements of the stipulation heretofore entered 

into appearing upon page six, ante. 


y- 


RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 219 


It is understood and agreed, however, that neither the above ad- 
mission nor any previous stipulation or admission shell exclude the 
complainant- from proving infringement by the respondents of 
claim one of the patent, Exhibit A A.) 

(The witness attaches to Exhibit I leverage arrangement illus- 
trated in the engraving in Exhibit FE E.) 


Q. 174. Take the model, Exhibit L, and point out the semi-cylin- 
drical or ball-shaped enlargement at the base of the discharge pipe 
referred to in claim three of your patent. Exhibit A A. 

A. Of course the ball shape is on the end of the upper elbow. 

Q. 175. In the respondents’ machine is there any semi-cylindrical 

or ball-shaped enlargement at the base of the discharge pipe? 
602 A. Yes, sir. 
(). 176. What is it? 

A. It is the lower end of the discharge pipe. 

(). 177. The discharge pipe increases in size from the discharging 
end down to the lower end where it is placed over the ball, does it 
not? 

A. Ii inereases until it gets nearly to the end, and then it increases 
more rapidly—bulges out over the ball. 

(). 178. Then the semi-cylindrical or ball-shaped enlargement re- 
ferred to in claim 3 of the patent, Exhibit A A, is represented in the 
respondents’ machine by that increased enlargement at the lower 
end of the discharge pipe, is it? 

A. Yes, sir. 

Q. 179. It is that portion of the lower end of the discharge pipe 
in Exhibit L made of brass ? 

A. Yes, sir. 

(). 180. Now, show me on the model of the complainants’ machine, 
Exhibit L, the cup-shaped socket corresponding to the cup-shaped 
socket on the end of the horizontally-swivel/ing section B, referred 
to in claim 3 of your patent, Exhibit A A. 

A. The cup-shaped socket in Exhibit L is a piece that sets 
603 over the ball that the discharge pipe is attached to. The 
socket is reversed on the model, Exhibit L, from the way it is 

on mine. 

Q. 181. Referring to your third claim in Exhibit A A, which con- 
tains the following language: “In combination with a correspond- 
ing cup-shaped socket D on the end of the horizontally-swivel/ing 
section B.” Taking off the discharge pipe in the model, Exhibit L, 
show me the cup-shaped socket on the end of the horizonally-swiv- 
elling section in the respondents’ machine, as represented by Ex- 
hibit L. 

A. In the defendants’ machine the cup shape is reversed ; instead 
of being on the end of the upper section of the elbow it is on the 
end of the discharge pipe. 

Q. 182. Then, there is no cup-shaped socket on the en of the 
horizontally-swivelling section in the respondents’ machine, 1s 
there? 

A. There is the ball on the end. 
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(). 183. (Q. 182 repeated.) 

A. No; it is reversed. 

(). 184. Asa matter of fact, there is no cup-shaped socket on the 
end of the horizontally-swivelling section in the respondents’ ma- 
chine, is there ? 

A. There is not. 
604 (). 185. You say that the cup-shaped socket is on the end 
of the discharge pipe in the respondends’ machine? 

A. Yes, sir, 

Q). 186. When you speak of the ball-shaped enlargement in claim 
Sof your patent, Exhibit A A, vou refer to that semi-evlindrical 
ball or enlargement on the end of the discharge pipe? 

A. Yes, sir. 

(). 187. Is there any semi-cylindrical ball or enlargement affixed 
to the end of the discharge pipe in the respondents’ machine that 
fits into a socket or anything else? 

A. There is a cup-shaped enlargement. 

(). 18S. Does it fit on the inside or outside of the ball? 

A. It fits on the outside of the ball. 

Q). 189. This ball-shaped enlargement referred to in your third 
claim fits inside of the swivel/ing section B in your machine? 

A. Fits in the cup of the swivel/ing section. 

Q. 190. There is no such enlargement fitting inside of a eun or 
anything else in the respondendts’ machine, ts there ? 

A. No. 

(Q). 191. Is there any cup there, in the respondents’ machine, into 
Which it fits? 

A. No; there is a bail over which the end of the cup-shaped noz- 

zle fits. 
605 (). 192. How does the pressure of the water act on the joint 
connecting the discharge pipe and the upper curved section 
In your machine? 

A. The pressure of the water holds the joint of my machine 
together ; the pressure that comes on it makes it tight. 

Q. 195. Tfow is it with the respondents’ machine ? 

A. It is the same way; when the pressure of the water comes on 
it holds it tight. 

Q. 194. Would not the respondents’ machine come apart when 
the water was applied if it was not held together by those pivots? 

A. it would if it wasn’t held together, and so would mine if it 
wasn't held together; take my screws out and it will come apart. 

(). 190. Tam speaking of the joint proper. 

A. Certainly it would come apart if the screws were taken out. 

Redirect examination of FRANK H. Fisner by Mr. Boone: 
Q. 1. Were you the complainant in the ease of Fisher vs. Craig, 
number 1144, tried in this court some year- ago? 
A. Yes, sir. 
O06 (). 2. Was the patent sued on in that case the same patent 
as the one upon which the present suit is based, Exhibit A A? 
A. It was not; it was the patent of which A A is a reissue. 
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Q. 7. Which one of these issues cited is the title of the patent, 
Exhibit A A, was that suit commenced under ? 

A. It was the reissue number 5193, dated December 17, 1872. 

Q. 4. Did the result of that suit convince you that your patent 
Was inoperative as it then stood ? 

A. It did. 

Q. 5. What was the reason of your taking out the present reissue ? 

A. The reason was in order to remedy the defect in the other 
patent. 

(). 6. Now,state, Mr. Fisher, in a few words, the difference, if any, 
existing between the upper joint represented in your patent and the 
one represented in the model, Exhibit L. 

A. The only difference is that the ball is on the end of the upper 
section of the joint in the defendants’ machine, while in mine it is 
on the end of the discharge pipe; the ball in their machine is the 
reverse of mine. 

Q. 7. Then the upper joint in each machine consists of a ball fit- 

ting into a corresponding socket ? 
607 A. Yes, sir. 

Q. 8. And the only difference is that in the two machines the 
ball and socket are reversed ? 

A. Yes, sir. 

(). 9. Do they operate in substantially the same way ? 

A. Exactly. 

Q. 10. Do they produce the same result ? 

A. Exactly the same result. 

Q. 11. What is the object of the packing used in the respondents’ 
machine around the ball, Mr. Fisher ” 

A. It is to make it water-tight, and it is a cheaper way of manu- 
facturing the machine. 

(). 12. When either of these machines is in operation is there any 
water pressure in the discharge pipe ? 

A. Yes, sir. 

(). 13. Then it is necessary that the joint should be kept on, in 
order to prevent the water from flowing out? 

A. Yes, sir; it must be a close-fitting joint. 

Q 14. Do you use any packing in your joint ? 

A. I have used a machine with packing in it, but not as | mann- 
facture them. I don’t use it in the upper joint; in the swivel joint 
we use packing. 

(). 15. Is there anything in the adjustment of the two parts 
608 of the joint which requires packing, necessarily, in his ma- 
chine not in yours? 

A. No, not if they would take the same amount of work to grind 
the joints together. 

Q. 16. In Exhibit J, representing the Allenwood machine, what 
peculiarity is there in the upper joint which makes it different from 
the joint represented in your patent and in the respondents’ ma- 
chine? . 

A. The upper, flexible part in Exhibit J, [ don’t consider a joint. 
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The canvas section is something that don’t stay in its place, and it 
is liable to swing round and kink up—liable to accident. 

(). 17. Would a very short piece of canvas hose be operative if 
used to connect the section with the discharge pipe? 

A. No; a very short piece would not be. 

(). 18. It is necessary that it should be a long piece, then, is it ? 

A. A long piece—two or two and a half feet long. 

Q.19. Why? 

A. In order to give it a flexible motion. 

(). 20. If it was a short piece what would happen ? 

A. You couldn’t get any motion ; it would be rigid. 

Q. 21. Would the nozzle of the Allenwood machine remain 
609 in any position in iz which it was placed while it worked ? 

A. It wonld while it was at work if it was placed in posi- 
tion. If it was placed in one position it would set there while it 
was at work on account of the pressure of the water on it, but in 
order to make a depression you would have to take hold of the pipe 
and pull it down. 

(Q). 22. Would it remain in that position if it was pulled down? 

A. No, sir; it would fly up. 

Q). 23. It would have a tendency to fly straight all the time, 
would it? 

A. Yes, sir. 

(). 24. Do you find that to be the case with the metal joint in your 
machine? 

A. No, sir. 

(). 25. Is it a desirable point in the operation of hydraulic ma- 
chines that the nozzle should remain in the elevated or depressed 
position in which it 1s placed ? 

A. It is very essential, 

(). 26. In your cross-examination you say that the Richards ma- 
chine was not a practical working machine? 

A. I said it was not a practical working machine. 

Q). 27. What difference is there between the machine repre- 
610 — sented in your patent and Richards’ machine which makes 
yours a practical machine while his is not? 

A. The mechanieal construction of the two machines is different. 
The Richards machine has a tendeney to fly around in a cirele. 

(). 28. What feature In your machine is it which remedies that 
difficulty ? 

A. The vertical ball-and-soeket joint. 

(). 29. Then by substituting that vertical-moving ball-and-socket 
joint for the swivel joint in the Richards machine you remedied the 
difficulty, did you, and made a practical working machine? 

A. Idid. I knew nothing about the Richards machine when I 
made my machine. 

Q). 50. Do you know, Mr. Fisher, whether or not the ball-and- 
socket joint has been adapted to any great extent in hydraulic ma- 
chines since the issue of your original patent ? 

A. It has, in one or two cases. 
Q. 31. Do you know of any operative machines in use since that 
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time which do not have the ball-and-socket joint for the front joint 
connecting the discharge pipe with the swivelling section ? 
A. No, sir; I don’t think there is any. 


611 Recross-examination of Frank H. Fisuer by Mr. Scrivner: 


Q. 1. Do you know anything about the Craig machine? 

A. I know Craig did have a Globe machine. 

Q. 2. Did it not have a ball-and-socket joint connecting the dis- 
charge pipe with the upper curved section ? 

A. Yes, sir; but it had only onie joint. 

Q. 3. It had a ball-and-socket joint connecting the discharge pipe 
with the curved section ¢ 

A. Yes, sir. 

Q. 4. That, you say, was a single-jointed machine? 

A. Yes, sir. 

Q. 5. This Craig inachine was in existence when you made your 
invention, was it not? 

A. Yes, sir. 

(. 6. Did you know before your invention of any other sort of 
hydraulic machine where there was a ball-and-socket joint connect- 
ing the discharge pipe with the lower part of the machine? 

A. No, sir. 


Com plainant- rests. 
(Continued until to-morrow, 6 instant, at 11 o’clock a. m.) 


612 SATURDAY, November 6, 1880. 
Present: Mr. Boone, of counsel for complainant-; Mr. Seriv- 
ner, of counsel for respondent-. 


Deposition of Mr. Farmhals. 


Examination-in-chief of FerpINAND FARMHALS (a witness on 
behalf of respondent-) by Mr. Scrivner: 


Q. 1. What is your business ? 

A. I am a mechanic. 

(). 2. How long have vou been a mechanic? 

A. About thirty years. 

Q. 3. Take Exhibit B B and say whether or not you find a ball- 
and-socket joint in that exhibit. 

A. (After examination.) No, sir. 

(). 4. What sort of joint would you call the joint connecting the 
discharge pipe with the curved section in Exhibit B B? 

A. That is a sort of a faucet joint; it is not a ball-and-socket 
joint; it is a sort of circular joint or cylindrical joint. 

Q. 5. Take Exhibit L and state what sort of joint that is connect- 
ing the discharge pipe with the curved section. 

A. That I would call a ball-and-socket joint. 
615 Q. 6. You find a ball there attached to the curved section, 
do you? 

A. Yes, sir. 
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(). 7. Describe generally the difference between the two joints to 
which your attention has been called in Exhibit- L and BB. 

A. The joint in Exhibit L is a joint made by a ball made tight 
with a leather flange or packing in the socket. This joint is made 
light by the pressure of the water on the leather, and the other one 
in fF xhibit 3 B is simply two metal surfaces. 

Q). 8. Take the model, Exhibit J, representing what is called the 
Allenwood machine, and state whether or not, in your judgment, 
the flexible canvas section in that machine would be considered a 
joint in mechanics. 

A. I don’t consider this a mechanical joint; it is a flexible joint. 
It is simply a flexible section ; it is not a joint in the true meaning. 

(Q). 9. In Exhibit L, if the pivots wereremoved, what would be the 
effect of the pressure of the water ? 

A. It would push off the discharge pipe. 

(). 10. Did you ever see one of the Little Giant machines in opera- 
tion ? 

A. Yes, sIr. 
614 (). 11. Was the discharge pipe fitted closely onto the ball ? 
A. No, sir; it was very loose. When the pressure is not 
on it is loose, and the moment the pressure of the water is applied 
it becomes rigid 

Q. 12. The packing Is necessary, then, to make it a water-tight 

joint? 

A. Yes, sir. 

Q. 15. Did you ever see one of the Fisher machines in operation ? 

A. No, sir. 

Cross-examination of FrrpiInanp Farmuats by Mr. Boone: 

Q. 1. Are you a practical miner ? 

A. I have mined considerable. 

Q. 2. Hydraulic mining? 

A. Yes, sir. 

Q. 3. Did you ever handle one of these hydraulic machines ? 

A. Ton sir, 

Q. 4. Have you ever handled the Little Giant machine ? 

A. I don't really know by what name the machines went; it Is 

this machine represented by Exhibit L. 
615 Q. 5. When was that? 
A. Well, within the last four or five years, off and on. I 

have rigged up a number of hydraulic mines myself. 

(). 6. Where? 

A. At Rocklin, Iowa Hill, and other places. 

Q. 7. What mine at Rocklin ? 

A. One mine called the Ladd mine. 

Q. 8. Any other? 

A. That is the only one at Rocklin; at Iowa Hill I rigged up a 
mine called the Independence. 
Q. 9. Was there any other mine that you rigged up. 
A. I rigged up the Jupiter, in Calaveras county. 
Q. 10. What sort of hy draulic machines were used at those mines? 
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A. Well, this style (referring to Exhibit L). 

Q. 11. The Craig machines ? 

A. Yes, sir. 

Q. 12. When was it that you rigged up the mine at Iowa Hill? 

A. I can’t tell the date exactly ; it was a little over two years ago. 
I worked two seasons with it. 

Q. 15. When was it that vou rigged up the mine at Rocklin? 
616 A. I think about two vears next spring; a little less than 
two years; I can’t recollect the date exactly. 

Q. 14. When was it that you rigged up the mine in Calaveras 
county ? 

A. A year ago last summer; about a yearand three months; there- 
abouts ; I can’t say absolutely as to these dates. 

Q. 15. Were the machines which you used or put up exactly in 
construction like Exhibit L. 

A. Of course, this (Exhibit L) is only a model, and they were cast 
iron, but the construction was like that. 

(). 16. Were the fittings substantially like those represented in the 
model, Exhibit L ? 

A. So far as the character of the joints are concerned, yes. 

Q. 17. What was the tightness of the upper joint as compared 
with that of Exhibit L? 

A. Something like that when not in use. 

Q. 18. The joint was tight between the ball and socket, was it? 

A. No, sir. 

Q. 19. Did any water pass out through when the machine was in 
use? 

A. When the machine was in use there was no water passing out. 

Q. 20. What made it tight? 
617 A. The pressure of the water or the packing against the 
ball. 

Q. 21. What is your idea, Mr. Farmhiais, of a ball-and-socket joint ? 

A. In what regard ? 

(). 22. As to its construction. 
A. A ball-and-socket joint is used generally to obtain a freer 
motion In a joint. 

Q. 23. Ball-and-socket joints are variously constructed, are they 
not? 

A. They are variously constructed, but just the principle is all 
the same. 

Q. 24. Would you call any joint where there was an enlargement 
working in a corresponding socket a ball-and-socket joint? 

A. Well, no; the socket we always understand is a cavity that 
slopes from all sides to a center. 

(). 25. Is there any particular shape necessary in the socket in 
order to constitute it a part of the joint” 

A. To form a bali-and-socket joint it is always necessary that there 
should be a cavity-—— 

Q. 26 (interrupting). And a corresponding enlargement ? 

A. And a corresponding enlargement. 


29—169 
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(). 27. So long as the cavity and enlargement fit each other, then 
it would be a ball-and-socket joint, would it not? 
61S A. No, sir; it would not. 
(). 285. What would it be, then ? 

A. I don't know that you could make a joint unless they would 
fit each other. 

(. 20. If there were two parts of a joint, one of which was an en- 
larged and the other was a socket, in which the enlargement fitted, 
would you not call that a ball-and-socket joint? 

A. No; unless it was in globular shape. 

(). 30. Then you contend that where there was an enlargement 
and a socket into which it fitted, unless the enlargement was a globe, 
it would not be a ball-and-socket joint ? 

A. No, sir; it wouldn’t be so considered. 

Q. 51. Take Exhibit L in your hand and tell me how many 
motions that upper joint has. 

A. That has but one motion. 

(Q). 52. What motion is that? 

A. It is an up-and-down—that is, that one of the joints connect- 
ing the discharge pipe with the upper section. 

(). 53. Is it necessary that that joint should have any more motions 
than that one motion ? 

A. No, sir. 

(). 54. The only object, then, of that joint is to get the up-and-down 
motion, Is it? 

A. It is to get the up-and-down motion and also keep a tight 

joint. 
G19 QQ. 50. That joint has a ball-shaped enlargement, has it? 
A. Yes, sir. 

(). 356. Fitting into a correspondingly shaped socket ? 

A. Yes, sir. 

Q). 37. It had trunnions on each side of it upon which the socket 
portion works over the ball? 

A. Yes; to keep them together. 

Q). 38. Take the model, Exhibit BB, and you find there an en- 
largement, do vou not, fitting into a corresponding socket ? 

A. No; I don't see an enlargement there, particularly. 

(). 30. Don’t you tind an enlargementon the end of the discharge 
pipe on that machine ? 

A. On the end of the discharge pipe there is an enlargement. 

(). 40. That enlargement fits in the corresponding socket in the 
upper end of the section, does it not ? 

A. Yes, sir. 

(). 41. What motion has that joint ? 

A. One, up-and-down. 

(). 42. The same as the motion in the “ Little Giant ” machine ? 

A. Yes, sir. 

(). 45. Has it got bearings on each side the same as the 
620 pivot bearing on the Little Giant machine? 
A. Bearings on each side. 
Q. 44. Tell me what the round shape of the ball in Exhibit L ac- 
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— more than this cylindrical-shaped joint in the Fisher 
machine. What more does it accomplish than this Fisher joint does 
by being evlindrical ? 

A. It accomplishes the same thing, only there being corners and 
angular place, the Fisher joint wouldn't be apt to be as tight as 
the other one. 

Q. 45. They both produce the same result, do they ? 

A. They both produce the same result. 

(). 46. In substantially the same way ? 

A. In substantially the same way. | 

Q. 47. Would you not call this upper joint in Exhibit La me 
chanical equivalent of the upper joint in Exhibit B B, so far as the 
work thev have got to do is concerned—that is, to give the up-and- 
down motion ? 

A. Yes, sir; both joints are intended to do the same thing. 

Q. 48. They are both metal joints, are they ? 

A. This Fisher joint is a metal joint, while the other is a packing 
joint. 

Q. 49. The ball and socket are in both cases made out of metal ? 

A. Yes, sir; but in this case (referring to Exhibit L) there 
621 wouldn’t be a joint without the packing. 

Q. 50. The packing is merely for the purpose of making 
tight between metal surfaces that are not ground together, is it not? 

A. The packing being elastic around the metal the action of the 
water discharged through those pipes is such that I don’t think the 
metal alone would stand it to be water-tight. 

Q. 51. You could grind the ball so as to make a tight joint with- 
out packing, could you not? 

A. Yes, sir. 

(). 52. There is always a pressure of water in the discharge pipe 
when these machines are at work, and that pressure throws that 
part of the joint back, which would tend to make it leak ? 

A. Yes, sir. 

Q. 53. Is not that packing used because of the fact that the pack- 
ing can be easily renewed while the metal parts of the joint, if first 
fitted by grinding, would wear by working together ; is not that the 
fact? 

A. The way this joint in the Little Giant machine is you couldn't 
hardly make it tight, even with grinding, because, the pressure being 

so great, if this was simply metal it would force the joint 
622 apart. This joint the pressure would havea tendency to force 

apart, while in this Fisher joint the tendency of the pressure 
would be to keep them together, and if there is any gravel or sand, 
as is usually the case, this Fisher machine, standing as it does now, 
the tendency of the gravel would be to grind it, while in an elastic 
joint a little stone coming between it wouldn't have a bad effect. 

Q. 54. It is usual to pack juints where they are liable to wear, in 
mechanics, is it not? 

A. Yes, sir. 
Q. 55. There is nothing new about that ? 
A. No, sir. 
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Q. 56. Which of those two joints referred to has a larger joint sur- 
face, moving parts, in contact ? 

A. This (Exhibit BB) has the largest surface to work on. It 1s 
just as a round is toa square. It is about the difference of seventy- 
eight and one hundred. That is one reason that this joint would 
work easier than this one (in Exhibit B B) under pressure. 

(Q. 57. Wouldn't the fact that the socket in Exhibit L is on the 
end of the discharge pipe and fitting on the outside of the ball make 
it work easier than if the socket were on the end of the curved sec- 

tion and the ball was on the end of the discharge pipe ? 
625 A. [t would make no difference whatever ; the same press- 
ure would be there then as there is here, all the same. The 
pressure acts in every direction alike; it makes no difference. 

Q). 58. Would not the pressure in that case tend to force the joint 
together rather than foree it apart ? 

A. No, sir; because it is always held on those pivots, and if you 
take that right off and reverse it it would be just the same—the same 
action. 

(). 59. How would it be in the case of the upper joint on Exhibit 
B Bb if that was reversed ? 

A. In that case there would be some little difticulty to reverse it. 

Q). 60. What would be the effect of the pressure on the join if it 
was reversed in the same way ? 

A. In the first place, you see, to reverse that you would have to 
have the discharge pipe as big as the elbow. 

(). 61. Is it not so in Exhibit L ? 

A. No; it wouldn’t be necessary in that ease. 

(Q). 62. Is it not so, I sav, in Exhibit L, that the end of the dis- 
charge pipe is large enough to fit over the ball on the end of the 
curved section ? 

A. Yes, sir. 

(). 63. Then, if you were to reverse the arrangement of the 

624 upper jointon Exhibit B Band make the rear end of the 

discharge pipe large enough to fit the ball on the end of the 

secticn, then what would be the difference in the action of the press- 
ure of the water on those two joints ? 

A. To reverse that on Exhibit BB you would have to make the 
discharge pipe as big as the present elbow is, which would bring it 
very much out of proportion. 

(). 64. Task you again, is it not a fact that in Exhibit L, the re- 
spondents’ machine, the rear end of the discharge pipe is made large 
enough to fit over the enlargement on the outer end of the curved 
section ” 

A. Yes, sir. 

Q. 65. Now, I say, supposing that in Exhibit B B the same thing 
was done—the joint was so reversed—what would be the difference 
in the action of the pressure of the water upon those two joints? I 
am not asking you how it could be done or how practical it would 
be or how it would look, but what would be the effect of the press- 
ure of the water if it was done. 

A. It would be the same thing as in the other case, because it 
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makes no difference ; the pressure is always the same in everv por- 
tion. 
Q. 66. Then, I will ask, you do not consider the joint re- 
625 ferred to represented in Exhibit L as a mechanical equiva- 
lent of the joint referred to represented in Exbibit B B? 
A. It is a mechanical equivalent. 


Redirect examination of FERDINAND Farmuats by Mr. 
SCRIVNER : 


Q 1. Could you put such an enlargement on the end of the top 
curved section of Exhibit B B as is shown on the end of the dis- 
charge pipe in Exhibit B B? 

A. It certainly could be done, but it would be a very cumbersome 
thing. It would interfere with the discharge of the water, because 
the elbow would have to be so large to allow of the discharge of the 
water throughit that — would be objectionable for the current of the 
water to pass through. 

Q. 2.. Look at Exhibit J, being a model of the Allenwood machine, 


and state how many motions that has as a machine ? 


A. That has but one motion, with the addition of the motion given 
by the flexible section. 
626 Q. 5. What motion would that flexible section give ? 
A. That would give a universal motion. 

Q. 4. It would give a universal motion ? 

A. Yes, sir. 

. Q. 5. Then that machine would havea horizontal and vertical 
motion ? 

A. Yes, sir. 

Q. 6. The lower swivel joint would give it a horizontal motion 
alone? 

A. Yes, sir. 

Q. 7. And the flexible section that you speak of would give the 
discharge pipe a vertical motion also? 

A. Yes, sir. 

Q. 8. That is what is done by the metal joints in the machine 
represented by Exhibit B B, is it not? 

A. Yes, sir. 

Q. 9. Then the machine represented by Exhibit 5 Bin that re- 
spect performs the same functions that the machine represented by 
Exhibit J does ? 

A. Yes, sir. 

Q. 10. Then if the joint represented in Exhibit L is, as you say, a 
mechanical equivalent of that in Exhibit B B, would they notgboth 

be mechanical equivalents of the joint used in Exhibit J? 
627 A. They would. 
Q. 11. Substantially the same relations exist between the 
three machines? 

A. Substantially the same. 

Q. 12. That is to say, that they all have the horizontal and vertical 
motion ? 

A. Yes, sir. 
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(). 13. Look at the model of the Richards machine and state what 
motion that has. 

A. That has the same motion too. It has got the horizontal and 
vertical motions. 

(). 14. Then, so far as the joints are concerned, these four ma- 
chines are equivalents of each other, are they not? 

A. Yes, sir. 

(). 15. They all have the curved sections; they have the hori- 
zontal and vertical motions, and they have two Joints? 

A. Yes, sir; but with that exception—that this Richards machine 
would not be likely to stand still—it would be revolving the mo- 
ment the water was turned on. 

(). 16. Could you not so fix it in position that it would not re- 
volve? 

A. It wouldn’t stand; it couldn't be set to any point where it 
would remain stationary. 

(). 17. Could not the discharge pipe be so lengthened out 
628 as to prevent that whirling motion ? 

A. If that was lengthened out so that it would stand, it 
would be simply a matter of weight to counterbalance the force of 
the water by weight. 


Recross-examination of Frerpinanp Farias by Mr. Boone: 


Q). 1. Now, Mr. Farmhals, in Exhibit L is not the upper curved 
section made gradually smaller from its base towards its forward 
end ? 

A. Yes, sir. 

(). 2. Is that the ease in Exhibit BB? 

A. It is not. 

(). 3. Now, suppose that the curved section in Exhibit B B were 
made gradually smaller, as represented in Exhibit L, and the joint 
were reversed and put together in the same way as it is in Exhibit 
LL, what would be the difference between the two machines ? 

A. The difference would simply be that this in Exhibit L isa ball- 
and-socket joint and this in Exhibit B B is a semi-eylindrical 

joint. 
620 (). 4. Would not the proportions of the two machines be 
the same? 

A. No, sir. In Exhibit BB the joint would always be larger and 
more abrupt. 

(). 5. But with that exception they would be the same, would they 
not ? 

A. They would be the same; yes. 

(). 6. Then it would be merely a question of proportions in the 
construction of the two machines? 

A. Well, it is a question of proportions. 


Mr. SCRIVNER: 


(. 7. Of construction ? 
A. Of construction ; the construction would be the same. 
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Mr. Boone: 


Q. 8. Now, I will ask you whether you ever used or saw used a 
machine similar to that represented by Exhibit J? 

A. I have not. I saw hose used, of course, so far as that is con- 
cerned. 

Q. 9. As a mechanic and asa person familiar with hydraulic 
mining, which of those two joints—the canvas section or the metal 
joint—represented in Exhibit- Bb B and L would you consider to be 
the best adapted for hydraulic machinery ? 

A. I should consider this (in Exhibit L) the best adapted on ac- 
count of its being easy working, having less bearing than this joint 
(in Exhibit B B). 

Q. 70. I am asking you to compare the canvas joint in Ex- 
650 hibit J with the metal joints in Exhibit- B B and L. 

A. The metal joints would — the best adapted for hydraulic 
mining machines. 

Q. 11. And of the two metal joints you would consider that this 
ball joint shown in Exhibit L would be preferable ? 

A. Yes, sir; I would consider that preferable to that (in Exhibit 
B B). 

().12. You say you never saw a machine constructed like Exhibit 
J worked ? 

A. No, sir. 

(). 135. If you should find that a machine constructed like that 
was in the habit of bucking, and that a machine made like Exhibit 
B B was not in the habit of bucking, then would you consider that 
the joint in Exhibit B B made that a better machine than that rep- 
resented by Exhibit J? 

A. I consider this (Exhibit B B) the best machine. 

(). 14. What class of joints would you consider preferable for a 
hydraulic mining machine—that represented by Exhibit L or that 
represented by the model of the Richards machine ? 

A. As I said before, the Richards machine would not do at all— 
on a large machine. 


631 Redirect examination of FeRpINAND FaARMUALS by Mr. Scriv- 
NER: 


Q. 1. Do you know anything about the Rice machine 3 

A. No, sir. 

Q. 2. Look at Exhibit F and state how many motions that has 
and how many joints? 

A. It has two motions and two joints. 

(). 3. What are the motions? 

A. Horizontal and perpendicular. 

Q. 4. What ure the joints ? 

A. One is what we call a flange and the other would be a sort of 
faucet joint. 

Q. 5. You say a machine represented by the model, Exhibit F, 
would have a horizontal motion because of the swivelling joint con- 
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necting the two sections, and one a vertical motion by reason of the 
joint connecting the discharge pipe with the upper section ? 

A. Yes, sir. 

(). 6. Now, in your judgment, are not Exhibit B B and Exhibit 
I, so far as these motions are concerned, simply mechanical equiva- 
lents of Exhibit I ? 

A. Yes, sir; these motions, of course,are the same. I sup- 
632 pose in this (exhibit I) it is intended to bring the water from 
both sides into the nozzle. 

(). 7. They are evidently used to subserve the same purpose, to 
give the machine a horizental and vertical motion ? 

A. Yes, sir. 


Recross-examination of Ferpinanp FARMUALS by Mr. Boone: 


(). 1. If it was shown to your satisfaction that a machine con- 
structed after the manner of the model, Exhibit F, was not a practi- 
cal machine, could not be used in hydraulic mining, would you then 
consider the joints in that machine a mechanical equivalent of the 
joints represented by Exhibit- B Band L? 

A. When you come to the nicety of an equivalent then I would 
say that this (Exhibit F) is not an equivalent to that (Exhibit BB), 
because that would not give the same force to the water. 

Mr. ScrivNER : 
Q. 2. You mean that the machines are not equivalent to each other? 
A. Yes: so far as the machines are concerned, they would 
635 all be equivalents of each other, but when you come to the 
execution, whether this (Exhibit F) would be an equivalent 
of this (Exhibit BB), that is a different thing. 


Mr. Boone: 


Q. 3. Is it not a fact that those two motions are obtained in a 
common [lose ? 

A. Certainly they are. 

(). 4. And, so far as that is concerned, the common Hose would be 
the equivalent of all of these, would it not? 

A. Yes, sir; as regards motion. 

Q.5. Then it resolves itself into the question as to which is a 
practical machine, does it not? 

A. Yes, ¢ir. 

Q). 6. Now, if it is shown that one of these systems of joints forms 
a practical hydraulic machine, then you would not call that the me- 
chanical equivalent of a machine which is not a practical working 
machine? 

A. I would still call it an equivalent, so far as the motions are 
concerned, but as to practice I would not call it an equivalent. 

Q. 7. Because they do not produce the same result ? 

A. Because they do not produce the same result. 

Q. 8. Hlow many moving joints do you say you find in that ma- 

chine represented by Exhibit F ? 

634 A. There is two. 
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Q. 9. Do you not call these moving faces of metal on each side of 
the discharge pipe a joint? 

A. I call them a joint. 

Q. 10. Are there not two of those—one on each side of the dis- 
charge pipe ? 

A. There are two joints for the purpose of obtaining one motion. 
This machine (Exhibit F) would have a good deal more surface to 
bear upon and wear out than any of those other machines. 

Q. 11. Then Exhibit F practically has three joints to be kept 
tight, has it? 

A. Yes; it has three joints to be kept tight. 


Mr. ScrIVNER: 


Q. 12. In Exhibit B B is not the same thing true—that is to say, 
if there are two joints to be kept tight in Exhibit F does not the 
same thing occur in B B, where the semi-cylindrical enlargement is 
connected with the upper curved section ? 

A. No; there are only two faces—two faces are necessary to give 
one joint—and in this case (Exhibit F) there are three—in fact there 
are four faces. 

(). 13. The square ends of this semi-cylindrical enlargement 
635 on Exhibit B B are connected with the surface of the upper 
section ? 

A. Yes, sir. 

Q. 14. Does not that make two connections, one on each end ? 

A. No, sir; there is only one connection. There are two sur- 
faces. 

Q. 15. There are two surfaces on each end of the semi-cylindrical 
enlargement ? 

A. Yes, sir. 

Q. 16. Does not the same thing appear in Exhibit F? 

A. No. In Exhibit F there are four faces to be brought together 
to make one joint. 


Mr. Boone: 


Q. 17. How many methods are commonly used by machinists for 
making water-tight joints between metal faces? 

A. There is a good many ways to secure them, but there is gen- 
erally but two methods or two classes of joints. One isa ground 
joint—that is, grinding two faces together truly and the other is to 
place some packing between two faces. 

(). 18. Those are common methods, are they, of making water- 
tight joints ? 

A. Common methods, either by cement or packing or by grinding 
the two faces. 


Mr. ScCRIVNER: 


Q. 19. Both methods of making these joints water tight—that is, 
the complainants’ and respondents’—are old? 
636 A. Yes, sir. 
30—169 
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(. 20. That is, making the metal of each part of the joint fit 
tightly, as in the complainants’ machine, or putting in packing, 
as in the respondents’ machine—both those methods are old ? 

A. Yes, sir. 


Mr. Boone: 


Q. 21. Then would you consider it any invention for the respond- 
ents to make his joint tight by means of packing in that way? 

A. I would not consider that method any particular invention, 
but what I see new in this (Exhibit L) is more particularly the 
pivots and using packing in the ball-and-socket joint. 

(). 22. Don’t you find the equivalent of those pivots in the com- 
plainants’ machine, Exhibit BB? 

A. Yes, sir; the joint being of a different construction, the convex 
surface acts the same as the pivots do. 

Mr. Scrivner: 

Q. 23. Did you ever know packing to be used in connection with 
a ball-and-socket joint in any mechanical structures before the re- 
spondents’ invention ? 

A. No, sir. 

Q. 24. That packing for the purpose of making a ball-and- 
637 socket Joint is new, so far as you know ? 
A. Yes, sir. 

Q. 25. You never saw or heard of it before you saw it used in this 
machine of respondents ? 

A. No. 

Deposition of Richard Hoskin. 


Examination-in-chief of Ricuarp Hoskin (a witness on behalf 
of respondents) by Mr. Scrivner : 


Q. 1. You are one of the respondents in this suit ? 

A. I an, sir. 

Q). 2. How long have you been familiar with hydraulie mining 
and the machinery used in hydraulie mining ? 

A. Seventeen or eighteen years. 

Q. 3. What was the first sort of hydraulic machines you ever saw? 

A. The first | ever saw was the Allenwood machine represented 

in Exhibit J. 
638 (). 4. Ilow long ago was it that you first saw that? 
A. I don’t recollect the date. 

QJ. 5. As near as you can tell ? 

A. It was shortly after its first introduction; within a year or two 
after it was first introduced. If I had the date of the patent I could 
tell. It was within a year or two of the date of the patent. 


Mr. Boone: 


(). 6. How do you know ? 

A. Because I kept the run. 1 saw when the patent was granted. 
(). 7. Do you know the date of the patent ? 

A. No, sir. 
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Q. 8. How do you know, then, that it was within a year or two of 
the date of the patent ? 

A. Because I read of them and saw of their being introduced in 
certain places, and Allenwood brought one over to Gold Run to in- 
troduce it there. 

Q. 9. Might it not have been five or six years after the date of the 
patent? 

A. No, sir. 

Q. 10. Do you know whether he attempted to introduce his ma- 
chines within five years after his patent was issued ? 

A. I don't recollect now. 

(). 11. You don’t know, then, whether he did or not? 

A. I think he did, though. 
639 (Q. 12. You don’t know that he did? 
A. I don’t know for certain. 

Q. 13. Then it might have been several years after the date of the 
patent, might it not? 

A. Well, it might have been some years after the date of the 
patent. 


Mr. ScRIVNER: 


Q. 14. About how many years after the taking out of the Allen- 
wood patent did you see the Allenwood machine operate ? 


Obj. (Objected to by respondent- on the ground that the witness 
has already stated that he does not know.) 
(Witness refers to a pocket memorandum book.) 


Mr. Boone: 


Q.15. What memorandum are you referring to? 

A. I am referring to the date of my patent, by which I can tell. 
(). 16. Are you referring to your patent itself? 

A. No. 

(). 17. What memorandum are you referring to? 

A. Il am referring to the date of the Fisher patent, of which I 
have a memorandum in my memorandum book. (Witness refers 
to Fisher patent, Exhibit A A.) I think I first saw the Allenwood 
machine in about 1868 or 1569. 


640 Mr. ScRIVNER: 


Q.18. Describe the Allenwood machine. 

A. It has two joints, one for getting horizontal motion and the 
other vertical. 

Q. 19. The one for getting horizontal motion is what? 

A. A swivel metal joint. 

Q. 20. The one for getting vertical motion is what? 

A. Is a flexible joint. 

Q. 21. Made of what? 

A. Canvas or gum or leather or any suitable flexible material. 

Q. 22. You have seen the machine operate, have you? 
A. I have. 
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Q. 23. Was it a practical working machine ? 

A. A practical working machine, used for years; some of them 
used at the present time, I believe. 

(). 24. What was the difference, so far as those motions were con- 
cerned and those results, between that and the complainants’ ma- 
chine represented in Exhibit B BY 

A. No difference in the results. 

(Q). 25. What was the next machine that you saw? 

A. The machine called the Craig machine. 

(). 26. About when was that? 
641 A. Within a year or two after. I think it must have been 
about 1870—no, it was before that; it might have been the 
latter part of 1869 or the early part of 1870. 
Q. 27. Do you know when Craig got up his machine? 
A. I don’t know; I think about 1869 or 1870. 


Mr. Boone: 


(). 28. What sort of a machine was that? 

A. It was a ball-and-socket, a one-jointed machine. 

Q). 29. A ball-and-socket joint connecting the discharge pipe with 
the curved section? 

A. Yes, sir. 

(). 50. It only had one motion, then ? 

A. It had all the motions, as shown in the model, Exhibit M. 

Q. $1. Had a horizontal and vertical motion ? 

A. [ad a horizontal and vertical motion. 

Q). 32. Then when the complainant took out his patent or made his 
invention there was nothing new in the ball-and-socket joint con- 
necting the discharge pipe with the balance of the machine, was 
there? 

A. There was not. I saw another machine with a ball-and-socket 
joint besides the Craig machine. 

(). 353. What was that? 
G42 A. One got up by a man by the name of Redstone. 
(). 54. Deseribe that. 

A. It was similar to the Craig machine except that the hole in 
the socket was ovalish, giving it greater range laterally. 

Q. 55. Then the first double-jointed machine that you ever saw 
was the Allenwood machine, was it? 

A. That was the first I ever saw. 

Q. 36. What was the next double-jointed machine that vou ever 
saw ? 

A. The Jenkin-Richards. 

Q. 37. Did you ever see one of those operate? 

A. I saw it in the claim where they used it; but whether I saw it 
operate or not Lam not certain; I don’t recollect. I think it was 
not operating at the time. 

Q. 38. What claim was that ? 

A. It was near Michigan Bluff. 

Q. 59. What sort of a machine was that? 

A. Similar to the model of the Richards machine here. 
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Q. 40. Describe it and its operation. 

A. It had two joints, one for horizontal and one for vertical mo- 
tion. 

Q. 41. And both metal joints? 

A. And both metal joints. 

Q. 42. What was the difficulty, if any, in operating that ma- 

chine? 
643 A. Want of proportion in the parts. 
Q. 43. Describe what do you mean by that. 

A. There was a tendency to fly round if set in one way, and if set 
in the other there was a tendency to fly up, unless the discharge pipe 
was made sufficiently long to counter-balance that tendeney, or un- 
less a curve was put in the discharge pipe. 

Q. 44. Do you know whether they ever used that Richards ma- 
chine in hydraulic mining ? 

A. I saw it in the mine where they had no other machine to use, 
and they had considerable mining work done and everything was 
set in working order. 

(Q). 45. It looked as though they had been using it? 

A. It looked as though they had been using it there. 

Q. 46. That machine has never been extensively used, I suppose, 
has it? 

A. No, sir. 

Q. 47. What was the next double-jointed machine that came along 
in the progress of invention in hydraulic mining machinery ? 

A. The hext that I ever saw was one that I got up myself. 

Q. 48. What was that ? 
644 A. That was the Giant, represented by the model, Exhibit 
D. 

Q. 49. You took out a patent on that, I b-lieve, did you not? 

A. I took out a patent for the construction of that joint connect- 
ing the discharge pipe with the upper curved section. 


Mr. Boone: 


Q. 50. Do you intend to have it understood that the model, Ex- 
hibit D, represents the machine which you got up and patented at 
that time? 

A. No; not the machine that I had patented. One of the joints 
of that machine represented by Exhibit D was covered by a patent 
that I had previously taken out. 

Mr. ScrivNer: 

Q. 51. Describe the operation of the machine represented by the 
model, Exhibit D, which you say was the next double-jointed ma- 
chine that you saw after the Richards machine. 

A. It has two joints—a swivel joint for a horizontal motion and 
the other a cup-and-flange joint for a vertical motion. 

Q. 52. When did you get up that machine? 

A. I think about 1871 or 1872. 

Q. 53. What was the next double-jointed machine that vou ever 
saw ? 


238 RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 


A. The Rice machine, represented by Exhibit F. 
645 (). 54. How many joints has that? 
A. It has two motions. 

Q. 55. Hlow many joints? 

A. It has two joints, and one joint has two distinct pairs of bear- 
ing faces. 

(). 56. What was the next double-jointed hydraulic machine that 
you ever saw? 

A. The Fisher machine. 

(). 57. Describe the difference, if any, in the mode of operation 
and the results accomplished between all these double-jointed ma- 
chines, and state whether it is a mere difference in construction or 
whether there is any difference in principle ? 

A. The actual results accomplished vary in all of them—the 
amount of the result. 

(). 58. Commencing with the Allenwood machine, describe the 
difference in construction of the joints of the various machines. 

A. The Allenwood has a swivel metal joint and a flexible joint 
for vertical motion. The plaintiffs’ machine has two metal joints, 
but will not be so effeetive under the same circumstances—that 1s, 
will not throw so foreible a stream, will not accomplish so much 
work as the Allenwood machine. 

(). 59. But, contining yourself to the joint connecting the 
645 discharge pipe with the upper curved section, describe what 
the difference is in these different machines. 

A.-That joint in the plaintiffs’ machine is a semi-cylindrical one, 
kept in position by the pressure of the water and held there by the 
pressure of the water. 

(). 60. Is not that, to some extent, true of the Allenwood machine; 
is not that joint kept in position by the foree of the water? 


Obj. (Objected to as leading.) 


A. What I mean is, by kept in position the bearing faces are kept 
in contact with each other; the pressure of the water forces a con- 
tact of the bearing faces of the joint proper. 

(). GL. So far as the joint connecting the discharge-pipe with the 
upper curved section in the Allenwood machine, and the joint con- 
necting the discharge pipe with the upper curved section in the com- 
plainants’ machine are concerned, what is the difference in the re- 
sults of those two machines, if any ? 

A. They accomplish the same purpose, but the Allenwood will 
accomplish more than the other. 

Q). 62. Were not the two joints intended necessarily to perform 
the same functions ? 

A. Undoubtedly. 
GAT (). 65. Comparing that machine, represented by Exhibit L, 
with the Allenwood machine, is not the same thing true in 
regard to that? 

A. Yes, sir; it accomplishes the same results. 

Q). 64. And in all of them that motion is accomplished by means 
of the joint which connects the discharge pipe with the upper curved 
section ? 
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A. It is. I think the Allenwood machine will accomplish more 
results than this Exhibit L, so far as the force of the steam is con- 
cerned. 

Q. 65. In all of these double-jointed machines that you have re- 
ferred to you find that joint connecting the discharge pipe with the 
upper curved section, and you find it was put there for the same 
purpose, do you not? 

A. I do. 

Q. 66. And the difference between those joints is a difference in 
mechanical construction, is it not? 

A. Simply mechanical construction ; that is all. 

Q. 67. Do vou inelude in that, too, the difference in the material 
of which the joints are composed ? 

A. Yes, sir. 

(). 68. In the Allenwood machine the upper joint, or joint connect- 

ing the discharge pipe with the upper curved section, was made 
648 of some kind of elastic material, was it not? 

A. Yes, sir. 

(. 69. While in all these others it is a metal joint ? 

A. Yes, sir; except that in this (Exhibit L) the metal alone 
wouldn't constitute a joint without the packing ; that is an element 
coming in there that 1s required to make it a joint. 

Q. 70. Then, in your judgment, the difference between the Joint in 
the Allenwood machine and in the complainants’ machine is one of 
construction ? 

A. Of construction. 

Q. 71. Is there any difference in principle that you can observe ? 

A. I don’t exactly understand what you mean by principle. That 
is, they accomplish the same result in the same way—that is, they 
accomplish the same results, but the mode of construction is differ- 
ent in all of them. 

(). 72. What is the difference between the joint connecting the 
discharge pipe and the upper curved section in your machine and 
the corresponding joint in your machine? 

A. In the complainants’ machine the enlargement, so to speak— 
the male part of the joint—the cylindrical enlargement rests in its 
appropriately-shaped socket, and is kept there by the pressure of the 

water. 
649 (. 73. Does that enlargement fit closely in that socket? 

A. It is a ground joint and intended to be water tight. In 
the defendants’ machine, Exhibit L, the male part of the joint, or 
the part which enters the other part, is on the curved section instead 
of on the discharge pipe. ‘There is no metallic socket, but there is 
an annular valve or packing confined to the leader of the discharge 
pipe by a flange. This packing makes a water-tight joint. Were it 
not for this packing the average leakage in the joint would be about 
a hundred miner’s inches constant flow. 

Q. 74. Do you find any ball-and-socket joint in the complainants’ 
machine? 

A. I do not. 
Q. 75. What do you call the joint in your machine” 
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A. I call it a hinge joint, inasmuch as it works on pivots. 

Q. 76. How is the discharge pipe held on the ball in your ma- 
chine ? | 

A. By means of two pivots. 

(). 77. What is a ball-and-socket joint in mechanics, according to 
your understanding ? 

A. A ball-and-socket joint is aspherical enlargement fitting inside 

an appropriately shaped socket and resting thereon. 
650 (). 78. How is the spheric al enlargement held in the socket? 
A. The hole in the socket is smaller than the enlargement, 
and hence it cannot be pulled through. 

(). 79. Did you ever, in any class ‘of, mechanical construction or 
machinery, see a ball- and-socket joint where the socket was fastened 
onto the ball-shaped enlargement by means of pivots or screws ? 

A. I never did. 

(). SO. But as understood by the mechanies, the ball is held in the 
socket by the socket being constructed on the ball, is it not? 
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A. Outside of the ball, and the whole in the socket is smaller than 
the ball, so that the ball can’t be pulled through. 

(). Sl. Since the first of September, 1879, have you made any hy- 
draulic machines in which the swivel jointed sections and ball-and- 
socket joint sections were combined with a lever working through 
slotted posts, strap, lever, and pawl and ratchet ? 

I have never made any such. 
(). 82. Take the model of the complainants’ machine, Exhibit B 
3, and I will ask you if you find in that machine a ball-and- 
651 socket joint for connecting the discharge pipe with the end 
of the swivel section ? 

A. I do not. 

(). 83. If you do not find a ball-and-socket joint what sort of a 
joint do you tind there? 

A. A semi-cylindrical joint working in the same manner that the 
ball-and-socket joint works—that is, the internal connection. 

Q. S4. Take the model of your machine, Exhibit L, and see if you 
find a discharge pipe having a cylindrical and ball-shaped enlarge- 
ment at its base. 

A. I do not. 

Q. $5. And in combination with a corresponding cup-shaped 
socket at the end of the horizontally-swivelling section ? 

A. I do not. 

Q. 86. State if vou find in your machine, represented by the mode] 
Exhibit L, anything that is an equivalent to the semi-cylindrical or 
ball-shaped enlargement at the base of the discharge pipe, as shown 
in the model of the complainants’ machine, Exhibit B B? 

A. I do not. 

Q. 87. Do you find in the model of your machine, Exhibit L, any- 
thing equivalent to the cup-shaped section at the upper end of the 
upper curved section as in the complainants’ machine ? 
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652 A. I see no cup-shaped socket in the complainants’ ma- 
chine. I see a semi-cylindrical-shaped socket. 

Q. 88. But you say it is not a cup-shaped socket ? 

A. It is not a cup-shaped socket. 

Q. 89. Do you find any socket at all in your machine connected 
with the upper curved section ? 

A. I do not. 

Q. 90. I will ask you whether or not in all of these machines it 
is necessary to use what is known as rifles for the purpose of mak- 
ing them practically operative machines ? 


Obj. (Objected to as immaterial.) 
A. In order to make an effective working machine it is necessary. 
(Continued until Monday, 8th instant, at 10 o’clock a. m.) 


Monpbay, November 8, 1880. 


(Further continued, by consent, until Thursday, 11th instant, at 
10 o'clock a. m.) 


653 Tuurspay, November 11, 1880. 


Present: Mr. Boone, of counsel for complainant-; Mr. 
Scrivner, of counsel for respondent-. 


Examination-in-chief of Ricuarp Hoskin (continued). 
By Mr. Scrivner: 


The Witness: I would like to make a correction. There was a 
two-jointed machine that I saw which I did not mention be- 
fore. I saw that shortly after I saw the Allenwood machine. It 
was Craig’s. 

(. 91. Please describe it, 

A. The back joint was a ball-and-socket joint, nearly horizontal ; 
the front joint was the same as in the Allenwood machine—a sleeve 
joint. It was a two-jointed machine, perfectly practicable ; defective 
in not having sufficient radius or lateral motion under all cireum- 
stances. 

(). 92. It would do the work, would it? 

A. Oh, yes. 

Q. 93. What we call the swivel joint in these exhibits in this case 

was a ball-and-socket joint, was it? 
654 A. Yes, sir; only the swivel joint make- a complete circle, 
and his ball-and-socket joint only made about a quarter of a 
circle. 

Q. 94. About when was it that you first saw that machine ? 

A. Very shortly after I saw the Allenwool machine. I think it 
was about 1869 that I first saw this Craig machine. 

Q. 95. Were they using it? 

A. Yes, sir. 

Q. 96. Where was that Craig machine used ? 

A. It was used in the claim owned by Taylor & Company near 
Gold Run. 
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Obj. (Complainant- objects to all the above testimony in relation 
to the Craig machine referred to on the ground that no notice of 


the introduction of such testimony has been given.) 


Q. 97. What is Exhibit 1 now shown you? 
A. It is a ball-and-socket joint. 


ex. 1. 


(Respondent- puts in evidence the ball-and-socket joint above re- 
ferred to, marked “ Respondents’ Exhibit 1.”) 


655 Cross-examination of Ricuarp Hoskin by Mr. Boone: 


(). 1. In what business are you engaged at present ? 

A. Manufacturing machines, and so forth. 

(). 2. What kind of machines ? 

A. Hydraulic and other machines—general foundry business. 

Q. 3. Do you manufacture machines owned by the defendants 
and called the Little Giant machine ? 

A. | do. 

Q. 4. How long have you been connected with that machine? 

A. Seven or eight years last past. 

Q.5. What were you engaged in prior to your connection with 
the Little Giant machine? 

A. Manufacturing hydraulic pipes—fitting up mining claims. 

Q. 6. What hydraulic machine did you manufacture prior to 
manufacturing this Little Giant? 

A. A machine called the Dictator. 

Q. 7. That was one for which you held a patent, was it? 

A. Yes, sir. 
656 (). 8. How long did you manufacture that machine ? 
A. I manufacture them now when called for. 

Q. 9. [ mean prior to your taking hold of the Little Giant ma- 
chine? 

A. From some time in 1870, I think. 

Q. 10. What were vou engaged in prior to 1870? 

A. Manufacturing hydraulic pipe. 

Q). 11. For how long were you engaged in that business ? 
A. About seven years prior to 1870. 

Q. 12. What was your business before you engaged in the manu- 
facture of hydraulic pipe? 

A. Various; tin-smithing, sheet-iron work, copper-smithing, 
plumbing. I was not particular what [I turned my hand to. 

Q. 15. Then 1870 was the commencement of your connection 
with these hydraulic machines, was it ? 

A. In 1870; yes. 

Q. 14. What hydraulic machine did you say was the first one 
you ever saw? 

A. The Allenwood. 

(Q). 15. When was that? 

A. I think that must have been in 1869. It might have been in 
the winter of 1868 and 1869—some time in that mining 
season I think it was. 
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Q. 16. Where did you see it ? 
A. I saw it at Gold Run. 
Q. 17. At work ? 
A. I didn’t see it at work. 
| Q. 18. Did you ever see it at work before you commenced to make 
. your own machines ? . 
A. I have seen it at work about that time. I am not positive 
whether it was immediately before or immediately after. 
Q. 19. What was your object in getting up a hydraulic machine? 
‘ A. To make money and to improve on those already in existence. 
Q. 20. To improve upon the Allenwood ? 
A. Any machine that I had seen. 
Q. 21. Had you seen any other machine besides the Allenwood ? 
A. I had seen the Allenwood and the Craig. 
Q. 22. And your object was to improve upon those machines? 
A. It was. 
Q. 23. Do you consider your machine an improvement upon 
either of the others ? 
A. I consider it as such in many respects. 
Q. 24. State in what respects you consider it an improve- 


ment. 
658 A. It was a one-jointed machine; it worked easily ; it had 
more range than the Craig double-jointed machine. I might 
- say that I had seen what was known as the Craig single-jointed 


machine before I made any machines; it was a very hard machine 
to work, liable to get out of repair, and I thought the machines I 
made were not so liable to get out of repair and would work easier 
and when out of repair—that is, when they got to leaking much— 
more easily repaired. 

Q. 25. What was the character of the joints in the Craig double- 
jointed machine that you speak of ? 

A. A ball-and-socket joint for the back joint and a flexible joint 
similar to the Allenwood for the front joint. 

(). 26. What motion had the ball and socket ? 

A. Lateral. 

(). 27. Horizontal motion, eh ? 

A. Horizontal motion, or nearly. 
is Q). 28. It had the same motion as the Little Giant and the Allen- 
wood machine? 

A. Yes, sir. ; 

Q. 29. No other motion? 

A. It had a ball-and-socket motion : a variety of motions. 

Q. 30. It was a semi-universal joint, then, was it? 

A. A semi-universal joint. 
659 Q). 31. Then the Craig double-jointed machine had two semi- 
universal joints, had it? 

A. Yes, sir. 

(. 32. How did that machine work ? 
| A. The machine would work very well, but it was defective in 
range. 


Q. 33. Did you see it at work? 


catty 
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A. I did; when it was tried first of all it would not answer; it 
would not throw the stream. I then, at the request of Mr. Craig, 
put a rifle in the discharge pipe, and it worked better. 


Mr. ScRIVNER: 


Q. 34. Did it work successfully ? 

A. It would work successfully, but, as I said before, it was lacking 
in horizontal range; vou couldn’t get a range of quite half a circle 
out of both joints. 


Mr. Boone: 


(Q). 35. You say that the rear joint was a ball-and-socket joint ? 
A. Yes, sir. 
(). 36. Similar to the ball-and-socket joint, Exhibit I, which you 
have put in evidence? 
A. Similar. 
(). 37. Any difference in construction between the two ? 
A. Yes; there is a spring in Exhibit I which isn’t in that, but 
the general principle of the joint proper is the same, except 
660 that the ball-and-socket joint in the Craig machine had a little 
more play. The hole in the socket was larger in proportion 
to the ball in the machine than in Exhibit I, giving the machine 
more play than Exhibit [ has, in proportion. 
(). 38. Did you consider your machine an infringetent upon the 
Craig machine? 
A. I did not. 
Q. 39. Which was the next machine that you saw after working 
yours? 
A. After working ny own I saw the Rice machine next, that rep- 
resented by Exhibit F. 
Q. 40. Then the Allenwood machine was the tirst double-jointed 
machine you ever saw? 
A. Yes, sir. 
Q). 41. The next was the Craig? 
A. Yes, sir. 
(). 42. And the next was the Rice? 
A. Yes, sir; as well as I recollect. 
Q). 45. Which was the next double-jointed machine that you saw? 
A. I think the Jenkin-Richards; Iam not certain that I saw it 
in operation; T saw it set in the claim, but it was after the water 
season, as well as I recolleet, when I went there, or at least there was 
a very limited supply of water. It was not working, I recollect now, 
while I was in the claim. 
(). 44. When was that, Mr. Hoskin? 
G61 A. I think that was about 1872 or 1873; I am not certain, 
exactly; I should judge it was about that time. 
(). 45. Was it before or after you obtained your patent on the 
single-joint machine ? 
A. After. 
Q. 46. How long after? 
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A. It was after Craig had commenced suit against me for infringe- 
ment. 

Q. 47. Then you never saw the Richards machine until after the 
suit was commenced against you by Craig? 

A. No. 

Q. 48. Had you ever seen Fisher’s machine prior to the time when 
you saw the Richards machine ? 

A. I had not. 

Q. 49. How long subsequent to the time that you saw the Richards 
machine was it that you first saw the Fisher machine? 

A. Some years, I think. 

Q. 50. How many years? 

A. I don’t know; it was some time after Craig had commenced 
suit. I think I saw it at work at or near Nevada City—the first 
place I ever saw it. 

Q. 51. It was some years after you had seen the Jenkin-Richards 
machine? 

A. No; not some years after I[ first saw the Richards ma- 

chine. 
662 Q. 52. How long after was it? 

A. It might have been a vear or so after. I made no note 
of the dates at the time I was in Nevada City, [ think, in reference 
to that patent suit. 

(). 53. How long was it after the suit of Craig against you was first 
commenced that you first saw the Richards machine ? 

A. I don’t know that; it was while I was hunting testimony in 
reference to the prior use of a rifle. 

Q. 54. That was during the progress of that suit? 

A. Yes, sir. 

Q. 55. Do you recollect, Mr. Hoskin, of calling upon Mr. Fisher 
at the time the suit was commenced by Craig against you for the 
purpose of consulting him in regard to that matter. 

A. I do. 

(). 56. Was that before or after you answered to the suit? 

A. Before, I think. 

Q. 57. Where was he when you called on him? 

A. lam not certain whether he was in his shop or in the house 
near by. In his workshop, I think. 

Q. 58. What was he doing”? 

663 A. Working. 

@. 59. What on? 

A. I don’t recollect now. 

(. 60. Did he not at that time show and explain to you his ma- 
chine? 

A. I recollect his showing to me his patent papers. There were 
parts of machines there, but I don’t recollect there being a whole 
machine. There were parts of machines, and he was at work on a 
machine, I think. 

Q. 61. Did he not have a machine setting on the table which he 
exhibited to you? 

A. Not that I recollect; he showed me his patent papers. 
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(. 62. You understood fully what his machine was at that time, 
did you? 

A. I think I did. 

(). 63. You don’t call that showing you his machine? 

A. Well, I understood by showing the machine that you meant 
the machine set up. I don’t think there was a machine set up 
there, although there might have been. I saw parts of his ma- 
chine and I saw the patent papers. 

(Q). 64. When did you make your application for a patent for a 
double-jointed machine? 

A. I never made any application. 
664 (). 65. When did you first construct a double-jointed ma- 
chine? 

A. I think somewhere about 1571 or 1872. 

(). 66. Describe that machine. 

A. Exhibit D is a substantially correct model of that machine. 

(). 67. Did you first make that machine before or after the com- 
mencement of the suit by Craig against you? 

A. Before. 

(). GS. You are positive it was before? 

A. I believe it was before. 

(). 69. How long before? 

A. Lam not certain; some months, I think. 

(). 70. Can’t you be certain as to that? 

A. Not without reference. 

(). 71. Can you by reference? 

A. I think I can ascertain from the books of the foundry where 
I got them made. 

(). 72. Will you furnish the date when you first constructed a 
double-jointed machine ? 

A. Yes, sir; I will endeavor to do so. The first was made by the 
Miners’ foundry in the city here. 

(). 73. low many of those machines did you make. 

A. I don’t recollect; quite a number. I made hundreds 
665 altogether, I should judge. 

(). 74. Is the Little Giant Machine as it is now constructed 
made under any patents; If so, state what patents. 

A. Yes; there is patent for rifles in the discharge pipe, the Macy 
& Martin; it is also covered by the Allenwood patent, which covers 
the two-jointed machine in combination with rifles in discharge 
pipe; it is also covered by the Hoskin patent with reference to the 
front joint. 

Q. 75. Does either of those patents describe a machine constructed 
like the machine made by the respondents in this case? 


Obj. (Objeected to by respondents on the ground that the patents 
are the best evidence as to what is described in them.) 


A. The patents are not for a full machine, but only for parts of 
the machine. The Macy & Martin patent, you may say, refers to 
the discharge pipe of the machine only. 
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Q. 76. Does not the Macy & Martin patent on the rifles expire in 
December of this year? 
A. It does. 
Q. 77. Does not the Allenwood patent expire of July, 1881? 
A. I believe it does. 
Q. 78. Then under what patents will the respondents manu- 
666 facture the Little Giant machine ? 


Obj. (Objected to by respondents as incompetent, irrelevant, and 
immaterial.) 


A. I don’t know whether I will be manufacturing machines at all 
then. 

Q. 79. Then do you hold that the machine manufactured by the 
respondents is described and covered by these patents which you 
lave mentioned ? 


Obj. (Objected to by respondent- as incompetent, calling fora con- 
clusion of law.) 


A. Different parts of the machine are covered by the different 
patents. There is no one patent for the machine, as a whole. 

Q. 80. Is it not a fact that two-jointed metal-jointed hydraulic 
machines have displaced al! prior machines in the market ? 

A. 1] can’t answer that question from my own knowledge ; I have 
heard of Allenwood’s machine being used occasionally in small 
claims. 

Q. 81. Have vou heard of any being made and sold since the Little 
Giant machine was manufactured and put upon the market. 

A. I have not, although there may have been. 

Q. 82. The parties for whom you manufacture own the Allenwood 
patent, do they not? 

A. Yes, sir. 
667 Q. 83. Do they manufacture and sell the Allenwood ma- 
chine? 

A. I think not. I think there is no call for it. 

Q. 84. Why dothey not manufacture and sell the Allenwood ma- 
chine ? 

A. Because the customers call for machines of a different shape. 

Q. 85. Have not the parties for whom you manutacture ever made 
or sold any Allenwood machines ? 

A. I don’t know of any having been sold by them. 

Q. 86. How long have you manufactured for those parties ? 

A. Since the compromise of the suit. I don’t recollect the date 
exactly—I think about 1874 or 1875. 

Q. 87. When did they acquire the Allenwood patent ? 

A. I don’t know. 

Q. 88. Have they built or sold any of the Allenwood machines 
since you were connected with them ? 

A. Not that I know of. 

Q. 89. Which of the two machines, the Allenwood or the Little 
Giant, do you consider the more effective machine ? 
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668 A. I think the Allenwood will throw the strongest stream. 

(). 90. I mean the more effective machine for hydraulic 
mining purposes. 

A. When we speak ef an effective machine we generally mean 
the force with which it will throw the water—that is, provided it 
can be manipulated. Then there are other circumstances which 
might come in, as the durability of the machine. One machine 
may be more effective than another, and yet it might lack a dura- 
bility which will make the other machine more desirable. 

(). 91. You have explained ; now, please answer my question. 

A. I say if you mean by effectiveness the force with which it will 
throw the stream, I don’t know but the advantage is on the side 
of the Allenwood. As to strength and durability the Little Giant 
is superior. . 

(). 92. What peculiarity in the Allenwood machine makes it 
throw a stronger stream than the Little Giant? 

A. There is no obstruction: the flexible sleeve makes an easier 
turn—an easier curve—not so much friction in the joint as there is 
in the Little Giant. 

(). 93. Is the difference in the effectiveness of the stream a matter 

of great consequence ? 
669 A. Sometimes. 

Q). 94. Still you say the parties for whom you manufacture, 
although owning the Allenwood patent, have never made or sold 
the Allenwood machine ? 

A. No; not that I know of; I don’t think they have. For gen- 
eral hydraulic mining purposes I believe the Giant is the best ma- 
chine. 

Q. 95. Why ? 

A. Strength, durability. 

Q). 96. Wherein is the superiority and durability ? 

A. More particularly in the front joint being easily repaired when 
it gets to leaking. 

Q). 97. What do you understand by a ball-and-socket joint ? 

A. L understand one part to be a sphere or part of a sphere rest- 
ing on a properly-shaped socket, the two together constituting the 
jomnt. 

Q. 9S. Are not ball-and-socket joints variously constructed ? 

A. Yes; they are; some are made solid and some are hollow. 
The ball-and-socket joint is used for a variety of purposes, but they 
maintain the same general character, a spherical ball running ina 

properly-shaped socket. 
670 Q). 99. Where you find a ball resting and working in a 
socket would you call it a ball-and-socket joint? 

A. Yes; provided the ball was not pivoted, if it was a pivoted 
joint I should call it a pivoted joint or a hinge joint. 

Q. 100. If you find a ball pivoted in a socket so as to work in the 
socket, would not that be a ball-and-socket joint ? 

A. I think not; I should not understand it as such. 

Q. 101. The pivot would prevent it from being a ball-and-socket 
joint, would it? 
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A. No. 
Q. 102. Then what is it that prevents it from being a ball-and- 
socket joint ? 
A. The pivot in a ball-and-socket joint is something that is un- 
necessary and would be detrimental to it. 
Q. 103. What do you call the front joint in the Little Giant ma- 
chine.? Just describe it. 
A. I call it an equivalent to the cup flange and packing joint. 
Q. 104. Describe the joint; state what it consists in. 
A. One part, attached to the upper curved section, is a spherical 
enlargement; the other part is a conical socket or cup at the 
671 butt end of the discharge pipe. The flange of this socket or 
butt is bolted to another flange through which run two pivots. 
These pivots enter the ball-shaped enlargement. There is an annu- 
lar valve or packing held in its place by the pivot flange. This pack- 
ing turns up against the ball on the inside forming a valve, making 
it a water-tight joint. 
Q. 105. How many motions has that joint? 
A. One. 
Q. 106. What is the object of the pivots ? 
A. It isa center around which the bearing surface of the joint 
revolves. 
Q. 107. They form a journal, do they not, around which the joint 
works” 
A. Yes; they form a journal and without the pivots. I would 
have no joints; they are necessary to constitute the joint. 
Q. 108. Then the ball shape has no object except to give the one 
motion ? 
A. That is all. 
Q. 109. And the pivots form the center about which the joint 
works ” 
A. Yes, sir. 
Q. 110. Now, take Complainants Exhibit BB and describe his 
front joint. 
A. There is a semi-evlindrical enlargement at the butt end of 
the discharge pipe; this rests on a properly-shaped socket 
672 and and it is kept in position by the pressure of the water. 
(). 111. Do you find any pivot bearings or equivalents to 
pivot bearings in the complainants’ machine? 
A. I do not. 
Q. 112. Do you find any bearings? 
A. Nothing but the joint proper. 
Q. 113. Complainants joint has a cylindrical enlargement, has it ? 
A. It has a semi-cylindrical enlargement at the butt end of the 
discharge pipe. 
Q. T14. Does not that enlargement fit against shoulders at each 
end of the semi-cylindrical enlargement ? 
A. It rests against its socket. 
Q. 115. Does it not fit against shoulders at each end of the semi- 
evlinder? 
A. It does. 
32—169 
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(. 116. Does not this joint have the same motion that the front 
joint in the Little Giant machine has? 

A. It has toa limited extent. 

(). 117. The limit is only caused by the difference in the size of 
the enlargement, is it not? 

A. That cause and other causes. 

(. 118. What are the other causes? 

A. You can’t enlarge the opening in the Fisher joint without also 

enlarging the semi-cylindrical portion at the end of the dis- 
673 charge pipe; were you to do so when it came in contact with 

the stream it would choke the flow of the water in certain 
positions. 

(). 119. Suppose the sides of the pipe directly in front of the en- 
largement to be the same in both joints, the diameter of the enlarge- 
ment the same, and the size of the opening the same, what then 
would be the difference in the motions of the front joints in yours 
and the Fisher machine? 

A. You would have the same motion but would have no water- 
tight joint in the Fisher machine. 

(2. 120. Do not the edges of the semi-eylinder in the front joint of 
Exhibit B B form journals for the semi-evlinder to work on? 

A. I don’t consider them as journals; I regard a journal as a cen- 
ter of a circumference. 

(). 121. If you had a joint the ends of which were of the same 
diameter as the shaft itself, and these ends rested in boxes and 
rotated in the boxes, would you not call those ends journals ? 

A. They might be styled journals in that case. 

(). 122. Then it would simply be a question of diameter of jour- 
nals, would it? 

A. L regard a journal,as I said before,as a center for some- 
674 thing larger to revolve around. 

QJ. 125. ‘Then, according to your ideas of a journal, the 
thing that revolves around a journal must be larger than the journal? 

A. In the ease of the shaft you spoke of I should rather call ita 
bearing than a journal. 

Q. 124. Where the pivot on which it worked was smaller than 
the cylinder which was carried by it, would you not call that a bear- 
ing as well? 

A. That would be a bearing and a journal as well. 

(). 125. Then in the ease of the front joints in both yours and the 
complainants’ machines, they both have bearings, have they not? 

A. They both have bearings? No; the bearings of the one con- 
stitutes the joint proper; the bearings in the plaintiffs’ machine, by 
its contact, constitutes the joint proper. The bearings in the de- 
fendants’ machine is the center around which the joint proper 
revolves. 

Q. 126. Still they are both bearings on which the joint proper 
revolves, are they not? 

A. Yes; they are both bearings on which the joint moves—that 
is, in the one case it is the joint and in the other case it is not the 
proper. The pivots are only necessary to hold the parts in contact. 
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675 Q. 127. Now, if the complainant, instead of making his en- 

largement cylindrical had made it spherical and the socket 
had corresponded, and instead of making his journals or bearings 
the full diameter of the cylinder had made them smaller, would 
there be any difference between his front joint and the front joint of 
the Little Giant machine? 

A. There would be a difference. 

Q. 128. State what would be the difference. 

A. The joint would wear faster than the bearing on account of the 
increased friction, and it would soon get to leaking. 

Q. 129. If the bearing were of the same diameter and the cylinder 
instead of being cylindrical in shape had been ball shaped, and the 
socket cor respondingly shaped, W hat would be the difference between 
the two joints referred to? 

A. He would have parts which were useless; it would make the 
same motion, but, in his case, the pivots are useless. 

Q. 130. If it was ball shaped ? 

A. Certainly. 

Q. 131. What office does the spherical portion of the respondents’ 
joint perform that the semi-cylindrical portion of the complainants’ 

joint does not? 
676 A. No office; it serves as one part of the joint. 

(). 152. It is merely a difference in the construction of the 
two joints, is it not? 

A. Yes. 

(). 1383. In the respondents’ joint there is a ring fastened to the 
flange at the butt of the discharge pipe by means of screws, is there 
not? 

A. There is. 

Q. 154. Is there not a similar ring fastened to the flange on the 
complainants’ machine represented by Exhibit B B? 

A. No, sir; not for the same purpose. 

(). 135. I ask you if there is not a ring fastened by means of 
screws to the front end of the upper section. 

A. There is a flange attached to and part of the socket piece. 

Q. 186. Is there not, in. the respondents’ joint, a ring attached by 
means of screws to the flange in the upper end of the curved sec- 
— t 

There is a flange to the socket, which is attached by screws to 
to ra elbow. 

Q. 137. In the same manner that the ring is attached in the re- 
spondents’ machine ? 

A. It is bolted. It is attached to the elbow in one case and to the 
discharge pipe in the other. 

Q. 158. Is not the ball in the respondents’ mactiine pivoted to the 

ring? 
677 A. It is. 

Q. 139. Is not the cylinder in the complainants’ machine 
held in the opening in front of the ring which is fastened to his 
machine? 

A. It is held in the opening. 
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(. 140. When the pressure of the water is on the respondents’ 
machine does not the strain come upon this ring? 

A. It comes on the pivots attached to the ring. 

Q. 141. Under the same conditions does not the pressure come 
upon the ring and portion of the socket attached to it in the respond- 
ents’ machine? 

A. It has to take the pressure. 

Q. 142. Is not the only difference in the prac ‘tical working of those 
two joints the difference in the size of the bearings in which the 
moving parts move? 

A. No; both joints make the same motion, if that is what you 
want to get at. 

(). 145. (Q. 142 repeated.) 

A. No. 

(). 144. State wherein there is any other difference. 

A. One will move very much easier than the other. 

(Q). 145. Why? 


A. The friction being less 


678 (). 146 (interrupting). Is not that on account of the size of 
the bearings ? 
A. No. 


(). 147. What is the reason of it? What is it that makes friction? 

A. The friction being less in the bearing of the joint proper in the 
one case—less in the defendants’ machine than in the plaintiffs’. 

(). 148. Is not that friction caused by the size of the bearing parts, 
the proportion of metal surfaces coming in contact with each other? 

A. No; not altogether; in the detendants’ joint the greater the 
pressure of the water the greater the tendency to come apart; in the 
plaintiffs’ joint the more the pressure the more the bearing parts 
are forced together. In other words, the true circumference in the 
plaintiffs’ machine has to hold all the pressure, and in the other 
case, In the defendants’ machine, the greater portion of the pressure 
is taken by the pivots. 

Q. 149. Now, supposing both joints had an equal amount of bear- 
ing surface, what would be the difference in the working of the 
joints? 

A. The plaintiffs’ machine would work a great deal harder than 
the defendants’ for the reason fust stated, that the pivots in the one 

case would take the pressure whereas there is no pivots to 
679 ~~ take the pressure in the other, and it would be taken by the 
joint proper. 

Q. 150. Then you claim that if the bearing surfaces were the same 
and the size of the pivots were the same there would be no difference 
in the practical working of the two machines? If we reduced the 
size of the bearing in the complainants’ machine to the size of the 
pivots in the respondents’ machine, so that the bearing of the two 
machines would be equal, what would be the difference in the epera- 
tion of the two machines? 

A. The complainants’ would be a practicable machine and the 
detendants’ entirely impracticable for all purposes. 

Q. 151. State why. 
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A. For the reason that the size of the pivots is about five-eighths 
to three-quarters of an inch in the defendants’ machine. If you 
reduced the size of the semi-cylinder 

Q. 152 (interrupting). I did ‘not say anything about reducing the 
size of the semi-cylinder, but the size of the bearing parts. 

A. If you reduce the size of the semi-cylinder down to five-eighths 
of an inch that outlet would be less than a sixteenth of an inch. 
which would make the machine entirely impracticable as a hydraulic 
machine. 

Q. 153. I did not say anything about reducing the size of the 

cylinder, but only of the pivots 
680 A. (Interrupting.) There are no other pivots 
Q. 154. Or bearing points. 

A. There are no other bearing points than the semi-cylinder. 

Q. 155. Do you oversee the manufacturing of all the Little Giant 
machines made and sold ? 

A. I do not. 

Q. 156. Do you know where all the Little Giant machines made 
and sold are constructed ? 

A. I believe I do. 

Q. 157. Do you know that you do? 

A. No more than I know the patterns that they are cast from. 

Q. 158. Do you know that all the Little Giant machines made and 
sold are made from any particular set of castings ? 

A. All that I manufacture are manufactured in my foundry, and 
are made from my patterns, from my get-up. I am not always 
present at the foundry; hence do not see all the machines that are 
sent out. 

Q. 159. You are frequently present for some length of time—for 
some weeks at a time—are you not ? 

A. Yes, sir. 

Q. 160. There are a great many machines made and sold that you 

do not see? 
681 A. Yes; but I know the character of all the machines that 
are made and sold there. 

Q. 161. Do you know whether any machines have been made and 
sold by you or by any one under your authority since September 
2, 1879, in which a lever and rigging similar to that described and 
shown in the engraving in Exhibit E E is used? 

A. I don’t think they have; not to my knowledge. 

Q. 162. There might have been without your knowledge, might 
there not? 

A. There might have been, but I would have been very likely to 
hear of it. 

Q. 163. Do you charge any more for machines with that lever 
arrangement than you do for others ? 

A. We do. 

Q. 164. Have you had any returns made to you since that date 
mentioned or at any time for machines made during that time hav- 
ing lever and rigging attached ? 
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A. I have heard of none. I have seen no record of any on my 
books; neither have I heard of any being manufactured. 

Q. 165. And you have had no returns made of any ? 

A. Not that I know of. 


(Continued by consent until a day to be agreed upon by counsel.) 


682 SaTuRDAY, December 4, 1880. 
Present: Mr. Boone, solicitor for complainant-; Mr. Scriv- 
ner, solicitor for respondent-. 


Deposition of HI. B. Angell. 


Examination-in-chief of H. B. ANGELL (a witness on behalf 
of respondent-) by Mr. ScrIVNER: 


(). 1. Please state your name, age, place of residence, and occupa- 
tion. 

A. Name, H. B. Angell; age, fifty; place of residence, San Fran- 
cisco; occupation, manufacturer of machinery. 

(). 2. You are a practical mechanic, are you not? 

A. Yes, sir; I profess to be. 

Q. 3. How long have you been engaged in the manufacture of 
machinery and in mechanical arts generally ? 

A. Since 1844. 

(). 4. Do vou know what a ball-and-socket joint is? 

A. Yes; I have seen a ball-and-socket joint. 

(). 5. What is it? 

A. A ball-and-socket joint is a joint where both parts of the ball 

and socket are bored out so that they fit together completely 
683 and form what we term a universal joint—that is, a joint not 

like this (on Exhibit L), but a joint that you can throw off 
on any angle. 

(). 6. The ball also fits into the socket ? 

A. The ball fits the socket, and it is made so that vou can swing 
it toany point of the are or circle or radius and it will remain tight 
without bending ? 

(). 7. How about the pressure ; does it force the two parts together 
or apart ? : 

A. In the ball-and-socket joint the pressure is outward from the 
center and does not have a tendency to force them apart. You take 
a half ball like that shown in Exhibit I, and the pressure would 
force the ball into the socket as it does here. In this the tendency 
of the pressure is to foree the ball into the socket. 

().8. Look at the model exhibits in this case, all of which are now 
before you and see if you find a ball-and-socket joint—one or more— 
and, if so, designate it. 

A. (After examination of model exhibits.) There is one. (Re- 
ferring to Exhibit 1.) That is the only one there is on exbibition 
here. 
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(The ball-and-socket joint above referred to is put in evidence by 
respondent- and marked respondents’ Exhibit I.) 


684 ‘Mr. Boone: What is the object of the introduction of Ex- 
hibit I? 
Mr. Scrivner: To illustrate a ball-and-socket joint. 


Q. 9. Have you particularly observed the upper joint on the model, 
Exhibit B B? 

A. I have. 

Q. 10. You say that is not a ball-and-socket joint? 

A. It is not. 

Q.11. Have you observed the upper joint in the model, Exhibit L? 

A. Yes. 

Q. 12. And you do not call that a ball-and-socket joint ? 

A. No, sir; not by any means. 


Cross-examination of H. B. ANGeLi by Mr. Boone: 


Q. 1. What is your present business, Mr. Angell ? 

A. I am in the building or manufacturing of machinery. 

(). 2. Where? 

A. On First street, San Francisco. 

Q. 3. What is the name of your establishment ? 
685 A. Golden State and Miners’ Iron Works. 

Q. 4. Have you ever constructed any of these hydraulic 
machines? 

A. No, sir; I don’t think I have, not for hydraulic machines. 

Q. 5. You have never constructed any hydraulic machines for 
either of the respondents in this case, have you? 

A. No, sir; I will say, though, that although I have not made any 
hydraulic machines I have made rifle bars, I think a few years 
ago, forhim. I think we made two castings for nozzles for hydraulic 
machines forhim some years ago that he used up in the mountains. 

Q. 6. How long ago was that? 

A. I should say ten or twelve years; might be fourteen. 

(. 7. Please define again your idea of a ball-and-socket joint. 

A. A ball-and-socket joint is a joint that is composed or con- 
structed of a ball or of a section of a ball and a socket that fits it, 
or a ball and socket fitted together, and is so constructed as to allow 
the free working of the joint in any direction, describing a circle, 
without obstruction and remaining tight. 

Q. 8. Then a ball-and-socket joint consists of two parts, does 

it? 
686 A. There is two main parts to a ball-and-socket joint 
you can attach on, not interfering with the joint or pipe at 
one end, or an arm of any kind, but it does not form a part of the 
joint; a ball-and-socket joint is two parts. 
Q. 9. Iam speaking of it as a joint. 
A. That is composed of two parts. 
Q. 10. One is a ball-shaped enlargement, is it? 
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A. Yes, sir. 

Q. 11. Fitting in a corresponding socket ? 

A. Yes; a corresponding socket. 

(). 12. Are not ball-and-socket joints variously constructed ? 

A. They are termed by other and different names. 

(). 13. That does not answer my question. Are not ball-and- 
socket joints variously constructed ? 

A. No; perhaps sometimes you may make the ball of brass and 
sometimes of iron ; still the construction is the same; they are con- 
structed the same. 

(). 14. Where you find a ball fitting in a socket and moving would 
you not call that a ball-and-socket joint ? 

A. No, sir; unless it moves upon a full circle or moves in any 

direction without obstruction, for instance, like this (Ex- 
687 hibit I), which will move at any point, that is a ball-and- 

socket joint; when you have another kind of joint, for in- 
stance, a joint like any of these others which swing in one direction, 
it is not a ball-and-socket joint. 

Q. 15. I will ask you if the upper joint in the model you hold in 
your hand, marked Complainants’ Exhibit L, has not a ball-shaped 
enlargement. 

A. It has a ball-shaped enlargement. 

A. It has a ball-shaped enlarge ment. 

Q). 16. Does not that ball-shaped enlargement fit into a socket ? 

A. No, sir; it is not a socket. 

Q. 17. Does it fit into an opening? 

A. It fits into a funnel-shaped pipe, if you please to call it. 

QJ. 18. Does not that funnel-shaped pipe enclose a portion of the 
ball when the joint is put together ? 

A. Certainly. 

Q). 19. Does not that tunnel-shaped opening serve the place of a 
socket, answer as a socket? 

\. No, sir. 
d. 195. What is a socket? 
\. A socket for a ball joint 
(). 20 (interrupting). I simply ask you what is a socket? 
A. There is various kinds of a socket. 
GSS QJ. 21. Is not that bell-shaped enlargement on Exhibit L 
one form of a socket? 

A. No; I should not say it was. 

(). 22. Then define a socket without reference to a ball-and-socket 
joint. y 

A. You might call a socket any place where another part enters 
into for the purpose of the steadying or holding of it, likea castor; 
there is one part of a castor we call a socket. 

Q). 25. Does not that bell-shaped opening in the upper joint on 
Exhibit L serve to hold and steady the ball? 

A. No; I don’t think it does, 

Q. 24. What service does it perform in that joint ? 


‘ 
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A. It is simply to hold the water or fluid from throwing off? 
(QJ. 25. Has it anything to do with the operation of the joint? 
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A. I don’t think it has. 

Q. 26. Would vou have a joint in that machine without the bell- 
shaped opening ? 

A. Certainly you woulé. Suppose that pipe ran out parallel in- 
stead of bell shaped, it would make no difference. You make the 
joint of that packing, and no matter how that packing is held there 
you get your joint. The joint would be there the same if this pipe 

was continued out to any indefinite length. 
689 (). 27. Then doT understand you to say that you would 
have a joint in Exhibit L if there were no bell-shaped en- 
largement fitting over the ball? 

A. I stated that 

QJ. 28 (interrupting). Answer my question. 

A. I can’t answer it except by explaining the question. 

Q. 20. You can say whether or not there would be a joint there if 
there would be no bell-shaped enlargement. 

A. You ask me a certain question and I say if this pipe was run 
out parallel—even funnel shaped the other way—the Joint would 
still remain the same. 

(). 30. Would you then have a nozzle? 

A. You are not asking about a nozzle. 

Q. 31. Would you then bave a nozzle? 

A. You could put a nozzle on the end just as well. 

(). 32. Then, in that case, would not the enlargement serve the 
same purpose that this bell-shaped enlargement does in this ma- 
chine, Exhibit L? 

A. It would be precisely the same,only I say that this funnel- 
shaped pipe is not a socket, and is not necessarily a part of the 
joint either. 

Q. 33. Now, I ask you again: If in the upper joint in Exhibit L 
there was no funnel-shaped socket fitting over the ball would you 

have a joint? 
690 A. I will answer you the same as I answered you before 
by stating that it does not necessarily require a funnel-shaped 
piece to fit over there to make a Joint. 

Q). 34. Does it not require a funnel-shaped piece or some equiva- 
lent of that funnel-shaped piece in order to make a joint? 

A. It requires a tube or a pipe. It need not necessarily be funnel 
shaped or any other particular shape. 

(). 35. Then would not that tube or pipe, or whatever it is, be the 
equivalent of a socket? 

A. No, sir; I don’t consider that it is equivalent to a socket in 
that joint. 

(). 36. Would it be equivalent to a socket ? 

A. You can apply the term socket to most any 

Q. 37 (interrupting). I do not speak of the joint, Mr. Angell. I 
simply ask you in relation to that funnel-shaped enlargement. I 

rant to know if some equivalent of a funnel-shaped enlargement is 
not necessary in a joint of that kind in order to make it a joint. 

A. No, sir; that has nothing to do with the joint whatever. 

Q. 38. Then, if there was not any funnel-shaped enlargement or 
dd —169 
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any equivalent of a funnel-shaped enlargement fitting over that 
ball, you claim that you would still have a working joint? 

691 A. You asked me if this was necessary to make a joint; I 
say it is not. 

(Q). 59. That or its equivalent? 

A. You must have a tube of some kind. You wouldn’t get a 
joint unless you had something to hold your water or fluid. — 

Q. 40. Then you have got to have that or its equivalent in con- 
nection with a ball? 

A. You must have a tube or a pipe or a pipe butt that has noth- 
ing to do with the joint. 

(). 41. Task you if it is not necessary to have that funnel-shaped 
enlargement or its equivalent in order to make a joint in connection 
— that ball? 

A. That funnel-shaped enlargement or any other part of that noz- 
zle is not a portion of that joint. 

Q). 42. Will you please answer the question ? 

A. I will try to answer it if you will state it so that I can under- 
stand you. I will answer it. I will come as near to it as I can. 

Q. 45. (Q. 41 repeated.) 

A. I can’t answer that question. The joint is made by the pack- 
ing and not by the funnel-shaped enlargement. 

(). 44. Could vou have the packing in there without the funnel- 

shaped enlargement or its equivalent? 
692 A. Certainly. The two flanges would hold the packing, 
and there would be the joint without the ball-shaped enlarge- 
ment or its equivalent. 

Q. 45. In the model which you hold in your hand, Exhibit L, is 
there not a discharge pipe—a nozzle? 

A. Most assuredly there is. 

(). 46 Is there not on the rear end of that discharge pipe a fun- 
nel-shaped sf «ket 4 

A. Certainly; a funnel-shaped pipe. The pipe runs funnel 
shaped from one end to the other. 

Q. 47. Does not the ball on the upper curved section of the ma- 
chine fit into that funnel-shaped socket ? 

A. It does not fit in; it goes in. It does not touch it. 

(). 48. It goes in ? 

A. It goes part way in, but does not fit in. 

Q). 49. But does it not move in the end of that funnel-shaped en- 
largement ? 

A. When you ask a question like that I don’t know how to an- 
swer it. It does not move; it can be moved. 

Q. 50. Does not that ball move in the funnel-shaped enlargement 
when it is fitted into and held by that? 


Mr. ScRIVNER : 
Q. ol. Does the ball move or does the pipe move ? 
A. You can move either one of them that you please in a 
695 joint of that kind, but this is made to travel; the ball is sta- 
_ tionary; for the purpose that this is made for the ball is 
stationary. 
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Mr. Boone: 


Q. 52. Then the socket moves over the ball, does it not? 

A. The two move in two directions. 

Q. 53. Is there not a joint made between the inside of the socket 
and the outside of the ball? 

A. I don’t term that as a socket, this joint made by this packing 
on the face of the ball—that is, when the pressure comes against 
that packing it sets the ball against the packing and makes it tight, 
and the harder the pressure the tighter it is. If there were not 
pressure enough to force that packing out it would leak. The joint 
is made by the ball and packing combined, and the device for hold- 
ing that packing does not matter; so long as the packing is there 
and held there it makes the joint. 

(). 54. Is not that ball-shaped enlargement or some equivalent of 
it necessary in the construction of that joint? 

A. I don’t consider it is so. 

(Q). 55. Could you construct a hydraulic machine and have a ball- 
shaped enlargement on the upper end of the curved section, and 
have no funnel-shaped enlargement or any equivalent of a funnel- 

shaped enlargement on the rear end of the discharge pipe, 

694 and still make a moving water-tight Joint between the two? 

A. You ask me if I could construct a hydraulic machine. 

I say that Lam not an expert at the making of hydraulic machinery. 
I don’t know what I could do until T tried. 

Q. 56. Do you state that the funnel-shaped enlargement is not 
necessary, or any equivalent of it, in that joint? 

A. Yes; I say it is not necessary to make a joint. 

Q). 57. Tam speaking of that joint in connection with a hydraulic 
machine. The question is, could vou construct a hydraulic machine 
and have a ball-shaped enlargement on the upper end of the curved 
section and have no funnel-shaped enlargement, or any equivalent 
of a funnel-shaped enlargement, on the rear end of the Sakeun 
pipe and still make a moving water-tight Joint between the two? 

A. Itseems there are half a dozen different joints in these exhibits 
before us. 

Q. 58. Have they all got ball-shaped enlargements as a part of 
the joint? 

A. No, sir. 

Q. 59. (Q. 55 repeated.) 

A. Yes; you could take the wooden box which contains these 

exhibits and cut a hole through the side of it and put ina 
695 rubber or leather packing, with a collar or flange to hold it 

there, and that, with the ball-shaped enlargement, would 
make a water-tight joint that could be used for hydraulic purposes, 
and that box would not be the equivalent to the funnel-sbaped 
socket, as you term it, although I don’t consider it a socket. 

(). 60. What is the use of the funnel-shaped enlargement on the 
discharge pipe ? 

A. Simply for giving more pressure upon the nozzle by not losing 
the velocity of your water. 
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().61. Is that the only use it has in the construction of that pipe? 

A. Yes, sir. 

().62. It has no further use at all in the construction of that joint? 

A. I don’t consider it has. 

(). 63. Does it form any part of the joint? 

A. No, sir; simply helps hold the joint together. It forms a con- 
nection to connect the joint with the nozzle. 

(). 64. Does it form any part of the joint? 

A. I don’t consider it does. 

Q). 65. Tell me what parts form the upper joint in that machine, 
Exhibit L. 

A. That packing and collar and the ball. 

(). 66. Could you have the packing and collar without the funnel- 

shaped enlargement ? 
696 A. Why, most assuredly. Didn’t T explain to you that you 
could have it in that box ? 

Q. 67. And you claim that that box in that case answered as the 
equivalent of the funnel-shaped enlargement ? 

A. I don’t think it would. 

Q. 68. Does not the funnel-shaped enlargement in that discharge 
pipe hold the packing on that ring? 

A. It helps to hold it. The ring and packing is attached in that 
sense to this funnel-shaped pipe. 

Q). 69. Now, in case you attached that ring and packing to the side 
of this box would not the box serve the same purpose that the fun- 
nel-shaped enlargement does, so far as holding the packing in place 
over ball is concerned ? 

A. I suppose it would hold the packing there—would go as far as 
that; but as for filling the place of 

Q. 70 (interrupting). Then, so far as that is concerned, would 
not the box be the equivalent of the funnel-shaped enlargement? 

A. In that particular it might, but for 

Q. 71 (interrupting). Now, you have got to have something to 

hold that packing and ring over the ball, have you not? 
697 A. Something to keep that packing there. 
(). 72. But you have got to have something to hold it there. 

A. Certainly you have got to have something to hold it there. 

Q). 73. Then that something must be large enough to fit over the 
ball, must it not? 

A. No; it need not necessarily have to fit over the center of the 
ball. It must be large enough to go over the end or a_ portion of 
the ball. 

(. 74. The ball must erter it to a certain distance, must it not ? 

A. Certainly. 

Q). 75. Then, if the ball enters it to a certain distanee in order to 
make that joint, would it not serve as a socket to hold so much of 
the ball as enters it? 

A. No, sir; I don’t consider it serves as a socket at all. It does 
not hold the ball. 

Q. 76. The ball enters it, does it not? 

A. Yes; the ball is held in position by them two screws on the 
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side ; it is not held by the socket. There is no socket, in the correct 
sense of the term. 

Q. 77. Now, will you go back to your definition of a ball-and- 

socket joint. You stated that a ball-and socket joint is com- 
698 posed and constructed of a ball or section of a ball. Do you 

find a ball or a section of a ball in the upper joint of that hy- 
draulic machine which you hold in your hand, Exhibit L? 

A. Certainly there is a ball there. 

Q. 78. Then you go on and say, “and a socket that fits it.” Do 
you find anything that fits that ball in the joint in the Exhibit L? 

A. Certainly. There is a packing here that fits the ball. 

Q. 79. And the packing is held in that funnel-shaped enlarge- 
ment, is it not? 

A. The packing is held in this joint. 

(). 80. At the end of a funnel-shaped enlargement, is it not ? 

A. In this case it is in the large end of the funnel- ‘shaped pipe. 

Q. 81. Then, so far as that funnel- shaped enlargement 1s con- 
cerned, does it not serve as the equivalent of a socket in that joint 
to hold the packing and to cover a portion of the ball ? 

A. I don’t think it serves as the equivalent of a socket. 

(). 82. Does it not perform those two duties ? 

A. It holds the packing, but it does not hold it in the form of a 
socket. 

().85. Then,if I understand distinetly your definition of a socket, 
it must be something that exactly fits a corresponding ball ? 

A. No, sir; it need not exactly fit. It must be something 

699 in which the ball is guided like a table castor. Those pins 

in a table castor do not exactly fit on the bottom of a table, 

but still they fit there. They are held in position by the socket. If 

we take an upright shaft we set it in a socket or step; we need not 
necessarily fit it tight, but it is a socket. 

(). 84. Then a socket can be of any shape, can it not? 

A. A socket can be almost of any style so long as it is used for 
that purpose. 

Q. 85. For what purpose ”? 

A. Fora socket, fora step, for an article to set in to hold or 
guide it. 

Q. 86. Does not the ball-shaped enlargement fit into that funnel- 
shaped enlargement in the upper joint in Exhibit L? 

A. But it is not guided by the funnel-shaped enlargement. 

Q. 87. Then your definition of a ball-and-socket joint is that the 
ball must necessarily be guided by the socket ? 

A. Yes; that is my definition toa socket, that the ball or arm 
that rests in the socket must be guided by the socket and not by any 
other means. 

Q. 873. Do you find in Exhibit L, which you have before you, a 
ball-shaped enlargement ? 

A. Certainly. 
700 Q. 88. Do you find a cup-shaped enlargement ? 
A. No, sir. 
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(. 89. You find nothing resembling a cup-shaped enlargement, 
do you? 

A. No, Sir. 

(. 90. Do you find the ball-shaped enlargement fitting into any- 
thing? » 

A. It fits into another packing there—another packing confined 
over the ball. 

Q. 91. Nothing but the packing ? 

A. Nothing that touches the ball. 

(). 92. Is there anything fitting over the ball except the packing ? 

A. There is an apparatus for holding the packing. 

(). 93. What is that apparatus ? 

A. It consists of two large flanges and, in this case, a funnel- 
shaped pipe ending or terminating the nozzle, and two screws also 
to hold the ball from being forced back by the pressure. 

Redirect-examination of TH. B. ANGetnt by Mr. Scrivner : 
(Q). 1. Mr. Angell, look at Exhibit B B and Exhibit L and de- 
scribe the construction and operation of the upper joint 
701 in the two in the two machines and their differences, if 
ay. 

A. The result obtained is similar in each case or the same. The 
construction of the upper joint in Exhibit BB isa eylindrical joint. 
The inner cylinder fits in the outer one and is held in place by the 
pressure forcing the two together. 

(). 2. How is it with respect to Exhibit L; does the pressure force 
that joint together or apart ? 

A. No, sir; the pressure there has a tendency to force it apart. 

(). 3. What holds the upper curved section and the pipe together 
in Bb? 

A. That is held by a portion of a cylindrical circle or cap bolted 
to the pipe. 

Q. 4. In the ease of Exhibit L what holds it? 

A. Two screws. 

(). 5. Without those screws would you have any joint at all in 
Exhibit L? 

A. No, sir; the pressure would force the two parts asunder. 

(). 6. Whereas in Exhibit B B the tendency of the pressure is to 
hold them together? 

A. Yes, sir. 

702. Reeross-examination of H. B. ANGett by Mr. Boone: 


Q). 1. Do not the serews in Exhibit L serve as journals for the dis- 
charge pipe to move on ? 

A. They serve as journals or pivots; I should call them pivots. 

(). 2. Are they not actually journals, bearings for holding parts 
together ? 

A. In mechanies we don’t term that a journal; we call it a pivot. 

(). 3. You call it a gudgeon ? 

A. No, sir; it is not a gudgeon ; it is a center or pivot around 
which something revolves; not a journal. 
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Q. 4. How many motions has the discharge pipe in Exhibit L? 

A. It has two. 

Q). 5. What point or center does it move from ? 

A. It moves from the center of those two screws. 

Q. 6. How many motions of the discharge pipe do you find in 
Exhibit B B? 

A. There is two motions. 

(. 7. The same motions as in Exhibit L? 

A. Yes. 
703 Q. 8. About what center does that pipe move ? 

A. The center of that pipe would be the center of this inside 
cylinder. 

Q. 9. Do you find any bearings in that joint corresponding to the 
pivot bearings in Exhibit L? 

A. No, sir. 

Q. 10. Do you find any bearings at all? 

A. I find the bearings upon the outer section of the evlinder. 

(. 11. Then is not the bearing on the outer section of the cylinder 
the equivalent of the pivot bearings, with the exception that the 
bearing parts are larger ? 

A. In one way you could say it was ; in another not. 

Q. 12. Just explain what you mean by that answer. 

A. In this Exhibit L the pins or centers or screws hold it rigidly 
in one direction and at the same point the screws hold it. In this 
Exhibit B B the pressure of the water holds it and nothing else in 
position. In ether words, if you take the pressure off from the pipe 
on Exhibit B Bthe joint falls apart ; there is nothing to hold in posi- 
tion, while in the other case the joint is held in position by those 
two screws or pins. 

(). 13. Is not this difference in result obtained by reversing 

704 the position of the parts of the joint—that is, in Exhibit L 

you find the cup-shaped enlargement on the discharge pipe 

and a ball on the curved section, while in Exhibit B B you 

find a ball upon the discharge pipe and a socket on the section ? 

Does not that difference in result occur from this fact of the revers- 
ing parts of the joint? 

A. No; the difference in result occurs from their being differently 
constructed joints entirely. 

(Q). 14. Then if in Exhibit B B the semi-cylinder has been placed 
on the upper end of the curved section and the socket had been 
placed on the rear end of the discharged pipe, would not the pressure 
of the water tend to force them apart in the same way it does in Ex- 
hibit L ? 

A. In other words, if you would make it the same kind of a 
joint 

Q. 15 (interrupting). Please answer the question. 

A. You will have to ask the question over again. 

Q. 16. If you reverse the parts of the joint in Exhibit B B—that 
is, place the ball-shaped enlargement on the upper end of the curved 
section and the socket on the rear end of the discharge pipe and 
then fit them together—would not the pressure of the water have the 
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same tendency on this joint in that case that it does now on the joint 
in Exhibit L? 

705 A. Yes; but how are you going to hold them together 
there; you have got no provision for holding them together ; 

how are you going to get the water behind it unless you hold your 

joint together ? 

(). 163. Then suppose that we turned this machine around and 
that this discharge pipe in Exhibit B B was the curved section and 
that the curved section was the discharge pipe, that would reverse 
the joint, would it not? 

A. No, sir; because this inner cylinder is only a section of a 
cylinder. 

(). 17. Then do you claim that it is impossible to reverse that 
joint in Exhibit B Band place the ball-shaped enlargement on the 
front end of the curved section and the socket on the rear end of the 
‘discharge pipe? 

A. Really, [ don’t see how you could do it on that joint. 

Q. 18. Do you, as a mechanic, consider that it is impossible to 
do it? 

A. No, sir. I will tell you how you ean do it. By continuing 
the inner evlinder its full circle and enlarging the pipe on the sides 
and bringing the water in or out at each end, then you could re- 
verse the joint. 

Q. 19. Now, suppose, Mr. Angell, that this upper end of the curved 

section in Exhibit L instead of being a ball were a cylinder, 
706 flattened at the sides similar to the one at the end of the dis- 

charge pipe in Exhibit B B, and fitted ina socket on the rear 
end of the discharge pipe and was held by screws on the end of the 
evlinder, what would be the difference in the result between that 
and the upper joint on Exhibit L as now constructed ? 

A. The result would be that there would be a leak past each end 
of that evlinder; the pipe would pass right through these ends. 

Q). 20. ‘Then suppose we put a packing in, the same as there is in 
the joints in both these models ? 

A. You can’t put a packing in against that cylinder; it would 
wear and would not remain tight. 

(). 21. It would be tight for a time, would it not? 

A. You might possibly make it tight; you would have to try a 
great many times before you did. 

Q. 22. Then you claim it would be impossible to make it tight? 

A. No, sir; I don’t claim that it would be impossible. I claim 
that it could be done after several attempts. 

(Q). 25. [fit was done what would be the difference in result of 

the two joints? 
707 A. The joint would then work hard—would be almost 
rigid. 

Q. 24. What would make it work hard ? 

A. On account of the packing. 

Q. 25. Could not the same kind of packing now used in the joint, 
Exhibit L, be employed ? 
A. No, sir; it could not. 


RICHARD HOSKIN ET AL. VS. FRANK H. FISHER ET AL. 2965 


Q. 26. Then the only benefit which the respondent gets by making 
the ball round is to be able to pack ita little more closely, is it, 
and more economically; is that true? 

A. No. sir; it is not. 

Q. 27. Then state what other benefits he gets by making it round. 
A. The benefit is that it makes a joint that can be worked—makes 
working joint. 

Q. 28. Why? 

A. Because it works easily and keeps tight. 

Q. 20. Now, answer my question again. The only benefit which 
the respondent gets by making the ball round is to be able to pack 
it a little more closely and more economically ? 

A. I don’t consider it so. You ask me if that is not all the ad- 
yrantage that that joint can be more cheaply and easily made? 

Q. 30. And kept tight more economically ? 

A. I say not; that there is still another advantage; that 
708 the joint is more easily moved; more susceptible of being 
handled ; more flexible; more under the will of the operator. 

Q. 51. Then I will ask you a further question. Then the only 
benefits which the respondent obtains from making the enlarge- 
ment on theupper end of that curved section round instead of sem)- 
cylindrical is the economy in packing and the ease in the movement 
of the joint; is that true? 

A. I don’t hardly know how to answer your question. You put 
a question in such a way that it is almost impossible to get at vour 
meaning. 

(). 52. You claim to be a mechanical expert ? 

A. Tama mechanical expert. I can construct almost any ma- 
chine that you can bring on. If you ask me a question in a way 
that I understand it [ will do my best to answer it. 

(). 33. I claim that the question is properly stated. I will repeat 
it. Then the only benefit which the respondent obtains from making 
the enlargement on the upper end of the curved section round 
instead of semi-cylindrical 1s the economy in packing and the ease 
in the movement of the joint ? 

A. And in its durability. What I mean by thatis that it requires 
less repairs and is more durable. 


ee 
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709 Mr. ScRIVNER: 

Q. 34. Is not this a difference, that one joint is practicable and 
the other would not be? 

A. Yes; the semi-cylindrical joint with a packing in there could 
not be kept tight. 


Mr. Boone: 


Q. 35. Did vou ever use one of those machines? 

A. No, sir; but I have used a great many machines. 

Q. 36. Did you ever use a hydraulic machine. 

A. No, sir. 

Q. 37. How do you know that it could not be kept tight? 
A. I know by using a great many other joints. 

34—169 
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Q. 38. Then you claim that you could not, as a mechanic, con- 
struct a practicable joint by using a semi-cylinder in that place? 

A. Not so that it would remain tight; no, sir. 

(). 39. Remain tight how long, do you mean? 

A. A reasonable length of time. 

Q. 40. Then the only difficulty would be in having it well packed, 
would it not? 

A. You can’t keep it well packed. 

(). 41. You consider that it is a mechanical impossibility to pack 

and keep it packed tight? 
710 A. Yes; you can put in any style of packing you please in 
a joint like that on Exhibit BB, and some portions of that 
packing will be more firm than the other portions. So you take 
leather and some parts of it would have more body to it than the 
other parts, and the joint would not be tight, and it would leak and 
would get worse and worse until there was no joint there. 

Q. 42. Then you give it as your opinion, as a mechanic of thirty 
or forty years standing, that.a joint of that kind could not be packed 
light? 

A. It couldn’t be packed tight and kept tight. 

Q. 43. Could it not be kept tight so as to be a practically work- 
ing joint? 

A. I think not. 

Q). 44. You don’t know, though ? 

A. Lam satistied that it could not. 

Q. 45. And you form your judgment from your knowledge of 
those joints and not from your knowledge of this joint? 

A. Yes; from the same style of joints. 

Q. 46. Did you ever see made a joint of the style of that on Ex- 
hibit BB? 

A. Yes. 

(). 47. Where ? 

A. On steam boilers and in different places. 
711 (). 48. Was it a practical joint? 
A. No, sir. 


(Respondent- rests.) 

(By agreement of counsel the reading of the above depositions 
to the respective witnesses and the signing thereof by them are 
waived.) 


712 Monpay, January 3, 1884. 


Present: Mr. Boone, of counsel for complainant-. 
Counsel for respondent- not being in attendance, a further contin- 
uance Is taken until to-morrow, 4th instant, at 2 o’clock p. m. 
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Tuespay, January 4, 1881. 


Present: Mr. Boone, of counsel for complainant-; Mr. Scrivner, 
of counsel for respondent-. 


Deposition of J. M. Stockman. 


Examination-in-chief of Joun M. SrockMAN (a witness on 
behalf of complainant- in rebuttal) by Mr. Boone: 


Q. 1. State your name, age, place of residence, and occupation. 
A. Name, John M. Stockman; forty-two years old; I reside in 
San Francisco, and my occupation is engineer and draughtsman. 
Q. 2. Where are you employed ? 
A. At W. T. Garratt’s brass foundry. 
Q. 3. How long have you been engaged in the business of mechani- 
cal engineer and draughtsman, Mr. Stockman ? 
713 A. Strictly as that about four years. As mechanie and 
engineer—I was educated as an engineer—twenty-two years. 
Q. 4. Are you familiar with the mechanical construction and ar- 
rangement of the different kinds of joints used in mechanics ? 
A. Yes, sir. 
Q). 5. Take the model, Complainants’ Exhibit B B, and describe 
that upper joint, its operation, and construction. 


Obj. (Objected to by respondent- as not rebuttal.) 


A. This is a socket joint, moving vertically, controlled by a lever 
and ratchet; it isa ground joint evidently, fitted by grinding the 
surfaces together for the purpose of making them tight. 

Q. 6. How many motions hes that joint ? 


Obj. (The same objection.) 


A. Only one. 

Q. 7. Now take the model, Exhibit L, and state whether there it 
any difference, and, 'f so, what difference, between the upper joins 
in that model and the upper joint in the model, Exhibit B B. 

A. There is a difference in the construction of the joint, but no 
difference in its action. This joint (on Exhibit L) has one motion, 
the same as the other joint, which is vertical. This (upper joint on 
Exhibit L) evidently is not controlled by any ratchet appliance, as 

the upper joint in Exhibit B B is. In this joint (on Exhibit 
714 ~~‘ L), however, these parts are reversed, the pressure of the water 

being allowed to work in an opposite direction from the other 
joint. When the pressure of the water is admitted here (referring 
to upper joint on Exhibit L) the action is the opposite from the 
other model, having a tendency, perhaps, to make it work easier or 
looser than the joint in Exhibit B B. The action of the pressure 
is a direct pressure on the ground joint in Exhibit B B, forcing it to 
its seat, making it tight. The action of the water in Exhibit L is 
to force the pipe backwards upon the seat of the pivot. 

Q. 8. In both those joints, then, the pressure of the water has a 
tendency to make the joints tight, has it? 
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Obj. (Objected to by respondent- as irrelevant and immaterial 
and not rebuttal, being a part of the original case of the complain- 
ant-.) 

A. It does. 

Q. 9. In your opinion, Mr. Stockman, if the upper joint in Com- 
plainants’ Exhibit B B was in use would it require any invention 
for a mechanic skilled in the art to construct the upper joint repre- 
sented in Exhibit L? 

Obj. (The same objection.) 

A. No, sir; I think not. 

(). 10. In your opinion, would it make any difference whether in 

Exhibit BB the ball-shaped enlargement shown on the rear 
715 ~~ end of the discharge pipe was placed upon the upper end of 

the curved section and the socket which is now shown on the 
upper end of the curved section placed on the rear end of the dis- 
charge pipe? 

Obj. (The same objection.) 

A. Would it make any difference what is the action or effect? 

A. No, sir; it would not. 

(Q). 11. Would there be any mechanical difficulty encountered in 
making that reversal of the parts? 

Obj. (The same objection.) 

A. No, sir; it ean be made one way as well as the other; it won't 
make any difference. 

(). 12. What difference would it make, Mr. Stockman, whether 
the pivot bearings in Complainants’ Exhibit B B were made on the 
outer ends of the eylindrical-shaped enlargement or whether they 
were made smaller, so as to serve as simple pivots ? 

Obj. (The same objection.) 

A. No difference at all? 

Q. 15. In your opinion, would it require any invention for a per- 
son skilled in the art to reduce that bearing in the manner which I 
have just stated ? 

Obj. (The same objection.) 

A. No, sir; it would only be a mechanical substitute which any 
man might try. I don’t think it would require any invention to 

do it; it would be a matter that would be well known to any 
716 skilled mechanic, and that he might try. 

(). 14. Do not the discharge pipes in both these machines 
represented by the models, Exhibits L and B B, move about a tixed 
center in raising and lowering ? 

Obj. (The same objection.) 


A. Yes; there is a center there that they move on, of course. The 
center of the upper joint in Exhibit B B becomes fixed upon the 
pressure of the water being applied. 
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Ex. F F. 


(Complainant- puts in evidence a model of a curved section stated 
by counsel to have been made to represents the joints of complain- 
ants’ and respondents’ machines, one upon each end of the section, 
marked Complainants’ Exhibit F F.) 


Obj. (Objected to by repondent- as not rebuttal and as irrelevant 
and immaterial.) 


A. Yes, sir. 
Cross-examination of Joun M. Stockman by Mr. Scrivner: 


Q. 1. Looking at the model, Complainants’ Exhibit FF, I will 
ask you, as a mechanical engineer, whether you ever saw any 
717 = joints of the character of either of those there represented ? 
A. The upper joint on Exhibit L is like the joint on the 
globular end of Exhibit F F. 

Q. 2. Did you ever see a joint like the other joint represented on 
Exhibit F F? 

A. That upper joint in the model, Exhibit B B, is substantially 
the same thing. 

Q. 3. What do you mean by substantially; is there not a differ- 
ence in their construction ? 

A. Yes. 

(). 4. Did you ever see a joint constructed like the joint on the 
evlindrical end of Exhibit F F? 

A. I think I have; yes, sir. 

Q. 5. Where? 

A. Here it is, here (the upper joint on Exhibit B B). 

Q. 6. But you have just stated that that upper joint was differently 
constructed from this joint on the cylindrical end of Exhibit F F. 
Did you ever see a joint constructed like that on the cylindrical 
end of Exhibit F F? 

A. Yes. 

Q. 7. Where? 

A. A joint is constructed like that on a rotary engine? 

Q. 8. For how long have you known such joints to be used on 
rotary engines ? 

A. They are about as old as the rotary engine itself—well, 
718 no, I can’t say that. I don’t know how long. 
Q. 9. For twenty years? 

A. 1 don’t know as twenty years, probably ten years. 

(). 10. To the best of your knowledge, you have seen joints of that 
kind on rotary engines for ten years” 

A. Yes; they are not used for that purpose, of course. 

Q. 11. But, to the best of your recollection, you have known of 
joints constructed like that on the cylindrical end of Exhibit F F 
to be used on rotary engines for ten years ? 

A. I think I have; yes, sir. 

Q. 12. Do you say there is no substantial difference between that 
joint on the cylindrical end of Exhibit F F and the upper joint on 


Exhibit B B? 
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A. There is not, with this exception ; this joint on Exhibit F F is 
on a pivot and this on Exhibit B B is on a pivot when it becomes 
fixed by the pressure of the water. 

(). 13. You say that those two joints last referred to are substan- 
tially the same? 

A. Yes, sir. 

(). 14. And that you have known joints like that on the eylin- 
drical end of Exhibit F F to be used on rotary engines for ten years ? 

A. Yes; like that, with one exception. 
719) (Q). 15. Then the joints that you have seen on the rotary 
engine is not the same as that on the eylindrical end of 
Exhibit I I’, is it? 

A. Well, it is operated for a different function in some respects. 

(). 19. But the joint is made like that? 

A. Yes, sir. 

(). 17. And that joint referred to is the same as that on Exhibit 
BB? 

2, Yes, sIr. 

(). 18. Now,if a man had seen that joint on rotary engines, would 
there be any invention in taking that joint out of a rotary engine 
and putting it into a hydraulic machine? 

A. There would be for that construction. 

(). 19. What would be the invention ? 

A. The invention would be for the purpose to which it was 
applied. 

(). 20. There would be no invention, so far as manufacturing the 
joint is concerned, you say, but the invention comes in in taking 
this joint and applying it to a hydraulic machine? 

A. That is it. 

(). 21. The discovery, then, that this man made comes in in dis- 
covering a new purpose for that Joint; isthat it? Does the discovery 
or the invention of the patentee in this case consist in appropriat- 

ing this joint from the rotary engine to a hydraulie nee om 
720 A. | don’t know as Iam able to say what the invention 
would be, so far as that is concerned. 

(). 22. Give me your opinion on that as an expert? 

A. My opinion is that 1fa man took this joint (on the cylindrical 
end of Exhibit FF) and apphed it toa bydraulie nozzle in the 
manner in which it is applied in Exhibit Bb B he only used a_por- 
tion of the joint on the rotary engine and it is applied for a differ- 
ent purpose and is an invention. 

(). 25. What is the invention ? 

A. The application. 

(). 24. The application of the old joint to a new purpose, is it not? 

A. | suppose so. 

Q. 25. You said awhile ago ago that the difference between the 
upper joint in Exhibit B Band the upper joint in Exhibit L was 
siinply a difference in construction ? 

A. Yes. 
Q. 26. What is the difference in their construction ? 
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A. This (referring to the upper joint on Exhibit L) is a globe and 
this (referring to the upper joint on Exhibit B B) is a evlinder. 

Q. 27. You state also that there is a difference in action. Is not 
one difference in their action that when the joint in Exhibit B B is 
subjected to the pressure of the water it becomes tight by reason of 

the forcing of the parts of the joint together? 
721 A. Yes. 
Q. 28. And when the pressure of the water is off the joint is 
loose? 

A. Yes, sir. 

Q. 29. Now, in the case of the upper joint on Exhibit L, when the 
water is put on, what is the effect upon the parts; are they forced 
together or apart? 

A. They are forced together in an opposite direction from the 
other. 

Q. 30. Just explain how the parts are forced together when the 
pressure of the water is applied to the upper joint in Exhibit L. 

A. When the water passes into the pipe then the packing is forced 
in an opposite direction back against the globe. 

Q. 31. But you do not mean by that that the funnel-shaped en- 
largement is forced back upon the ball, do you? 

A. No, sir; I did not mean that 

Q. 32. The nozzle with its funnel-shaped enlargement, the press- 
ure of the water tends to force that off from the ball, does it not? 

A. No; it does not do that because it is fixed on the pivot. 

Q. 33. But if vou take the pivots off, what becomes of it ? 

A. Then it is not like that model, if you take the pivots 
722 _~—soff.~=sIf you took the pivots off the water would force it off, I 
presume. 

Q. 34. Don’t you know that it would ? 

A. Yes; I haven’t any doubt about that. 

Q. 35. If I understood vour theory with regard to all these mod- 
els, Exhibits B B, L, and F F, looking at the joint shown on the 
evlindrical end of Exhibit F F and the upper joint on the other ex- 
hibits, your theory is that they all act upon the same principle? 

A. Yes, sir. 

Q. 36. The action of the three joints is the same ? 

A. Yes, sir. 

Q. 37. Their operation is the same? 

A. Yes, sir; the construction is different from the fact of one be- 
ing a cylinder and the other being a globe. 

(. 88. They are very different in the form of construction of the 
three joints? 

A. That is all, sir. 

(). 39. Not different in their operation ? 

A. No, sir; excepting as I told you. 

Q. 40. You have known a joint like that on the cylindrical end 
of Exhibit F F to be used on rotary engines for the last ten years 
about? 

A. I modified that to this extent ; that this (on the cylindrical end 
of Exhibit F F) would not be the complete joint that was on a rotary 
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engine. There is a portion of that joint; itis not the same thing 
exactly. 
725 (). 41. What is the difference between that joint which you 
have seen used ona rotary engine and this joint on the cylin- 
drical end of Exhibit F F? 
The difference is not that the joint on the rotary engine is pro- 
vided with a cut off —- has more to it. 

(). 42. I asked you awhile ago if you had ever seen a joint like 
that on the cylindrical end of this model, Exhibit F F, anywhere, 
wr you said you had; is that correct ? 

I will say this then: I said yes and IT intended to mean this: 
T ses I had seen a joint formed in the same way as that over a cylin- 
drical surface and from an opening playing backwards and _ for- 
wards, but I did not mean to say that I have seen a joint used for 
this purpose whatever. I meant to say that I have seen a similar 
joint used in a rotary engine, but this (on the eylindrical end of 
Mxhibit F F) would only be a portion of the joint anyway ; that 1s 
what I meant to say exactly. 

(). 45. But, so far as the joint alone is concerned, it is the same 
joint, is it? 

A. Yes; it works on a eylindrical surface. 

(). 44. Then the operation of that joint in the rotary engine that 
you speak of would be the same as the operation of the joint in Ex- 
hibit B B, would it not? 

A. No, sir; it would not. 
724 (). 45. Now, vou say that the two are not constructed alike— 
that is, the joint on the cylindrical end of Exhibit F F and 
the joint in Exhibit BB: 

A. I didn’t say that. 

(). 46. Would the joint on the eylindrieal end of the model, Ex- 
hibit F F, and the upper joint in Exhibit B B — constructed alike ? 

They are. 
(). 47. Do they operate alike ? 
A. Thev do. 


Redirect examination of Joun M. StockMAN by Mr. Boone: 


Q. 1. On the joint which you saw on a rotary engine was the 
cylindrical enlargement placed on the end of a discharge pipe? 
A. No, sir. 
(). 2. Then you had refe rence to the simple motion of the joint— 
the moving parts—did you ? 
A. That is just what I wanted to cony ey all the time. 
Q. 3. Then supposing that this joint had been used in the rotary 
engine haw a particular purpose, in your opinion would it require 
any invention to combine it with the discharge pipe and 
725. curved section of a hydraulic machine in the manner in 
which the complainant has combined it ? 
A. I said it would. 
Q. 4. Then, if [understand you, complainant, having combined’ 
the parts of the joint with the curved section and discharge pipe, it 
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would not require any invention to supply a ball-shaped enlarge- 
ment and a corresponding cup-shaped socket to receive the ball ? 
A. No, sir; I think not; I said so before; that is a well-known 
mechanical appliance. 
Q. 5. In both of these machines you state that the pressure of the 
water makes a water-tight joint. Is that so? 


Obj. (Objected to by respondent- as irrelevant and immateria! 
and not rebuttal.) 


A. Yes. 

Q. 6. In the respondents’ machine, represented by the model, Ex- 
hibit L, the pressure of the water against the packing must be sufli- 
cient to make a water-tight joint, must it not? 

A. Certainly, else there would be a leakage all around the joint, 
of course, the same as there would be here (in the upper joint of 


Exhibit B B). 
Recross-examination by Mr. Scrivner: 


726 Q. 1. What makes the upper joint in Exhibit L; the pack- 
ing forced against the ball or the funnel-shaped enlargement 
of the nozzle forced against the ball ? 

A. It is the packing. 

Q. 2. It is the packing in the funnel-shaped enlargement in com- 
bination with the ball-shaped enlargement which forms the joint? 

A. Yes, sir. 

Q. 3. Assuming that the cylindrical joint shown on the end of 
the model Exhibit F F was known to mechanics, as you say it was, 
that the discharge pipe shown on the model Exhibit B B was known, 
and that the upper curved section on Exhibit B B was also known, 
where would be the invention of putting them together? 

A. It would be in the combination for the purpose. 

Q. 4. Do you say, as a mechanic of twenty years’ experience, that 
if these things were laid before you, as I said in the previous ques- 
tion, all known in mechanies, that you would not know, as a me- 
chanic, how to put them together in a hydraulic machine? 

A. Do you mean if they were laid before me constructed ? 

Q. 5. My question is, as a mechanic of twenty years’ experience, 

knowing of the existence of the joint on the cylindrical end 
727 ~—s of the model Exhibit F F, being also familiar with the exist- 

ence of the upper curved section of Exhibit B B and knowing 
how to make it, and being also acquainted with the existence of the 
discharge pipe of Exhibit B B and knowing how to make it, could 
you, as a mechanic, put those things into a machine? 

A. Certainly I could. 

Q. 6. Then where is the invention ? 

A. I don’t know how to answer such a question. 


Redirect examinaticn by Mr. Boone: 


Q. 1. If the cylindrical joint shown on the model, Exhibit F F, was 
in common use on a rotary engine, would its use in that relation 
suggest its use in connection with a hydraulic machine? 
vo—169 
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A. I doubt very much if it would; it might and might not. I 
doubt it very much. 

Q. 2. If it required changes in construction in order to adopt it 
for the purpose, would it then be suggested by its use on the rotary 
engine ? 

A. | doubt if it would. 

Q. 3. Is there any change or adaptation required in order to em- 

ploy it in connection with the discharge pipe and curved 
728 = section different from what is used in connection with it in a 
rotary engine ? 

A. Yes, sir. 

(). 4. Then where you take two or more old devices and adapt 
them to one andother and connect them together so as to produce a 
result, would you call that an invention ? 

A. I would; yes, sir. 

Q. 5. How many methods of making the meeting surfaces with 
metallic joints water-tight are there known to mechanics ? 


Obj. (Objected to by respondent- as irrelevant, immaterial, and 
not rebuttal.) 


A. Two methods—ground joints and packing. 

(). 6. Then, if a ground joint was known, would it require any in- 
vention to make that joint tight by packing ? 

A. I should think not; it is too common a thing. 

(Q). 7. If the upper joint in Complainants’ Exhibit B B were re- 
versed—that is, the ball shaped enlargement placed on the upper 
end of the curved section, and the receiving socket on the rear end 
of the discharge pipe, would you, as a mechanic, find any difficulty 
in packing that joint so as to make it water-tight ? 

A. No, sir; I would simply put some packing into it. 


729 ~Reeross-examination by Mr. Scrivner: 


Q). 1. If I understand you, your theory with regard to the eylin- 
drical joint shown on the model, Exhibit F F, and the upper joint on 
the model, Exhibit B B, it is that the inventor took the cylindrical 
joint shown in the model, Exhibit F F, changed its construction, and 
applied it to these hydraulic machines; is that it? 

Mr. Boone: You mistake the proposition; that was not said by the 
witness. 

A. I don’t know whether it is or not. 


Mr. ScrIVNER: 


Q. 2. What is it, then ? 

A. I say this, as I have said before, that the construction of this 
joint on the cylindrical end of Exhibit B B is similar to the joints 
used on rotary engines, and then I told you it is not exactly the 
same. 

Q. 3. Then the inventor changed it when he put it into a hy- 
draulic machine, did he not? 
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A. I don’t know whether he changed it from that or not; I don’t 
know where he got his idea from ; it is changed, yes. 

Q. 4. He changed the construction of that class of joints? 

A. The action of the joint is not the same, as I have said 
730  ~before; that on the rotary engine there is a difference both 
in the construction and operation. 

Q. 5. Then these joints referred to are not alike? 

A. I said it was similar; they are alike to this extent, that both 
work upon a cylindrical surface. 

Q. 6. This model, Exhibit F F, was put in evidence, as I under- 
stand it, in part to show a similarity between all these joints. Does 
it show a similarity between these three joints—that 1s, the cylin- 
drical joint on Exhibit B B and the upper joints on Exhibits B B 
and L? 

A. Yes, sir. 

(). 7. Is there a greater difference between the cylindrical joint on 
Exhibit F F and the upper joint on Exhibit B B? 

A. The upper joint on Exhibit B B is more like the cylindrical 
joint on Exhibit F F than the upper joint on Exhibit L is. 

Q. 8. You say that the upper joint on Exhibit B Bis more like 
the evlindrical joint in the model, Exhibit F F, than the upper joint 
in Exhibit — is like this joint in the model F F referred to. Now, 
the difference between the cylindrical joint in the model, Exhibit 
F F, and the upper joint in the model, Exhibit B B, is a difference 
in construction, Is it not? 

A. Yes; very little difference. 


Mr. Boone: 


70 (). 9. If one of these joints was known would it require 
any invention to construct either of the others—that is, does 
the difference in construction between any two of these joints involve 
invention ? 
A. No, sir; it does not. 


Deposition of Frank IT. Fisher. 


Re-examination of Frank H. Fisner (on behalf of complain- 
ant- in rebuttal) by Mr. Boone: 


Q. 1. What difference is there between the upper joint on your 
machine and the Allenwood canvas section in construction and 
operation ? 

A. The upper joint of the model BB is a metallic joint and has a 
vertical motion only, while in the Allenwood it is a flexible joint of 
canvas that has a universal motion. 

Q.2. Then the improvement which you made upon the Allen- 
wood machine was to prevent it from having a side motion and to 
make a close moving metallic joint that had only one direction of 

motion ? 
732 A. That is it. Another object was to get a machine that 
you could handle and manage a large stream of water with. 
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Q. 3. What feature in the Allenwood flexible joint rendered it 
difficult to handle a large stream of water? 

A. The canvas hose. 

(). 4. What feature in the canvas hose ? 

A. When the pressure of the water was on they had to take hold 
out on the end of the pipe in order to handle it and give it either a 
motion up and down or sideways, and in making a turn with the 
canvas hose it would kink up and whirl round ; wasn’t manageable. 

Q). 5. I will ask you if the joint represented in the cylindrical end 
of Exhibit F F is a substantial representation of your upper joint ? 

A. Itis. The pieces and parts are identically the same. 

(). 6. Is the ball-shaped joint on the other end of the model, Ex- 
hibit FF, a fair representation of the respondents’ joint ? 

A. It is; identical. 

(). 67. In the cylindrical joint on Exhibit FF the socket portion 
is held upon the eylindrical portion by pivots. Is that the same as 
in the joint in your hydraulic machine? 

A. The parts of that joint are reversed in the model Ex- 
733 ~~ hibit F F and the pivot made a little smaller. 

(). 8. Is there any mechanical difliculty or other difficulty 
in reversing the parts in your joint and making them operate in a 
hydraulic machine? 

A. None whatever. 

Q. 9. Is there any difficulty in packing the joint when thus _re- 
versed in order to make it operative? 

A. None. 

(). 10. Do you find in any of the joints invented prior to the date 
of your application for a patent, and here in evidence, any joint 
which is constructed in the same manner or which performs the 
same duty as the upper joint in your machine? 

A. I do not. 

Q. 11. In any of those machines represented by the models in 
this case, and claimed to have been invented and manufactured 
prior to your invention, Is there any machine in which the water 
passes, directed in a solid body from the main pipe, in and through 
the hydraulic machine and its joints, in which there is a horizontal 
lower joint and an upper metallic joint, which has only a vertical 
motion ? 

A. No. 

Q. 12. Were you enabled to produce this result of conveying the 

water from the main pipe in and through the machine and 
Tot directing it up and down and in any direction in a cirele by 

the application of a metallic joint pivotted at each side, as rep- 
resented in your model, Exhibit B B? 

A. Yes; I was. 

Q. 15. Did that construction overcome the difficulty whieh had 
been previously encountered in the use of two-jointed machines for 
this purpose ’? 

A. It did; it is perfeet in operation. 

Q. 14. Does this application of a joint involve and require the 
combination of an enlargement fitting into a corresponding socket 
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applied respectively to the rear end of the discharge pipe and the 
upper end of the curved section ? 
A. It does. 


Cross-examination of Frank H. Fisner by Mr. ScrivENER: 


Q. 1. I understood you to say that the cylindrical joint shown on 
the model Exhibit F F in all its parts and construction is like your 
upper joint in Exhibit B B? | 

A. All of its parts are the same as mine in the upper joint in 

Exhibit B B. 
7939 Q. 2. Does it operate the same way ” 
A. The movement of the joint is the same. 

Q.3. What is the difference, if any, between that joint in Exhibit 
F F referred to and yours ? 

A. The parts of the joint are reversed. 

Q. 4. It is simply a difference in construction, is it not? 

A. The construction is the same, only it is put together differ- 
ently—that is, the enlargements on the discharge pipe on Exhibit 
B B moves while the eylindrical joint in Exhibit F F is stationary. 

Q. 5. Is the difference between the upper joint in the model Ex- 
hibit B B, and the cylindrical joint in this model, F F, a difference 
merely in the construction and operation of the two joints? 

A. There is no difference in the operation of the joints. They 
produce the same results in the same way. 

Q. 6. You did not invent or discover the upper curved section in 
your double-jointed machine, did you ? 

A. No, sir. 

Q). 7. You did not invent nor discover the diseharge pipe of the 
hydraulic machine ? 

A. No; I did not. 

Q. 8. Then you did not invent or discover the upper joint used 
in your machine? 

A. I never saw one before mine, nor heard of one. 
796 Q. 9. Of course, if they had been in use for ten years you 
did not invent it? 

A. I don’t know whether I invented it or not. I invented the 
application of it. 

Q.10. But Iam not talking about the joint alone. When and 
where was it that you saw a joint like the cylindrical joint in Ex- 
hibit F F? 

A. When I first saw a joint like that was when I first made it in 
my original machines, of which Exhibit B B is a representation. 

Q. 11. How long ago was that? 

A. In 1870. I think I made it a long time before I got the patent. 

Q. 12. How long before? 

A. I don’t know; a year, probably, before the date of the patent. 

Q. 13. What is your understanding of what your invention is in 
that machine, Exhibit B B? It is in the construction of the upper 
curved section—the nozzle or the joint ? 

A. The construction of the joint in combination. 
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Q. 14. So that you may understand my meaning better, suppose 
that the upper curved section was known and in common use at the 
time you made your invention; that the discharge pipe was known 

and in common use, and that such a joint as the cylindrical 
737 = joint shown on the model, Exhibit F F, was also known and 
in common use, what, then, would be your invention ? 

A. I don’t know as it was known. Well, in that case, my inven- 
tion would be the combination of the parts. 

(Q). 15. The combination of these three old elements, assuming 
that they are all old? 

A. It would be the combination for producing the vertical move- 
ment. 

(). 16. But I am saying that all these elements that I have named 
were known and in common use at the time of your making your 
invention. Then the invention would be in the combination of the 
three elements, would it not? 

A. If they were all known of course my invention would be in 
putting these parts together. 

(). 17. I believe you have stated that you have been a mechanic 
for a good many years? 

A. Yes, sir. 

Q. 18. If that evlindrical joint in Exhibit F F was known to you, 
as a mechanic, and you knew how to make it and its use, and if the 
upper curved section in the model, Exhibit B B, was known to you, 

as a mechanic, and you knew how to make it and its use, and 
798 if also the discharge pipe on on Exhibit B B was known to 
you as a mechanic, would there be any invention in combin- 
ing those three things together so as to make a hydraulic machine? 


Obj. (Objected to by complainant- on the ground that the issu- 
ance of the patent shows that there was invention.) 


A. I say it would be an invention in applying those parts and 
putting them together and producing the result—the vertical mo- 
tion, up and down. 

(). 19. Then the invention, as I understand you, would be in put- 
ting those three things together so as to produce a vertical motion ? 

A. Not entirely ; that is one of the elements. 

Q. 20. That vertical motion you did not discover, did you? 

A. I did in that joint there. 

(). 21. You simply discovered how to get a vertical motion in this 
way? 

A. Yes; with those pieces. 

(). 22. The uses of the vertical motion were known before you 
entered the field, were they not? 

A. The uses of certain kinds of vertical motion; they were not 
known in a hydraulie machine. 

Q. 23. Did you not get a vertical motion in the Allenwood ma- 

chine? 
709 A. Yes; and you would get an universal motion ; I get a 
vertical motion only with my upper joint. 
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: Q. 24. But the vertical motion was known in the Allenwood ma- 
chine ‘ 

A. Yes; but all other motions were used in the flexible joint in the 
Allenwood machine; the vertical motion was not produced the same 
as it is in my machine; mine is a metallic joint, and that joint in 
the Allenwood machine is a piece of canvas hose. 

Q. 25. And you reduce the motion of the flexible joint in the 
Allenwood machine to a single vertical motion by combining these 
three elements ? 

A. Yes. I produce that as one thing, though I make a water- 
tight joint also. 

Q. 26. Was not the canvas-section joint in the Allenwood machine 
water-tight? 

A. To a certain extent it was water-tight. 

Q. 27. Then you made a water-tight joint out of that, did you 
not? 

A. Yes. I made a good deal better water-tight joint than that. 

Q. 28. Why is your water-tight joint any better than his water- 
tight joint, so far as being water-tight is concerned ? 

A. It is better in a good many respects, because you can handle 

it better. 
740 Q. 29. I have reference simply to its being water-tight. So 
far as that is concerned, whether it is water-tight or not, is 
not one joint as good as the other ? 

A. His joint would not wear like a metallic joint. 

Q. 50. Then your metallic water-tight joint is superior to the 
Allenwood canvas water-tight joint because it wears better and han- 
dles better? 

A. No; the first place, I don’t admit that the Allenwood is a joint 
any more than a piece of lead pipe is. 

(). 31. (Q. 30 repeated.) 

A. Yes; because it is superior in every respect. 

Q. 52. Then your invention consisted in substituting a metallic 
joint, such as that shown on the cylindrical end of the model, Ex- 
hibit F F, in place of the Allenwood canvas section, is it? 

A. That is a part of the invention. 

Q. 33. What is the other part ? 

A. A part of the invention is a combination of joints—a horizontal 
and vertical joint. 


(Testimony closed.) 
(Testimony reopened by stipulation filed.) 
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741 SATURDAY, January 29, 1881. 
Present: Mr. Boone, solicitor forcomplainant-; Mr.Scrivner, 
solicitor for respondent-. 


Deposition of J. M. Stockman. 


Re-examination of Joun M. Stockman (on behalf of com- 
plainant- in rebuttal) by Mr. Boone: 


(). 1. In your testimony the other day you spoke about a valve 
on a rotary engine. Please describe that valve. 

A. Did I say a rotary engine? 

(). 2. I believe you did. 

A. I should have said an oscillating engine; but then the valves 
are all the same, so far as that 1s concerned. I wish to correct that, 
if | said rotary engine, as I intended to say an oscillating engine. 

(). 5. Then on what part of the oscillating engine was that valve 
that you refer to? 

A. On the trunnions. 

(). 4. Is that a valve, or is it a joint? 

A. It isa joint—one part working over the other on a circular 


(. 5. What was its object ? 
742 A. To admit and discharge steam and keep the joint 
tight—to make the joint. 

(Q). 6. Then was it not a valve ? 

A. A part of the valve; yes. It performed the office of a valve. 

(). 7. Did it have any central pivots about which it operated ? 

A. No, sir; not a pivot. It is operated on a periphery. 

(). 8. The whole face of the circular cylinder moved against a cor- 
responding concave face, did it not ? 

A. Yes, sir; concave and convex faces moving together. 

(). 9. Could that valve or joint, whichever you might ca!] it, have 
been applied in connection with a hydraulic machine in the rela- 
tion shown in either the complainants’ or respondents’ machines 
without adaptation or change? 

A. No, sir; it could not—not without necessary change. 

(). 10. Was there anything in the construction, location, or opera- 
tion of that valve which would have suggested its use in the connec- 
tion in which the complainant uses it in his hydraulic machine ? 

A. Notbing more than —, and that is what I intended to convey 

the other day. I don’t know as I made it clear—that the 
743 joint in the hydraulic machine so far as its being cylindrical 

in shape and working on a convex and concave surface is the 
saine thing; otherwise not. That is what I intended to convey. 

Q. 11. Such a valve as that which you have referred to is used on 
all oscillating engines, is it? 

A. That or a modification of the same thing—a valve the same 
in principle. 

Q. 12. It is the valve that admits steam to the cylinder of the 

engine ? 
A. Yes, sir. 
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Q. 13. Then it is what you would call a rotary steam valve, is it? 
A. Yes; it comes as near a rotary disk valve as anything you can 
get hold of. 


Recross-examination by Mr. ScRIVNER : 


Q. 1. How long have these rotary disk valves been in use ? 

A. I don’t know as I can tell you. 

Q. 2. How long have you known osvillating engines? 

A. Ever since I was an apprentice; at least twenty-five years or 
more. 

Q. 3. Did they have these rotary disk valves, or such as that which 
you have been describing, on oscillating engines when you first knew 

them ? 

744 A. Yes, sir. 


(Continued until Monday, 51st instant, at 2 o'clock p. m.) 


Monpbay, January 31, 1881. 
(Further continued by consent until Saturday, February 5th, at 
2 o'clock p. m. 
745 SATURDAY, February 5, 1881. 


Present: Mr. Boone, solicitor forcomplainant-; Mr. Serivner, 
solicitor for respondent-. 


Deposition of W. W. Hanscom. 


Examination-in-chief of Wittt1aAmM WaLtitace Hanscom (a wit- 
ness on behalf of complainant- in rebuttal) by Mr. Boone: 


Q). 1. State your name, age, place of residence, and occupation. 

A. My name is W. W. Hanscom; my age, nearly forty-two years ; 
my place of residence, 612 O'Farrell street, San Francisco, and my 
occupation, mechanical engineer. 

Q. 2. How long have you been engaged in the business of me- 
chanical engineer ? 

A. Since I first commenced learning the business it is about 
twenty-six years. 

Q. 3. Are you familiar with mechanics and the construction of 
different kinds of machinery? 

A. Yes, sir. 

Q. 4. You have had practical experience in the construction of 
machinery, have you? 

A. Yes, sir. 

Q. 5. Please examine the models, Exhibits B B and L, and 
746 ~~ state what difference you find in in the construction of the 
front or upper joint in the two machines. 

A. This (upper joint on Exhibit L) seems to be a portion of an 
ordinary ball-and-socket joint, as it istermed. It is held from mov- 
ing in more than one direction by the two pins or pivots. The joint 
portion is packed with leather—seems to be what we call an ordi- 
nary hydraulic packing—which is kept tight by the pressure of the 
36—169 , 
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water, while the joint on Exhibit B B referred to is kept tight by the 
two surfaces coming in contact, forming what is usually called a 
surface joint, the pressure of the water keeping these two surfaces In 
contact. I don’t know exactly what name I should give this Joint 
(on Exhibit BB); it seems to be more like the action of a key in a 
faucet or a faucet joint, with the exception that in a faucet joint 
there is a screw for keeping the key in its place, while in this the 
pressure of the water keeps the surfaces in contact. 

(). 6. What difference do you find in the mechanical construction 
of the two joints referred to? 

A. In the construction of that joint (on Exhibit L) the surface of 
that portion of the joint which is on the curved section is turned 
off in a cireular shape, while this (portion of the upper joint on 
Exhibit B B, on the curved section) is turned off in a cireular 

form. 
747 (). 7. What is the difference in the operation of the two 
seinte? | 

A. So far as the action in moving the joints the results of them 
are very similar, so far as that is concerned ; they have a motion in 
one direction only. 

(). 8. In youropinion, would one of these joints be the mechanical 
equivale nt of the other”? 

A. Yes; [should say it would, although they are not made just 
in the same form. What I consider a mechanical equivalent is one 
machine that will do the same work as another, taking it broadly, 
although it may not be construcied in just the same way; if it is 
doing the same work in substantially the same manner it is a me- 
chanical equivalent. 

Q. 9. Now take Exhibit J and compare the upper joint on that 
model with the two joints of which we have just been speaking. 

A. [should hardly consider that (flexible joint on Exhibit J) a 
mechanical equivalent; [ would call it a substitute for a joint, but 
I should hardly consider it a joint. 

(). 10. Would you consider it the mechanical equivalent of either 
of the metallic joints which you have been speaking about? 

A. No; I should not. 

(J. 11. What result, if any, does the metallic joint produce 
748s which the upper joint in Exhibit J does not produce? 

A. These metallic joints have the movement limited to one 
direction, while this (flexible joint on Exhibit J) has a movement in 
” ee it is free to move in all directions. 

12. Are these joints represented by the upper joints in E xhibits 

ma BB ordinary mechanical joints as used in mechanics ? 
A. About this joint on Exhibit BB, I don’t know that I a 
just at present time that T have seen any made just like this for this 
purpose. The portion of this joint (on Exhibit L) that I have seen 
Is a part of a ball-and-socket joint, usually termed. 

Q. 13. Does it make any difference whether the enlargement is 
circular or cylindrical in shape, so far as the practical operation of 
the joint is concerned ? 
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Q. Generally, I should think not; there may be some circum- 
stances that would require one different from the other. 

Q. 14. Do you see any circumstances in connection with the use 
to which the joints are placed in this machine which would make 
one not the equivalent of the other? 

A. No; not that would make one not the equivalent for the other. 
There may be cases where you are using different fluids running 

through here where, perhaps, it may be better to have a 
749 ~~ soft packing rather than the metallic surfaces coming in con- 
tact. 

Q. 15. How would it be in the case of simple water pressure, 
where the pressure was very great ? 

A. I don’t know that there would be any material difference. 
There may be if there is an extreme pressure and the surfaces of 
this (upper joint on Exhibit BB) are not proportioned sufficiently 
large to bear the unit of strain. For instance, taking metallic sur- 
faces coming in contact, we know from experience that they will 
bear so much pressure per square inch without cutting—that is, we 
can keep a lubricant in them, which may be any fluid, either water 
or anything else, but beyond a certain pressure, established by ex- 
perience of various kinds of materials and under different circum- 
stances, the surfaces would be required to be made larger or less so 
as to reduce the pressure for a unit of surface. 

(2. 16. You have had considerable experience in connection with 
patents, have you not? 

A. I don’t know that I can say that I have had considerable. — I 
have taken out two or three patents. I have made applications for 
patents during a period of twenty-five years. 

Q. 17. You understand what is meant by the term invention, do 
you not? 

A. I understand it to be something which is novel and use- 

ful. 
700 (). 18. Now, supposing that Exhibit J should represent the 
only style of hydraulic machine that was in existence, would 
vou consider it invention to construct a machine similar to Exhibit 
B B, having the upper joint shown in that model instead of the can- 
ras section shown in Exhibit J? 

A. Yes, sir. 

Q. 19. Then supposing that a hydraulic machine constructed in 
all essential particulars like Exhibit B B was in existence, would 
it, in your opinion, require invention to construct a machine similar 
to Exhibit 1? 

A. No, sir; I should not, with my present knowledge. 

Q. 20. Do both of the joints referred to in Exhibit- L and B B 
show an e-largement fitting into a corresponding socket ? 

A. They do. 

(). 21. Do either of these joints perform any duty in the hydraulic 
machine which the other does not? 

A. Yes; unless the leather is considered a portion of this joint in 
Exhibit L. I mean by that that this (upper joint in Exhibit B B) 
packs itself, while that (upper joint in Exhibit L) depends on the 
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packing that is inside. But as far as the use of the joints is con- 

cerned, all the direction of their movements, I consider one is the 
same as the other. 

7ol Q. 22. Are not both of these styles of packing well known 
in mechanics ? 

A. The metallic joint and leather packing, yes. 

(). 25. Could it be possible to make the joint in Exhibit L prac- 
tically tight without the use of a packing similar to that shown in 
the model? 

A. It could be done by changing this joint in Exhibit L. 

Q). 24. Then it is the relation which the parts bear to each other 
which renders the soft packing necessary, is it ? 

A. Yes, sir. 

Q. 25. Now, do you find in the upper joint in Exhibit BB any 
equivalent for the pivots used in the upper joint of Exhibit L ? 

A. Yes; I consider this cylindrical section of the tube (on Ex- 
hibit BB) the equivalent of the pivots in the other joint. 

Q. 26. L will ask you if the joints represented on the opposite 
ends of Complainants’ Exhibit I F substantially represent the two 
metallic joints which you have been examining ? 

A. No; I don’t consider them substantially the same, so far as the 
packing is concerned. 

Q. 27. Is that the only difference which vou find ? 

A. The eylindrieal joint in Exhibit F F is not the same as the 

cylindrical joint in Exhibit BB; the surfaces of the joint are 
792. ~=metallic while in Exhibit F F they are soft material. I 

understand that the pressure in the joint Exhibit F F keeps 
the surfaces in contact, so that it is not what we call a surface joint, 
does not depend upon the metallic surfaces, but upon this soft 
packing. 

Q. 28. Then the joint on Exhibit IF F, which you are talking 
about, represents the joint referred to on Exhibit B B, only it is 
reversed—that is, the enlargement is made on the curved section in 
the joint in Exhibit F F while the socket is on the end of the dis- 
charge pipe, which arrangement is reversed in the other joint re- 
ferred to; 1s that so”? 

A. ‘That is one of the differences. The other difference is that 
in the other joint in Exhibit F IF the packing is all done by addi- 
tional material that is put in between the parts of the joint while 
in Exhibit B B the metal surfaces in contact are the joint. 

Q. 29. Would you consider the cylindrical joint on Exhibit F F 
a practically-working joint? 

A. Certainly; just as much as I would the spherical joint on Ex- 
hibit L. 

Q. 30. Now, compare that joint in Exhibit F F referred to with 
the spherical joint on Exhibit Land please state what differences 

you tind in the construction of the two joints. 
709 A. The difference practically is that this portion of the 
joint on FF is cylindrieal, while on L it is spherical. 

Q. 31. Would that make any difference in the operation of the 
joints ? 
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A. I don’t see that it would — any—not so far as joint is concerned ; 
whether there would be any difference in fact by the construction 
of the openings is another question. 

Q. 32. Would you call the cylindrical joint on Exhibit F Fa 
species of ball-and-socket joint or not? 

A. Well, no; not as it is generally termed. We generally al-ude 
to ball-and-socket joints as spherical joints or portions of spheres. 
When I speak of a ball-and-socket joint or any one speaks to me of 
a ball-and-socket joint something of a spherical shape comes into 
my mind; that is the natural association. 

Q. 33. Is not the cylinder the equivalent of the ball in Exhibit 
L in this case? 

A. Yes. 

(). 34. Is not the socket in that case the equivalent of the socket 
in Exhibit L? 

A. Yes. 

Q. 35. Then the only difference is that one part is cylindrical in 
one joint, while the corresponding part in the other is spheri- 

cal? 
704 A. That is the only difference that I see between the two— 
that one is cylindrical, while the other is spherical. 

Q. 36. Would you consider it a perversion of terms to call that 
evlindrical joint a ball-and-socket joint ? 

A. Popularly, I should say it was a ball-and-socket joint. 

(). 37. But mechanically ? 

A. Mechanically, one is the same as the other, with the exception 
that one is cylindrical and the other is spherical. 

Q. 38. And you say it would not require any invention to invent 
either one of these joints referred to, were the other in existence? 

A. I don’t think it would. 

Q. 39. Were a machine, with the upper joint in Exhibit B B 
forming a part of it, presented to you would you, as a mechanie, be 
able to construct a machine similar to Exhibit L, with the spheri- 
cal joint, without invention ? 

A. Yes; I think I should. 


Cross-examination of WitttaAM Wattace Hanscom by Mr. 
SCRIVNER: 
Q. 1. As between Exhibits B B and L, I understand your 
755 testimony to be this: That those upper joints, so far as the 
practical operation of the machine is concerned, are substan- 
tially the same ? 

A. Thev effect the same result. If aman come to me in the shop 
and asked me to make one or the other I should make a little study 
over that, as to the cost of them, to determine which was the best to 
make. 

Q. 2. The mechanical construction of the two joints ts different, 
then ? 

A. The mechanical construction is different. 

Q. 3. And, of course, you would have to figure the cost of two? 

A. Yes, sir. 
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(). 4. The mechanical construction of the two joints being different, 
the cost would not be the same ? 

A. Of course I would consider that. There is enough difference 
in their general appearance so that if any one brought them to me 
to examine them I should say so—how the labor would want to be 
proportioned—to determine the comparative cost of the two. 

(Q). 5. Now explain to me what motion Exhibit B B has that Ex- 
hibit J has not, so far as the upper joint and the discharge pipe are 
concerned. 

A. This(upper joint in Exhibit B B) has a motion confined 
756 ~— to one direction—up and down—while the other is not con- 
fined to that motion. 

(). 6. Does not the upper jointin Exhibit J have that motion—up 
and down ? 

A. It has any motion. 

(). 7. Does it not have the motion up and down ? 

A. Certainly it does. 

Q. 8. Tell me some motion that the upper joint in Exhibit B B 
has that the upper joint in Exhibit J has not. 

A. So far as the movement in direction is concerned this (upper 
joint in Exhibit J) has a movement which cannot be given to that 
(upper joint in Exhibit BB), and this (upper joint in Exhibit BB) 
has a movement in a confined direction while that (upper joint in 
exhibit J) has not. 

Q. 9. The joint in Exhibit B B, referred to, has a motion up and 
down ? 

A. Yes, sir. 

(). 10. The upper joint in Exhibit J has that motion, has it not ? 

A. It may have it; there is nothing to show that it is a positive 
up-and-down direction. It is free to be moved in all directions, but 
there is nothing to move it in any one particular direction. 

Q. 11. Is there anything to move it up or down in Exhibit B B in 

one direction ? 
707 A. L understand that there is; that it can be moved up 
and down. 

Q. 12. Lam speaking with reference to the discharge pipe in con- 
nection with the canvas joint on Exhibit J. Does it not have an 
up-and-down motion ? 

A. It has a motion in every direction. There is nothing to con- 
fine that movement in any one direction. 

Q). 15. Can you state any other motion or operation that the dis- 
charge pipe in Exhibit B B,in connection with the upper joint, has 
that the discharge pipe in Exhibit J has not? 

A. ‘This discharge pipe in Exhibit B B, I understand, has only 
one motion, up and down. 

Q. 14. Then the difference between Exhibits J and B B is that 
the movement of the discharge pipe in Exhibit B B is confined to 
one direction, up and down, and the discharge pipe in Exhibit J 
may be operated in all directions? It is not confined to any one 
direction ? 
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Q. 15. It may be operated longitudinally or horizontally ? 
A. Its motion is indiscriminate, in all directions. 
Q. 16. What sort of a joint do you consider respondents’ Exhibit I? 
A. That seems to be a ball-and-socket joint—a section of it. 
798 Q. 17. That is what is ordinarily termed a ball-and-socket 
joint ? 
A. That is what is ordinarily termed a ball-and-socket joint; yes, 


Q. 18. How long have ball-and-socket joints like that been used ? 

A. That I can’t answer. 

Q. 19. Since you have been engaged in mechanics, I suppose ? 

A. Since I can recollect; yes, sir. 

(). 20. What is the difference in the principle of operation between 
the joint shown in Exhibit I and the upper joint shown on Exhibit 
L.? Ido not mean in reference to their construction, but with ref- 
erence to the principle of operation of the two joints. 

A. The movement of one is confined to one direction and the 
movement of the other is not confined to one direction. 

Q. 21. They are both ball-and-socket joints, though, are they 
not? 

A. Yes; only that (upper joint in Exhibit L) is a portion of a 
ball-and-socket joint and this (Exhibit I) is a complete ball and 
socket, inasmuch as it has a universal motion. 

(). 22. How much of the ball-and-socket joint is shown in the 
upper joint in Exhibit L? 

A. There is the cup and the ball. 

Q). 23. It is a ball-and-socket joint, then, limited to a universal 

motion, is it? 
709 A. Yes; limited to a universal motion. 

Q. 24. The effect of the pressure of the water through the 
upper curved section in Exhibit B B is to press the joint together 
and make it water-tight ? 

A. Yes, sir. 

Q. 25. And when the pressure is removed the parts naturally fall 
apart, do they not? 

A. Unless there is something to keep them in their place. 

Q. 26. What is the effect of the pressure of the water passing 
through the upper joint of the machine represented by Exhibit L? 

A. The effect of the pressure is to force the spherical or ball por- 
tion of the joint from the discharge pipe. The tendency of the press- 
ure of the water is to press these parts apart. 

(Q. 27. And to force the parts composing the joint asunder? 

A. Yes, sir. 

Q. 28. In Exhibit B B the pressure of the water has a tendency 
to force the parts forming the upper joint together, has it not? 

A. Yes, s!r. 

Q. 20. What is your idea of a mechanical equivalent ? 

A. It is where one machine may be made to do the work of an- 

other in about the same manner. 
760 Q. 30. If you take a ball-and-socket joint exactly or sub- 
stantially like the ball and socket shown by Exhibit I and 
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apply it to a machine like Exhibit L could it not be made practi- 
cally successful ? 

A. I don’t know. 

(). 31. You could give it an up-and-down motion, could you not? 

A. It would require additions to it, of course, to confine it to that 
motion. 

(). 32. But you could give it an up-and-down motion, could you 
not? 

A. Certainly. 

(). 33. You could confine it to the up-and-down motion, too, could 
you not? 

A. Certainly, by means of guides. 

(). 34. But, leaving that part out, without any changes to confine 
it to an up-and-down motion, taking an ordinary ball-and-socket 
joint, you would have an up-and-down motion, would you not? 

A. I don’t know whether you would or not. 

(). 55. If you had a universal you would have an up-and-down 
motion, would you not? 

A. The universal motion is not an up-and-down motion; I don't 
understand it to be so. When a joint has a universal motion it is 

free to move in all directions. 
761 (). 36. Then it sometimes moves up and down ? 
A. It could move up and down, but it is not confined to one 
direction. 

(). 37. Then the only difference in principle between the upper 
joint on Exhibit L and Exhibit Lis the fact that the joint referred 
to on Exhibit L is confined to one motion,’while the other 1s not; Is 
not that so? 

A. This (Exhibit [) is a surface joint, while that (upper joint on 
exhibit L) is not. 

(). 38. But so far as the operation of the joint is concerned, I mean. 
They are both, you say, ball-and-socket joints ? 

A. This (upper joint on Exhibit L) is part of a ball-and-socket 
Joint. 

(). 39. It is a limited ball-and-socket joint, as you have termed it, 
because it is limited to one motion ? 

A. That is why [ call it a limited joint. Thereare parts of it that 
compose what is properly called a ball and socket. 

(). 40. But the limitation is from the fact that it is limited to one 
motion ? 

A. Yes, sir. 

Q. 41. That is why you call it a limited ball-and-socket joint ? 

A. Yes, sir. 

(). 42. Would you consider, then, the upper joint in Ex- 
762 = Inbit Land Exhibit I equivalents of each other ? 
A. I would not, because they do not do the same thing. 

(). 43. What is the difference ? 

A. One is confined to a movement in one direction and the other 
is not, but moves in all directions indiscriminately. 

(). 44. Is that all the difference ? 
A. No; one is a packing joint, the other is not. 
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Q. 45. You say that the joint Exhibit I is a surface joint? 

A. Yes; I presume it is—I suppose it is. 

Q. 46. The joint in Exhibit B B referred to is a surface joint, too, 
is it not? 

A. Yes. 

Q. 47. Now, there is just as much difference between the upper 
joint in Exhibit L and Exhibit I in that respect as there is between 
the upper joint in Exhibits L and B B, is there not? 

A. As far as the difference in their surfaces is concerned, one has 
a soft joint and the other has a metallic joint. The upper joint in 
Exhibit B B and Exhibit I are alike in that respect. 

Q). 48. And the upper joint in Exhibit L differs from both in that 

respect, does it not? 
763 A. Lis not a surface joint ; consequently in that respect it 
is different from both of the others. 

(). 49. That is a difference well known in mechanics between the 
packing joint and the metallic joint, is it not? 

A. Yes, sir. 

Q. 50. Is it not an important difference between joints in mechan- 
ies? 

A. That isa question of the use to which the joint is to be ap- 
plied. 

Q. 51. But it is a well-defined difference, anyway, is it not? 

A. Yes, sir; a well-known difference. 

Q. 52. How many points of difference do you find between Ex- 
hibit I and the upper joint on Exhibit L? 

A. One difference is that Exhibit I is a surface joint and the joint 
in Exhibit L is what we call a packing joint; another difference is 
that in Exhibit L the movement is confined to one direction, 
while in Exhibit I it is not confined to any direction; another 
difference is that in Exhibit I the ball portion is on the dis- 
charge portion of the joint and the female portion is on the station- 
ary portion of the joint, while in L the female portion is on the 
discharge pipe, while the ball portion is on the stationary part ; 
as this joint, Exhibit I, is constructed, the tendency of the pressure 

of the water is to force the parts tegether, while in L the 
764 tendency of the pressure of the water is to force the parts of 
the joints apart. 

Q. 53. Now, take Exhibit I and note the difference between that 
and the upper joint on Exhibit BB. 

A. One difference is that in B B the motion is confined to one 
direction, while Exhibit I has a movement in all directions; I1-B B 
the joint is what we call a cylindrical joint, while Exhibit I isa 
spherical joint. They are both surface joints and are kept together 
by the pressure of the water. 

(). 54. Which is the most like Exhibit I—the upper joint on Ex- 
hibit B B or the upper joint of Exhibit L.? 

A. You can sum up the differences 1 have given there and that 
will show what the number of the differences are. 

Q. 55. Take Exhibit I and the upper joint in Exhibit L and state 
in what respects they are similar to each other. 
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A. They are similar in respect to both being what is called a ball- 
and-socket joint—that is, spherical surfaces. 

(). 56. Now, take Exhibit | and the upper joint on Exhibit B B 
and state what their points of similarity are. 

A. The points of similarity between [ and B B are that they 

both have surface joints, and the tendency of the pressure of 
765 the water is to force the parts together. In Exhibit [ both 

portions of the joint are enlarged beyond the size of the pipe, 
while in the case of B 6 only one portion of the joint is enlarged. 

(). 57. Then you have three points of similarity between Exhibit 
I and the upper joint on Exhibit BB, have you not ? 

A. That is, that they are surface joints; that they are pressed 
together by the pressure of the water, and that the ends of the joint 
are enlarged; but in B B there is only the end of the discharge pipe, 
while the end of the stationary part 1s not enlarged. 

(). 58. There are three parts of similarity to some extent ? 

A. The third is to a small extent—to the extent that one house 
might have an enlargement on it that was large and another an 
enlargement that was small; but that would not make the houses 
just alike in shape and form. 

Q). 59. Would you consider Exhibit I and the upper joint on Ex- 
hibit B B equivalents of each other in mechanies ? 

A. No, sir. 

(). GO. Why ? 

A. Because one has a movement in one direetion entirely, while 

the other has an universal movement. 
Q). 61. Is that the only reason ? 
A. That is why [ have not considered them mechanical 
equivalents. 

(). G2. Look at Exhibit Gand state how many motions the dis- 
charge pipe has in that. 

A. That has one, an up-and-down motion. 

(). 63. [It has the same motion, so far as that is concerned, as the 
discharge pipes on Exhibit B Band Exhibit G have ? 

A. Yes, sir. 

(). 64. Then if such a machine as Exhibit G were known before 
either of those others were gotten up there would be nothing new in 
either of them in that respect ? 

A. No; not so far as its getting an up-and-down motion is con- 
cerned, 


Redirect-examination of WitLttAM WALLACE Hanscom by Mr. 
SOONE: 

(. 1. If you were convinced that a machine constructed similar 
to Exhibit G was not a practical machine would you then consider 
the upper joint in that machine the equivalent of the upper joint in 
Exhibit BB? 

A. If it would not do the work of the other I wouldn’t con- 
767 ~~ sider itan equivalent of the other. 

Q). 2. Ina hydraulic machine of this character would you 
consider the canvas section shown in Exhibit J the equivalent of the 
upper joint shown in Exhibit B B? 
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A. No, sir. 

Q. 3. Would you consider a flexible section in a hydraulic pipe or 
machine similar to that shown on Exhibit J to be the equivalent of 
a close-moving metallic joint ? 

A. No, sir. 

Q. 4. What advantage has the close-moving metallic joint over 
the flexible section ? 

A. So far as that is concerned, it is a question of direction. 

Q. 5. Where a joint is formed by the two surfaces coming together 
is not the motion limited to one point? 

A. No; it is not. In the metallic joint the movement is confined 
to the surface in contact, while in the case of the flexible joint the 
movement is through the whole portion of the flexible parts. 

QQ. 6. What material difference do you find between the canvas 
section on Exhibit J and the upper joints represented on Exhibits 
L and B B in their operation ? 

A. In J the motion of the discharge pipe — indescriminate in all 

directions, while in B B and L it is limited to one direction. 
768 Q. 7. It is limited by substantially the same means in Ex- 
hibits L and B B? 

A. It is in this respect: By the construction of the joint it is lim- 
ited to its movement in one direction. The shape and form of these 
two joints represented in Exhibits L and BB are different. 

Q. 7}. If the joint represented in Exhibit I were used in a water 
pipe in which it was subjected to a great degree of pressure would 
it be a practically operating joint in a hydraulic machine? 

A. That Iean’t say; [haven't had experience enough in hydraulic 
machines to tell that. 

Q.8. Would the pressure of the water tend to make itan immove- 
able joint? 

A. No more than it would in BB. 

Q.9. Is there nota larger surface in contact in the joint Ex- 
hibit I? 

A. There may be or may not be; I don’t know. 

(). 10. Is it not a necessity of that construction of joint represented 
by Exhibit I that the surface of the moving parts in contact must be 
greater than the surface of the moving parts in contact in the upper 
joint in Exhibit BB? 

A. It isa matter to be determined by the uses that are 

769 required of it and the range of movement. In constructing 

the upper joint in Exhibit B Bif you have an excessive or 

extreme movement in one direction you would not require so much 

surface as you would in Exhibit I to get the amount of movement 
in the same direction. 

Q. 11. You stated in your cross-examination that the upper joint 
on Exhibit L was a portion of the ball-and-socket joint? 

A. Yes, sir. 

Q. 12. Do you not find that the upper joint on Exhibit B B is 
also a portion of a ball-and-socket joint, with the exception that the 
joint in Exhibit B B is cylindrical instead of spherical? 

A. That makes the difference between that and the ball-and- 
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socket joint. What is popularly called a ball-and-soeket joint is 
where the joints are spherical. You get the same results with the 
joints made in another form. 

Q. 15. Are you familiar with the joint used on oscillating en- 
gines, consisting of two curved sections moving together ? 

A. Yes, sir. 

Q. 14. Is there anything in that joint used on oscillating engines 
which would suggest the upper joint in Exhibit B B? 

A. The idea of curved surfaces working in contact 

770 =might have an influence in suggesting the idea of curved 

surfaces working in contact there, but not with a pressure on 

top of them, as there is in this (upper joint on Exhibit B B), or 

rather a pressure to keep the joint in contact. There are various 

ways of making the surfaces of the oscillating engine in contact ; 

some of them are planed surfaces and some are circular or curved 
surfaces. 

(Q). 15. Do those curved surfaces on oscillating engines form a 
joint or a valve? 

A. They forma valve. Of course, they form a joint between the 
surfaces. 

Q. 16. No more than any other two surfaces coming together in 
any other relation ? 

A. The same as a valve on a steam engin?, only with this differ- 
ence, that in oscillating engines the tendency is always to force the 
joints and surfaces apart, while in the ordinary valve of a steam 
engine the tendency of the pressure of the steam is to force the sur- 
faces together. 


Reeross-examination of Witn1aM WALLACE Hanscom by Mr. 
SCRIVNER : 


Q. 1. One of the unusual features of the upper joint in Ex- 
71 =o hibit B Bis the fact that that the parts are held together by 
the water pressure, is it not ? 
A. I don’t know as I can say that it isan unusual feature; I don’t 
think so. 

Q. 2. What is the new feature in that joint on Exhibit B B re- 
ferred to? 

A. I should say the combination of this arrangement for controll- 
ing it for this particular purpose. 

Q. 3. What arrangement? 

A. The arrangement of the whole joint. We know that it is 
usual to press together surfaces with the fluid that is going through ; 
mechanics know that; know that a joint is kept tight by it; but it 
is the adaptation of those principles and knowledge to this particular 
purpose, I suppose, which makes the invention waatever the inven- 
tion may be. 

Q. 4. Taking the joint itself, there is nothing new about that, is 
there—the features of that upper joint on Exhibit BB? 

A. I have never seen any other joint that is made like that, to my 
knowledge. 
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Q. 5. In what respect does it differ from joints you had seen be- 
fore? 

A. I don’t know that—that I he.ve seen a discharge-pipe made with 
a joint where the surfaces are pressed together like that. 

Q. 6. The surfaces pressed together like what? 
772 A. Pressed together by the pressure of the water with the 
position of the cylinder attached to the end of the discharge 
Ipe. 
Q. 7. Then the only new thing is the particular form of the dis- 
charge pipe? 

A. I don’t see that that is new; it may be old. 

Q. 8. Do you see anything else that is new about the joint referred 
to other than the particular form of construction you have described ? 

A. That is all that is new about it. Of course the construction 
makes the newness of it. 

Q. 9. The fact of the parts being held together by water pressure 
is old, is it not? 

A. That the surfaces are held together by water pressure ? 

Q. 10. That principle is not new, is it? 

A. No; not the holding of the surfaces of that joint together by 
water pressure. 

Q. 11. Cylindrical joints would hold, would they not—have been 
used for many years ? 

A. Yes. 

Q. 12. And that upper joint on Exhibit B B is a cylindrical joint, 
is it not? 

A. Yes; that is a cylindrical joint. 

Q. 13. But it is a peculiar form of cylindrical joint, and such a 

form as you have never seen before? 
73 A. I don’t know that | have ever seen one just like that be- 
fore. 

Q. 14. The upper joint on Exhibit L is a peculiar form or a 
limited form of a ball-and-socket joint? 

A. Yes, sir. 

Q. 15. The difference between the two joints, referred to on Ex- 
hibits L and B B, are differences in construction, are they not? 

A. Yes, sir; different in construction. 

Q). 16. Which one of the joints on Exhibit F F resemble the joint 
in the oscillating engine which you have referred to? 

A. Neither of them are similar to the joint in an osciliating en- 
gine, from this fact: that they have both soft packing between, 
but in the oscillating engine the surfaces are metallic—what we call 
surface joints. 

Q. 17. Is that the only difference ? 

A. The difference is that those joints on the oscillating engines 
are made for the purpose of admitting the steam alternately at one 
end of the cylinder and the other. The only similarity between 
the cylindrical joint on Exhibit F F and the joint referred to on 
the oscillating engine is that both have curved surfaces. It is about 
the same similarity that there would be between two four-story 
houses, although their outside appearance might be similar— 
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774. one might bea theatre and the other might be a dwelling- 
house or a store. 

(). 18. Curved surfaces in joints are not new ? 

A. Curved surfaces 1n joints are not new. 

(). 19. State again, and specifically describe the points in the con- 
struction of the upper joint in Exhibit B B that are different from 
anything that you had before seen. 

A. I don’t know that I have seen a joint where there was cylin- 
drical enlargement on the end of a discharge pipe for the purpose 
of operating it in one direction. 

(). 20. Did you ever see a joint of that kind anywhere else ? 

A. I could not say that positively just at present. I don’t recol- 
lect. [may have seen them. I would not say that I have not seen 
them and I wouldn’t say that I have seen them. 

(). 21. Taking that upper joint on Exhibit B B do you see any- 
thing else about its construction that is new to you asa mechanie, 
except that there is a evlindrical enlargement on the end of a dis- 
charge pipe ? 

A. The whole operation of this joint on Exhibit B B, constructed 
on the discharge pipe, is new to me—that is, constructed as a whole. 

(), 22. But no particular part of it is new ? 
710 A. Of course, | know that discharge pipes are held. I 
know that cylindrical surfaces are held and that joints are 
held, and water-packed joints are held, but I dont know that I 
have seen anything constructed just as that (upper joint in Exhibit 
> B) is construeted. Ll have no recollection of it. 


(Testimony closed.) 


Endorsed: Filed January 5th, A.D. 1881. L. S. B. Sawyer, clerk, 
by J. F. O’Beirne, deputy clerk. 


710 At a stated term, to wit, the February term, A. D. 1884, of 
the cireuit court of the United States of America of the ninth 
judicial etreuit in and for the district of California, held at the court- 
room, In the city and county of San Franeisco,on Monday, the 17th 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-four, 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Allowing Appeal. 


heank H. FisuHer ef al.) 
vs. -No. 2296. 
Rienarp Hoskin et al. J 


Qn motion of M. A. Wheaton, Esq., of counsel for the defendants 
herein, it is ordered that an appeal from the decision rendered and 
the deeree filed and entered in the above-entitled cause on the 7th 
day of March, A. D. 1884, being a day in the February term, A. D. 
ISS4, of said circuit court, to the Supreme Court of the United States 
be, and the same hereby 1s, allowed, and that a certified transcript 
of the pleadings, depositions, evidence, stipulations, and proceedings 
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be forthwith transmitted to said Supreme Court upon the ap- 
777 pellant- giving a bond in the sum of five hundred dollars if 

said bond is not a supersedeas bond; and if said bond is 
supersedeas in its nature, then the amount of said last-named bond 
to be the amount awarded in the decree herein, with three years’ 
a thereon added, and also in addition the sum of five hundred 
dollars. 


7i8 Bond on Appeal. 
In the Supreme Court of the United States. 


Ricuarp Hoskin, Josern H. Hoskin, R. R. Craia, and Josern 
CraiGc, Appellants, 
vs. 
Frank H. Fisner and Josnua Henpy, Appellees. 


Know all men by these presents that we, Richard Hoskin, of the 
city of Marysville, in Yuba county, State of California, as principal, 
and Herman Roger and Crowson Sinith, of the city and county of San 
Francisco, State of California, as sureties, are held and firmly bound 
unto Frank H. Fisher and Joshua Hendy, the above-named appel- 
lees, in the sum of five hundred dollars, lawful money of the 

United States of America, to be paid to the said Frank H. 
779 ~~‘ Fisher and Joshua Hendy; to which payment, well and traly 

to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

In witness whereof we have hereunto set our hands and affixed 
our seals this twenty-first day of March, A. D. 1884. 

The condition of this obligation is such that whereas the above- 
named Richard Hoskin, Joseph H. Hoskin, R. R. Craig, and Joseph 
Craig have taken an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the cause entitled Frank H. 
Fisher and Joshua Hendy, complainants, against Richard Hoskin, 
Joseph H. Hoskin, R. R. “Craig, and Joseph Craig, defendants (No. 
2296), by the circuit court of the United States of America of the 

ninth judicial circuit in and for the district of California, 
780 ~~ which said decree was filed and entered of record in said cir- 

cuit court on the seventh day of March, A. D. 1584: Now, 
therefore, if the above-named Richard Hoskin, Joseph H. Hoskin, 
R. R. Craig, and Joseph Craig shall prosecute their said appeal to 
effect and answer all costs if they shall fail to make good their plea, 
then this obligation shall be void; otherwise to remain in full force 


and effect. 
RICHARD HOSKIN. 
H. ROGER. 

: CROWSON SMITH. 


Signed, sealed, and delivered in presence of— 


L. S. B. SAWYER. 
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Unitep States oF AMERICA, | .. . 
District of California, ees 


H. Roger and Crowson Smith, being duly sworn, each for himself 
says that he is a resident and householder within said district of 
California, and that he is worth the sum of five hundred dollars, 

exclusive of property exempt from execution and over and 
781 ~— above all his just debts and liabilities. 
H. ROGER. 
CROWSON SMITH. 


Subscribed and sworn to before me by H. Roger this 21st day of 
March, A. D. 1884; by Crowson Smith this 22d day of March, 
18S4. 

L. S. B. SAWYER, 
Com’r U.S. Cir. Court Dist. Cal. 


ndorsed: The form of the within bond and the sufficiency of 
the sureties thereon are hereby approved. (Signed) Lorenzo Sawyer, 
U.S. circuit judge, ninth judicial circuit. Filed March 24, 1884. 
L. S. b. Sawyer, clerk, by I’. D. Moncton, deputy clerk. 


782 Ata stated term, to wit, the February term, A. D. 1884, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Saturday, the 29th 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order of Substitution of Solicitor. 
KF. H. Fisner et al. ) 
, . N 


vs. 


> No. 2296. 
Ricn’p Hoskin et al. | 


On motion of John L. Boone, Esq., solicitor for complainant-, it is 
ordered that W. Hl. H. Hart, Esq., be substituted for said John L. 
Boone as solicitor for said complainants. 


785 In the Cireuit Court of the United States of America for the 
District of of California. 
Frank H. Fisner et | 
vs, No. 
RicHarp Hoskin e¢ al. 


2296, 


at ot & 


I¢ LL. 8. B. Sawyer, clerk of the circuit court of the United States 
of America for the district of California, do hereby certify the fore- 
going seven hundred eighty-two written pages, numbered from 1 
to 782, inclusive, to be full, true, and correct copy of the record (ex- 
cepting models), and of all proceedings in the above and therein 
entitled cause, and that the same together constitute the transcript 
on appeal to the Supreme Court of the United States in said cause. 
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Attest my hand and the seal of said circuit court this 20th day of 
October, A. D. 1884. 


[The Seal of the Circuit Court, District of Cal’a.] 
L. S. B. SAWYER, Clerk. 
784 Uwnitep States OF AMERICA, 88: 


To Frank H. Fisher and Joshua Hendy, Greeting: 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of October, 
A. D. 1884, pursuant to an order granting an appeal to said Supreme 
Court made and entered by the circuit court of the United States, 
district of California, in the cause entitled Frank H. Fisher and 
Joshua Hendy against Richard Hoskin, Joseph H. Hoskin, R. R. 
Craig, and Joseph Craig, to show cause, if any there be, why the 
decree in the said order mentioned should not be commetel and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, circuit judge of the United 
States for the district of California, this 21st day of April, A. D. 1884, 
and of the Independence of the United States the 108th. 

LORENZO SAWYER, 
U. 8S. Circuit Judge, Ninth Judicial Circuit. 


785 [Endorsed :] No. 2296. United States Supreme Court. 

Richard Hoskin et al., appellants, vs. Frank H. Fisher et al., 
appellees. Original. Citation. Filed October 7th, 1884. L.S. B. 
Sawyer, clerk, by F. D. Moncton, deputy clerk. 


Due service of the within citation acknowledged on this the sixth 
day of October, A. D. 1884. 
WM. H. H. HART, 
Solicitor for Complainants and Appellees. 


Endorsed on cover: California C. C. U. S. No. 169. Richard 
Hoskin, Joseph H. Hoskin, R. R. Craig, and Joseph Craig, appel- 
lants, vs. Frank H. Fisher and Joshua Hendy. Filed 1st Novem- 
ber, 1884. 
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IN THE 


SUPREME COURT of the UNITED STATES. 


RicuarD Hoskin, Joseph H. Hoskin, 
R. R. Craic and Josepu Craic, 
Appellants, 
VS. 


Frank H, Fisoer and Josuua Henpy, 
Appellees. 


BRIEF OF APPELLANTS. 


nd 


M. A. WHEATON, 
LANGHORNE & MILLER, Counsel for Appellants. 
Counsel for Appellees. 


Mu the Supreme CGonrt 


OF THE 


UNITED STATES. 


ee a ee ee 


RICHARD HOSKIN, 
JOSEPH TH. HOSKIN, 
R. R. CRAIG, anp 
JOSEPH CRAIG, 
Appellants, 


FRANK H. FISHER anp 


JOSHUA HENDY, 
Ajypellees. 


APPELLANTS’ BRIEF. 


The appeal in this case is taken from a decree 
rendered in the United States Cireuit Court, 
Distriet of California. 


The action was brought by the appellees, Fish- 
er and Hendy, against the appellants, Hoskin 
and others, for an alleged infringement of a 


United States re-issued patent, granted for an 
alleged improvement in hydraulic mining ap- 


parat ls. 


anted Deeember 2POth. ISTO. 


ey 

On December 17, 1872, a re-issue of the prete nt 
Was taken out, said re-issue being No. o193. On 
the 29th of Mareh, S79, an application was filed 
for a second re-issue of the same patel, cine 
such second re-issue was granted September 2nd, 
IST, and is Ne. SS7T6. 


This second re-rssted patent Is the Ohne Hpron 
which the present suit is based. The bill was 
filed on the Srd day of May, [S80, eight months 


after the re-issue was granted. The original 


patent is im the Transeript, from folios 560° to 


O67, as Exhibit No.5. This original patent had 
hut on chan, and it was for a combination of 
eleven different elements. 

The re-issued patent on which this suit is based 
is in the Transeript, from folios 548 to 550. as 
Complainants Exhibit AA. This re-issue has 
three claims, the first of which is substantially 
the same as the elann in the original patent. It 
is fora combination of the same clements. al- 
though its language is slightly changed.  7/is 
first claim has not heen mitringed, and the decree SO 


admits, 


The second claim of the re-issued patent calls 
for a ball and socket joint for connecting the 
discharge pipe of a hydraulic mining apparatus 


with the end of a swivel seetion. 


The hydraulie machine which was made by the 
patentee (Fisher) and which, as shown by the 
evidence, contained the only inventions he ever 
made in hydraulic machines, did not have any 
ball and socket joint, nor any joint which would 
permit of a semi-universal motion, such as all 
ball and socket joints furnish, but instead there- 
of it contained a semi-cylindrical joint which 
permitted an up and down or vertical movement 


of the nozzle only. 


The third claim of the re-issued patent is fora 
combination of a discharge pipe having a semi- 
eyvlindrical or ball-shaped enlargement at its base 
in combination with a cup-shaped socket on the 
end of the horizontal swiveling section. Nether 
the second wor third claim, Hor ny equivalent of them, 
was in the original patent, which was granted more 
than eight years bofore the re-issue was applied 
for. It is only the second and third claims which are 
adjudged tobe imfringed. The defendants appeared 


and answered the bill and denied the infringe- 


ment. The answer also set up that the second 


claim of the patent was anticipated by a patent 


granted to Joseph M. Allenwood on the 12th of 


July, 1864, and also by machines made by the 
suid Allenwood, as described in his patent; also 
by machines made by the patentee, Frank H. 
Fisher, under the Allenwood patent, giving the 
places where said machines were used, by whom 
used, and the evidence of the parties who used 
them. That on the 15th of December, S71, the 
sud Allenwood patent was assigned to R. R. 
Craig and Joseph Craig, who obtained a re-issue 
thereof, and the said Craigs, being two of the de- 
fendants in this case, were the owners of said 


Allenwood patent. 


As other anticipations the answer also set up 
that Jenkins W. Richards of Michigan Bluffs, 
Cal., applied for a patent on the 26th day of No- 


vember, 1867. That the said Riehards made two 


machines, as deseribed in his applieation for 
patent, as early as the year 1867, and the same 
were publicly and successfully used, giving the A. 
place where they were used and the names and 


residences of the parties who used them. 


The answer also set up an anticipation by a 
machine constructed in 1865 at Nevada City, bv v 
Quartius Rice. 


(The name is “Price” in the printed transeript, 
but it is “Rice” in the answer on file, and “Rice” 


is the correct name.) 


A. 


The answer avers that the patentee Frank H. 
Fisher, well knew of said machines made by 
Allenwood and by Richards, and by Rice, long 
before he, Fisher, made. or claimed to have made, 
any invention in hydraulic machines. That he, 
Fisher, had been employed to make said Allen- 
wood machines; and the miehine made by said 
Rice, had for several months been in front of a 
machine shop. in which said Fisher was at work, 
and he saw the machine and well knew its econ- 
struetion, long before he made his alleged inven- 
tion, or applied for a patent; and that he, Fisher, 
obtained a re-issue of his said patent, with the 
suid seeond claim inserted therein, for the ex- 
press purpose and intent of defrauding the publie, 
well knowing that he was not the inventor of 


what was there desertbed and claimed, ete. 


The answer further sets up, that in all of the 
hvdraulic machines mentioned in the answer, in- 
cluding the plaintiffs, it was necessary to their 
suecessful operation in mines, that a device known 
as racial plates or “rifles,” should be inserted in 
the pipe or nozzle to straighten the stream pass- 
Ing through it; otherwise the stream would scatter 
and lose much of its effective power and foree, 
That the defendants R.R. Craig and Joseph Craig, 
had ever since the 11th day of April, 1870, been 


the owners of a patent granted to Seth Martinand 


Charles F, Macey, on the Sth lay of December, 
1863, for said radial plates or “rifles.” as) they 


Were cohmnonly ealled, 


Also that the said Craigs had commenced suit 


on the Sth day of November, IST], against the 
sil) Fisher in the sar Cirenit Court, and such 
proceedings Wepre hraacl there that (ti the ith 
dav of January, A.D. EST5.a decree was entered 
In said suit, adjudging the said Martin and Macey 
patent to be valid. and that the said Fisher lad 
infringed the same. and perpetually enjoming 
hit from uy further use of the same. That in 
COlsegiuenee thereof, the sail lisher util his 
SSIGUS cote only lise this nachine Without 
sid plates or “rifles. in which condition it) was 
practically worthless; and on that account the 
said Fisher had Nearly ()} quite coused to manu. 
facture or sell said inachines, although the manu- 
facture and sale thereof, had been his principal 
business prior to the time he was enjoined in 
suid suit) from infringing the said Maeey and 


Martin priterit. 


The answer further sets up that the re-issued 
patent sued upon is void, beeause it contains 
new matter not contained in the original patent, 
andalso because such new matter deseribes and 
elaims that of which the complainant was not 


the Imventor. 


! 
| 


aa>_> -~«= 


This interlocutory decree was in the complainants’ 


That the said new matter deseribes a ball and 
socket joint, formed by the discharge pipe E, and 
the elbow B, ete., but the answer averred that the 
said Fisher did not diseover or invent, or make 
any hvdraulic machine, which machine or com- 
bination, included either a ball and socket joint, 
or a bali and socket joint in seetions, or a dis- 
charge pipe having a ball shaped enlargement at 
its base, and his said original patent did not 
contamany description of said devices, or either 
of them. and did not claim said device in) com- 


bination or otherwise. 


The answer further asserts, that all that) was 
suid im the last re-issued patent about a ball and 
socket jomted section, and ball and socket joints, 
and a discharge pipe with a ball shaped enlarge- 
nent at its base, was all new matter not contamed 
In the original patent, and was inserted in the 
last re-issued patent fraudulently, and for the sake 


of deceiving and misleading the public. 


The evidence upon the question of infringe- 
ment and the validity of the re-issued patent 
sucd upon, was taken before the Examiner, and 


isin the Transeript from folios 557 to 776, 


An interlocutory decree was entered in the 


case. and isin the Transcript from folios 54 to 58. 


favor. It decided only that the defendants in- 
fringed the fivo new claims, and it referred the 
ease to the Master to take an account of the 
number of hydraulic apparatus made or sold by de- 
fendants, also of the gains, profits and advantages 
which the defendants either of them had receiv- 
edon account of the infringement of the couplain- 
ants patent, by making, using and selling, or the 
making or using, or selling of the apparatus de- 
scribed and clatmed in the second and third 
Claims of the re-issued patent, No. S876, sued 
upon.and also the damages which the complain- 
ants had sustained thereby. The evidenee upon 
the question of profits and damages is in the 


Transeript folio 599 to 925, 


The testimony which was taken upon the 
question of infringement, although taken long 
before that which was taken before the Master 
upon the accounting, is placed last in the ‘Trans. 
eript, While the testimony taken upon the ae- 
counting ts placed first in the Transeript. Why 
this is so we do not know, The Master's report 
Is In the Transcript from folio 44 to folio 4. 
This report is plaeed in the printed Transcript 
before the interlocutory decree, although the in- 
terlocutory decree was first made and entered, 
Although the interlocutory decree ran against 


the deferlants KR. RR. Craig and Joseph Craig, 


¢ 
£ 


the evidence upon the accounting showed that 
they had not made or sold the alleged invention, 
and no judgment is entered against them for 


damages, 


The Master reported S16.460.55 as profits made 
by the defendants Hoskins on aceount of the in- 
fringements. Inarriving at his conclusion the 
Master allowed all the profits realized by the de- 
fendants Hoskins in the manufacture and sale of 
the machines, lle allowed nothing to them qt 
aceount of the improvements which they them- 
selves had made, nor anything for the said rifle 
patentwor their right to use it, although he allow- 
etto them so much as they had pard out for the 
license viVving them the right to use it, The 
rifle patent expired on the Sth day of December, 
LSSO,and during the tine covered by the aecount- 
ing. Uptothe time of its expiration, he, Hoskin, 
paid tothe Craigs a certain amount for the right 
to use the rifle patent. After this rifle patent 
expired, the whole amount of all the profits itcle 
onthe entire machine by the Hoskins was charged 
against them by the Master. It was coneeded 
all through. and is still comeeded. that no single 
jointed machine could be an infringement of the 


complainants patent, 


Much evidence was taken, showing that the 


defendants in the suit, had the right to imanu- 


lt) 


facture practical Avelraniic machines made with 
a single joimt. and which were not and could 
not under any ciretiustanees, be an infringe- 


ment of cohiplainants patent, 


The defendaiuts hy vighe of th mrsoetlhed = re fle 
pl yt (the Macey biel Martin partes ). dial a lino” 
opoly of the fydrauhe machine business in Cal. 
fornia. After the contract between themselves 
of October 2th, ISvl (see transeript folto 47), 
in Which the defendants **pooled™ a large number 
of patentsowned by them, on lydraulte machines, 
the defendants adopted and made sand sold a two 


jointed invaching, called the = Little Grant. 


The evidenee also shows that the defendants 
eould have manufactured and sold single-jomted 
machines mnstead of the ~ Littl: Giant machine, 
to the same extent that they did sell the * Little 
Giant) machine. The Master, however. refused 
to make any COMIPAPTSON of the value of the 
plaintills: invention with other hyvdrauhie lhhite 
ehines whieh did not contamat. but which would 


do the same work ti equally as good manner, 


The defendants filed exeeptions to the said 
Masters report, Which exceptions are in the tran- 
seript from folio 951 to O57: these exceptions 


are siX Th number. 


| 
4 
9 
4 


v 


l] 


The substance of the first exception is that 
the Master found and reported that the come 
plainants invention enabled the defendants to 
produce a machine which controlled the market, 
Whereas the evidence shows the contrary to be 


the fact, 


The substanee of the second exception is that 
the Master in effect had found and reported that 
the success of the “ Litthe Giant” machines and 
all the pecuniary advantages belonging to them, 
were entirely owing to the imvention called rifles, 
Which was covered by the patent owned by the 
defendants, and that nothing was gained of a 
pecuniary nature by the defendants” improve- 
ments, Whereas the Master should have found 
that the improvements by the defendants in the 
“Little Giant machines were of a great pecun- 


lary value. ete. 


The substance of the third exception was that 
the Master found and reported in effect that the 
colplamnants were entitled to recover all the net 
profits made by the defendants Hoskin in the 
menufacture and sale of the * Litthe Giant’ ma- 
chine, except what they had paid for the use of 
the rifle patent, whereas the Master should have 
found that said rifle patent expired on the 8th of 
September, ]S880, that the defendants paid no 


royalty on the patent after it expired, and that 


12 


the value of the rifle in each one of the * Little 
Giant” machines was the same after the patent 


expired is it Was before. 


The amount of the value of the rifles should 


have been allowed to the defendants after the 


patent expired, the same asit was before, instead 


of its being given to the complainants, who never 


owned any interest mm the rifle patent, 


The substance of the fourth exception is that 
the Master found and reported in ellect that the 
complainants Invention Was neeessary to the 
successful working of hydrauiie mining machines, 
wn that no goods were marketable, whereas he 


should have found and reported the contrary, 


The substance of the fifth exception is that 
the Master found and reported that the defend- 
ants patents, including the rifle patent, was fixed 
by the contract made by and between the defend- 
ants Tloskin and the defendants Craig, which 
coutract is in the evidenee; but in’ his report 
the Master vaVve the defendants il eredit of only 
ten thousand and seventy-five dollars on ae- 
count of their rifle and other patents, whereas 
the value of the inventions covered by the de- 
fendants’ patents, as fixed by said contract on 
machines made and sold by the defendants, 


amounted to not less than S20.255, 


The substance of the sixth exception is that 
the Master has’ reported that the defendants 
gained advantages by using complainants’ inven- 
tion to the amonnt of $16,465.55, whereas he 
should have found and reported that the com- 
plainants have failed to prove that the defend- 
ants had made any gains or profits from using 
such invention, and should have found and re- 
ported, under all the evidence, that the defend- 
ants had not gained any advantage or made any 
profits from using complainants’ invention 

The exceptions to the Master's report were 
overruled, and the report was confirmed on the 
3rd of March, 1884 (see Transeript, folios 537 to 
9358), and a final decree was entered for the com- 
plainants on the 7th of Mareh, 1884 (see Tran- 
script, folios 541 to 544). 


After the first interlocutory decree was entered, 
on the 17th day of March, 1882, a petition fora 
rehearing was granted and a second interlocutory 
decree, being the one already referred to, was 


entered in the Cuse, 


The construction of the joints in the Little 
Giiant—the defendants —machine were so dif- 
ferent from those of the Fisher machine, that 
one of the defendants’ machines weighed more than 
one-third less than one of the Fisher machines of the 


sume capacity. 


14 


The really new feature of the Fisher machine 
Was a system of levers, ete., with a pawl and : 
rachet, all of whieh facilitated turning and hold- 

Ing the nozzle in any destred direction and posi- 
tion. These features of his machine were the , 
substance of the one and only claim of the origi- ‘ . 


nal patent, These fi ALULPES, howerer, the defendants 
hive never used. it is in the first claim of the 
present patent, and the Court finds HO mri gen jit 
of this first cliim in its decree, See transeript, 
folio 40, 


When Fisher put) his machine on the market 
in L871, he was confronted by the rifle patent 
anda final decree was entered against him by 
the UL S. Cireuit Court in California on the 7th 
day of January, 1875, enjoining him from using 
the satd rifles. This deeree did not run against 
his Invention wor against hie] thing covered by his 
patent, /t nevertheless rendered his nvichine worthless, . 
and none of his machines—-the Hydraulie Chiefs — 
have been made by any one since the year 1872, 
nearly seven years before the re-issue now sued 
upon was applied for. Although their rifle pat- 
ent expired on the Sth day of December, LSSO0, 
still not a single THvdraulie Chief has been made 


since by any one. 


The defendants in this case, R. R. Craig and 


Joseph Craig, were the pioneers in the introduc- 


i, 


tion into practical use of hydraulic mining ma- 


chines in the mines of California. They made 


many inventions and improvements of their own 


and purchased several patents of others. They 


made several kinds of single jointed machines. 


In such machines the single joint had all the mo- 


tions of two joints, and was really a double joint. 


It permitted the nozzle to be pointed in all di- 


rections within a certain range of motion. This 


range Was sufficient for practical purposes. This 


a motion has been termed semi-universal. beeause 


it was universal to the extent of its range. 


Among the patents owned by the defendants, 


was the one mentioned which was ealled the 


“rifle” patent. [t covered certain radial plates 

that were place l insite of the nozzle, and had 
j the effeet of Keeping the stream of water passing 
through the nozzle solid and compact after it left 
the nozzle. Before the effect of the radial plates, 
or rifles, as they are commonly ealled in the tes- 
timony, was discovered, the streams of water 


passing through the machine under the enor- 


nous pressure furnished by a head of several 
hundred feet of water, would so scatter and spray 
out as it left the machine, that it was practically 


worthless for hydraulic mining. 


, The complainant Fisher, as he himself testi- 


fies, did not make his alleged invention until 
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about 1870. At this time there were several hy- 
draulie machines in successful use that were as 
good and effective as his. They all) used the 
rifles, When Fisher got up his machine he was 
at Nevada City in the imines, and well knew 
muiny of the different machines that were in use. 
Ile was a mechanic, and had built, or repaired, 
or assisted ino building many of them before he 
thought of making any invention. Tle got upa 
two-jomted inachine whieh he named the “EHy- 
draulie Chief.” Tt had the same motions in it 
that were mm two prior two-jointed machines 
which were well Known to him. One of these 
prior machines was called the ° Allenwood,” or 
* (foose-neck machine. This (roose-neck Hhhit- 
chine, had gone. into very extensive use, and 
Fisher himself had made some of them and had 


repaired others. 


The other two-jointed machine with whieh 
Fisher was acquainted was one made by Quartius 
Rice. Both the joints i this machine MeCTE nutle of 
iron. It was made before the rifles were intro- 
daced, and for want of the rifles it was used 
but a very little. It was laid outside of Fisher's 
shop in Nevada City, and Fisher was well ae- 
quainted with its construction long before he 


made his invention in 1869 or LS7O0. 


ly 


In both the Allenwood and Rice machines 
there were two bends. The lower bend turned 
upward to a vertical direction, so as to furnish a 
place for a swivelling joint, which would permit 
the part of the machine above the joint to be 
turned around ino a horizontal direetion. This 
upper part of the machine was a section of pipe 
Which eontained another bend that threw its 
upper end inoa horizontal direction, and the 
nozzle Which was connected to the end of this 
Lpper section hy another jot, This last joint 
permitted the nozzle to move up and down ina 
vertical cireetion. In getting up his machine, 
Fisher used the two bends in preeisely the same 
corresponding positions that he had seen them 
used in the Allenwood end Rice machines. He 
also used the swivel joimt for obtaining a hori- 
zontal motion in the same place in which he had 
seen it used in the other two prior machines. 
He also put in his machine an upper joint for 
obtaining a vertical motion of the nozzle in 
precisely the same position as he had seen it 
placed in the two other machines. The con- 
struction of Fishers two joints were cifferent 
from those in the prior machines, The cdefend- 
ants two joints were also different from Fisher's, 


and contained v0 element Of his nem construction, 


Jesides these two two-jointed machines with 


ls 


Which Fisher was acquainted, there was another 
two-jomnted machine, made by Richard Jenkins, 
of Michigan Blalfs with whieh Fisher was not 
acquamted. Both joints im this machine were 
made of iron, and both were swivelling joints, 
The hollow sections of the machine were so 
bent as to make practical the application ol two 
swivelling joints, one vertical and = the other 
horizontal, and each furnishing a movement 
around the entire circle. With this machine the 
stream could be directed in any and every «i- 
rection, Its range of motion was universal and 


unlimited, 


As before stated. none of these machines 
would do eood work until the rifles were dis- 
eovered, and then they were all good. As ma- 
chines for letting the water pass through them 
and «directing the stream by turning the nozzle 
to any desired point upon the mine to be washed 
out, they were all good and effective machines 
without the rifles. But water going through 
them under the great) pressures used, would 
spray and lose its elleetive force for tearing 
down the hard banks against which they were 
directed. This is illustrated by very high water 
falls. At the Yosemite falls is one fall of some 
eight hundred feet in height, well Known as the 


Bridal Veil Fall. As is well known, a falling 


1) 


stream of water gains velocity the further it 
descends and diminishes in size accordingly. 
The Bridal Veil at Yosemite follows this law of 
nature for the first few hundred feet of its de- 
scent, but the great velocity which it finally at- 
talus dissipates the stream into a spray so that 
its lower part is a white sheet of spray that re- 
quires but a small exercise of the imagination to 
give it the appearance of an immense bridal veil. 
The gentle winds waft the sheet of spray back and 
forth, and in the afternoon, just before the sun 
goes out of view beyond the opposite mountain 
wall, a magnificent rainbow is seen, like an em- 
bellishment, across the lower end of the gently 
wafting sheet of white. This spraying of the 
streams that passed with the immense velocity 
which several hundred feet of water pressure fur- 
nished, was one of the difficulties that prevented 
the first trials of the first machines from being 
successful, This difficulty was overcome by the 
rifles late in 1865, six years before Fisher's in- 
vention, and for most or all of that time he had 


seen the machines doing the best of work. 
Assignmeat of Errors. 


On this appeal the appellant assigns as error 
the following, to-wit. 


First—The Court erred in holding that the re- 


20) 


issued patent now sued upon was a valid patent, 
no reason being shown why the re-issue was not 
applied for within two years after the grant of the 


original patent. 


Second —The Court erred in holding that the 
fro pew chains of the re-pssted patent which were 
notin the origmal patent. were valid: the re-is- 
sue being applied for more than eight years after 
the original patent was granted, and no excuse 
being made or reason shown why the re-issue 
Was not applied for within two years from the 


date of the original prttent, 


Third—The Court erred in deciding that the 
defendants had infringed the said two new claims 


of the re-issued patent, or either of them 


Fourth—The Court erred in deerding that the 
complainants were entitled to recover, as profits, 
all the protits realized ly the defendants TLoskin, 
in the manufacture aiid sale of their entire ma- 


chines, the so-called * Little Giants.” 


hifth —The Court erred in not allowing to the 
said defendants the same eredit for the value of 
the invention called the rifles, after the rifle 
patent expired, as they had been paying for it be- 


fore the expiration of the ritle patenc. 


ZI 


Sixth—-The Court erred in overruling the de- 


fendants first exception to the Masters report. 


Seventh—The Court erred in overruling the 
defendants’ second exception to the Master's re- 


port, 


Kiehth—The Court erred in overruling the 


defendants third exception to the Master's report. 


Ninth—The Court erred in overruling the de- 


fendants fourth exception tothe Master's report. 


Tenth—The Court erred in overruling the de- 


fendants fifth exception to the Master's report. 


Mleventh—The Court erred in overruling the 
defendants sixth exception to the Master's re- 


port, 


Under the first and second assigninents of 
error in Which we claim error in holding the re- 
issued patent and the seeond and third claims 
thereof to be valid. we cite the rule as laid down 
by this Court in the ease of Wollensack rs. 


Reiher, in 11s U.S. 96. 
In that case, on page 9S, the Court says: 


* For the purpose of deciding the question. of 
“Jaw. arising on the demurrer to the bill, it: is 


* not neeessary to set out the several elaims in 


tc 
to 


the original and re-isstied patents, With a view 


to a comparison, [tis sufficient to say that it 


° Is wor claim , / that the defi idewd is quilty of an Mie 


ste fringement of either of the chris i, the original 


; patent, is repeated in the re-issue: it is admitted 


that the elatms tm the re-issnaed patent, infringe. 


‘agnent of whieh is averred. are eXpPanslous of 


i the orpetial chatuas, hol eovered by them. lyuit 


‘alleged nevertheless, to be cimbraced within 


‘the invention as deseribed in the original pat- 


‘ent. This is to SiLV, that if.asamatter of faet, 


‘the patentee was the first and original inventor 


, of the prarts anil combilatlois eovered by these 


‘clatms, the language of the specification to the 


‘original patent would sufficiently embrace 


‘ them. 


*—t follows from this that if. at the date 


the Issue of the original patent, the 


* patentee had been eonseious of the nature 


“and extent of luis invention. an Inspection 


’ of the patent, when issued, ana au  @€a* 


“amination of its terms. made with = that 


‘ reasonable degree of care which is habitual 


"22 ane expected of men, in the bhaihhaewenent of 


o 
i a 


their own interests. in the ordinary affairs of 


‘life, would) have immediately informed him 


that the patent had failed fully to cover the 


‘area of lus invention. And this must be 


ot 


lo 
we 


deemed to be notice to him of the faet, for the 


“Jaw imputes knowledge when opportunity and 


sé 


interest. combined with reasonable care, would 


é necessarily Hnpart it. 


* Not to Lmprove such opportunity. under the 


* stimulus of self-interest. with reasonable dili- 


“venee, constitutes laches whieh im equity dis- 


“ables the party who seeks to revive a right 


“whieh he has allowed to le unelaimed from 


*onforemg it to the detriment of those who 


‘have in consequence been led to aet as though 


“it were abandoned. * * * The question us 


“to whether the delay had been reasonable or 


9 unreasonable if is for the Court lo determine. upon 


‘* the special COPCU STANCES hrought fa fs attention Z 


‘and it cannot substitute the deeision of the 


‘Patent Office upon the question for its own. 


* The very question is. whether the Patent Office 


. 
a 


has decided rightly, and, as it is a question of 


“power and jurisdiction, in which the delay 


- shown Is prod facie unlawful. if is mmcunrbent On 


* the party seching lo establish the jurisdiction of the 


* Patent Office fo qraut the re-issue to show the faet 


Upon which i vests. In every case of a re-issue. 


* that office, either expressly or implicitly decides 


‘. 


és 


the question of diligence on the part of the 
patentee; and the grant of a re-issue is a decision 


that the delay has not been unreasonable. That, 
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“therefore, is the very question for judicial re- 
“ view In every suit to enforee a re-issued patent 
“in which the question is made; and as we have 
“seen, the settled rule of decision is, that ¢f ¢ 
- Uppears, in cases where the claim is merely erp d. 
that the delay has heey for hiro ears, Pr wore, if 
“os ADJUDGED TO INVALIDATE THE RE-ISSUE, //ess the 
By delay is accounted for and erensed hy special CryCupie 


. stances which show if fa have dys if or ‘haan asonable. 


lu the foregoing case this Court cites many of 
its own deeisions of recent date to sustain the 
rule whieh it declares in the language above 


quoted, 


This rule if applied in the present ease is de- 
eisive of it. Inthe present case the re-issue was 
hot applied for until wore than evght Yeurs after the 
oriqgiial MUS qrauted, liven the re-1ISsue lias how 
expired. The one elaim that was in the original 
patent has been substantially preserved im the 
first clanm of this re-issue. but this elaim has not 
heen haprriuged hy thy defi wiles, i Is suflicrent 
“tosay, that itis not claimed that the defendant 
‘is gailty of an iifringement of either of the 
clans in the original patent as repeated in the 
“1eeissue, is language which applies to this case, 
While the language of the specifications is some- 


What changed, it is still true that the description 


of the invention and machine made by the com- 
plainant is not changed in the re-issued patent 
from what it was in the original in any important 
particular. The drawings in the original, and re- 
issue are precisely alike. The only object accome- 
plished hy the Pe-ISSHE is a aL addition of fiwo claims wh ich 


were port WT the original claim. 


The delay of the defendant in applying for the 
re-issue has not been “aceounted for or excused 
“by special circumstances whieh show it to have 
“been not unreasonable: in faet nothing iW the 
ship of excuse for the delay has been attempted by 
the complainant. There was an intermediate re- 
ISSHLe, but even that was not prunt in evidence, Not 
uw osinge elretinstanee of wnV hatare or kind has 
been proved or suggested whieh furnishes any 
reason for the delay, No reason Is elven for ob- 
tuining the re-issue, except to add to it the two 
new claims which were not in the original patent, 
and no object has been accomplished by the re- 


Issue except the addition of these two new claims. 


The complainants own evidence shows that he 
had no object in re-issuing except to put in the 
new ¢clanns. In folio 575 of the transcript he 
Says: 

: (). 4 W hat Wits Vour object in re-issung 
the second time, taking out the re-issued patent, 


Exhibit A A? 


26 


” A. / didi t specify Ne") claw originally iW as 
many words as Tineght have done. [did not claim al! 
that [ was entitled to” At folio 606 Mr. Fisher 
further says: 

"= (). 2. Was the patent sued on in that case 
the same patent its the Ole Upon which the plLes- 
ent suit is based. Exhibit A A? 

~ AL It was not: it was the patent of which 
A A isa re-PSsue, 

*(). 7. Which oneof these issues is the title 
of the patent, Exhibit A] A. was that suit com- 
menced under? 

~ AL Tt was the re-issue number 9195. dated 
December ly. lsi2. 

*(). I. Dicl the result of that suit convince 
vou that your patent was Ineperative as it then 
stood? 

‘ A. -5t Gea. 

; (). sp. What was the reason of vour taking 
out your present re-issue? 

~ AL The reason was in order to remedy the 
defect in the other patent. 

Thus the complainents own individual testi- 
mony shows that the last re-issue, the one sued 
pot, Wiis taken ut soli ly por the Purpose of enlarg- 
ing the clams. But he otlers no reason, aad gives 
no excuse for his delay in vot applying for a re-issue 
with the same expanded claims within two vears 


from the date of the original patent. 


1“ 
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Unless this case is to be excepted from the 
rule which the Court has laid down and adhered 
to in other cases, the point here made is fatal to 
the complainants’ cause, and the judgment of the 
lower Court must be reversed, with directions to 
dismiss the complainants bill. That the first 
claim of the re-issue, which was the only claim 
that was in the original patent, has not been in- 
fringed by the defendants is decided by the 
Court and is also proved by the testimony in the 
ease. The Court finds that only the second and 


third claims have been infringed. 


See transcript, latter clause of folio 52, also, 
folio o6, where the same finding is repeated in 


the second interlocutory decree, 


If the foregoing point is well taken, it dis- 
poses of the ease in the appellants favor, and 
the additional points contaimed in our assign- 
ment of errors and hereinafter discussed, need 
not be noticed. In exeess of caution, however, 


we will present our additional points, 
No Infringement. 


In passing upon the question of infringement 
in this case, It is necessary to first construe the 
complainants’ patent and ascertain what is 
covered by the last two claims, which are de- 


cided to be infringed. The state of the art isa 
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very important factor in the construction of the 


patent in this case. 


efore the complainant made any attempt at 
his invention, there were many hydraulic mining 
machines in practical and extensive use in hy- 
drauhe mining, with whieh the complainant was 
well acquainted. Many of these machines were 
What are called in the evidence single jointed” 
machines. These single jomted imachines had 
two joints In one, and were so constructed as to 
have il universal motion of the nozzle within il 
eortam range of qnotion. By this we mean that 
the ene a) the nozzle eould Hye raised or depress- 
ed, or turned sidewise to the right or left. so as 
to direct the stream that was passing through it 
toany spot oon the mine ‘desired. There was a 
limit. however, to the distanee to whieh the 
nozzle eould be raised aor depressed iN these 
naichines, just as there is in the complatnants 
machine. Phis limit was not reached, however, 
hefore the nozzle Wils detleeted us faroas Was 
necessary for all praetieal purposes. There is 
the saine limit to the deflection of the nozzle in 
the complainants machine that there was to the 
deftleetion of the nozzles In most of the prior 
machines. ln facet, some of the prior machines 
furnished a greater range of motion for directing 


the stream to different: pomts than did) the 


on re ne SG 


ano a ee 
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“Chief,” which was the name given by the com- 
plainant to his maehine. Nearly all of the 
machines made have been christened by some 
name by which they became known to the min- 


Ing community. Two classes of prior single- 


jointed machines were made by the defendants 


Hoskin, whieh were called respectively the 
By Dietator and the “Clippers The defendants 
Craigs, made two kinds of prior single-jointed 
machines, Which were named respectively the 


“Globe and the * Vietor. 


Another single jointed machine was made at 
Nevada Citv where Fisher resided by one Wat- 
son, Which was ealled the “Champion.” The 


Globe machine lad a regular * ball and socket ” 


joint. The back end of the nozzle or pipe spread 


out so as to form a seetion of a sphere or ball. 
The body of the machine was a large hollow 
elobe or sphere with an opentingat its lower side 
fora connection with the water pipe from the 
fountain liead, and on its upper side was another 
opening through which the nozzle pipe passed 
wiitil the heal] section at its butt end eame ith Colle 
traet with the Inside of the hollow sphere cunned 
formed the ball and socket joint. The upper 
opening mentioned was large enough to allow 
the nozzle pipe to turn in every direction as far 


as Was necessary. in order to change the diree- 


HO) 


tion of the streain as might be desired while 
mining. Inthe Globe machine the greater the 
pressure of the water the eloser the ball and 
socket joint would be pressed together, Tn sev- 
eral of the other prior single-jointed machines 
the spherieal section on the butt end of the noz- 
Ze pipe Wile extended soo ous to form a hollow 
hemisphere, the coneave side of Which Wiis fitted 
to the outside of the sphertea! endoor head of the 
body of the machine. An mverted flange around 
this holy served asa track on the nner side of 
Which ran frietion rollers. These rejlers were 
connected Iny Ineabs Of Tron ears or straps to the 
hemisphere of the nozzle pipe and held it firmly 
woaiist the spherical head of the bite hiine. serie 
this formed a ball and socket joint. bat with th 
sochet oulside of the ball, Xs the rollers ran around 
the inverted flange the nozzle pipe could be ear- 
ried entirely around the horizon, while the ball 
and socket connection permitted the nozzle to 
beaqnoved up and down. This class of machines 
furnished the same hind and cxrlent of motion that wer 
tarnished hy AIT complainants sibseqin iit * Chief. 
The swivelling jomt of the * Chief ™ is operated 
by the inverted flange with friction rollers un- 
dermeath. a little dillerently construeted. but on 
precisely the same mode of operation vs Was the 


swivelling motion of the “ Vietors” and the 


~-|@ 
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‘Chunpion,’ and * Dietator,” and Clipper mi- 


chines already mentioned, 


In the * Dictator’ machines, which were made 
by the defendant Richard Hoskin, the joint was 
composed of a spherical head on the body of the 
machine and the lower or butt end of the nozzle 
pipe, which was formed with an enlargement in 
the general form of a hemisphere. This enlarge- 
ment was made with the coneave larger than was 
necessary to fit the ball of the body of the 
machine. On the inside of the enlarged hemis- 
phere which formed the butt of the nozzle pipe 
Was an internas flange, the Inner circumference of 
Which was just large enough to move freely over 
the said spherical head. The inverted flange 
already mentioned and frietion rollers, which 
were held hy eentral pivots to the lower end of 
the nozzle butt, held the two parts together as 
already desertbed., A leather packing Wits secured 
to the internal flange mentioned, and the whole 
made a water-tight joint that was easily operated. 
Lloskin deseribes this joint very appropriately is 
a “eup-flange and packing. [t is the same kind 
of a joint as they used for the upper joint of the 
* Little Giant,” excepting that the inverted flange 
and frietion rollers are not used in the * Little 
Giant. This joint Richard Hoskin invented, 


and there is not any portion of Fisher's inven- 


tion in it. This, as stated, is the upper joint 
substantially of the ** Little Giant.” The * Little 
Giant’ is the only machine that is charged or 
decided to be an infringement of the complain- 
ants’ patent in this case, The lower or swivel- 
ling joint of the * Little Giant ~ is held together 
by an iron or steel bolt going vertically through 
its center. No friction rollers are used in it, and 
there is none of the patentee s construction to 


be found in that joint, 


The “Clipper single-jointed) prior machine 
was made with a spherical head, as mentioned, 
and it also had an inverted flange. Beneath the 
Inverted flange was a strong iron ring, to which 
the butt of the nozzle jou Was attached ly eCurs 
and two central pivots. Between the iron ring 
and the inverted flange were three friction rollers 
placed sous to distribute the pressure of the 
rollers agaist the imverted Hlanee done more 
roller bearings. The swivelling joint of the 
coluplainant’s patent is constructed with several 
friction rollers mueh in the same manner as was 
the swivelling joint in the °° Clipper” single- 


jotted machine. 


ln all the single-jomnted machines mentioned, 
excepting the * Globe.” the enlarged hemispher- 


eal lutt ot the nozzle pipe Wits placed Qi the 


oa 


|. 


outside of the hemispherical head of the body of 


the machine, and the two parts were held to- 
gether by an inverted flange and friction rollers, 
which furnished the swivelling motion for the 
machines, while the tall and socket connections 
furnished the vertical motion for the nozzle pipe. 
All of these machines were good, practical ma- 
chines, and went inte actual, extensive, practical 


lise 


Besides the several single jomnted niachines 
which were in-use when Fisher made his inven- 
tion, there were no less than three two-jointed 
hydraulic machines made and used for hydraulie 
mining, and Fisher was well acquainted with 
two of them before he made his invention. The 
*Allenwood or “ Goose-neck ” mnachine, as it 
was called, was In very extensive, practical use, 
and Fisher himself had made some of them and 
had repaired others. We will refer to the evi- 


dence showing these things later on, 


The upper joint of the * Allenwood” machine 
was of canvas tistend of iron. = Zhe shape of hish- 


ers machine iTaUds precess ly like the Ne (Ff O0S8C-1N¢ eh the 


youts Mere YT the Siliiie corresponding places T the 


nuichine, the hends of the pipes Mere the S(ldiie, and YT 
the S140 corresponding places, ane the woler passed 


through the fio yrachine s WT precisely the Silvie many and 


mith the same effect, [ can perhaps better illus- 
trate this resemblance between the Fisher ma- a 


chine (the Ilydraulie Chief") and the prior 


CG .« 
© (Groose-neck 7 machines by referring to Fisher's 
own testimony and then to a decision whieh was 
rendered by the Circuit Coart mo TS74 ine case 
between the complainant Fisher and the defend- | 
ants Richard Tloskin and Re. Craig and Joseph \, 
(‘raie, Li Isao thie complainant isher browueht 
awsuit against the defendants KR. Re and Joseph 
Craig oon tits first re-issue of the same patent. the 
second re-issue of which is iow sued Upon. The 5 a 
machine, Whieh was then elammed to be an im- 6 
fringement, was the same  rlentteal ‘ Little 
(iiant machines that are now claimed to be an 
infringement, and none other.  (CPranseript. fo- 
lios GOL, ded and oO.) Substantially the same “ : 


defense was made i that ease as was made in 
the present ense. and oan that case the defense 


Wiis deeded to he il eood One, 


The former case of Hisher Vs, Cray mentioned, L 
Is reported Ms) Sawyer, from pues O09 to SO, 
From pages 45> to 74. the opinion demonstrates ¥ 
that the combination and arrangement of see- ' 
tions and jomts, in the Allenwood machine. are 4 
the same asin the Fisher machine. On page 75 


the opinion SUVS: 


al 


“This (showimeg) is called the Allenwood ima- 


= 
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chine. It is prior in point of time and is owned 
* by the defendants. Now the Allenwood patent 
* has four different claims, and i ts anticepation of 


” the other i several particulars. 


The foregoing proves that the Court in that de- 
cision applied the evidence of the state of the art 
In ascertaining what Fisher had invented. In do- 
ing so, the fact came out that Fisher was only an 
huprover of a known machine, and that his imnprove- 
pients were not of a functional character, baat were 
here changes of a local construction, which neither 
created Mor develop / (diy wer hind of operation, 
Whenever an old machine anticipates a later pat 
ented machine in some particulars, the patentee 
of the later machine ¢s wot the first inventor of those 
anticrpated particulars embodied in his machine. 
Deducting those anticynted particulars from his ma- 
chine, and the remainder is his imvention. This is 
strictly applying the evidence of the state of the 
art according to the rule adopted by other Courts 


for ascertaining a patentee s actual invention. 


Fisher testifles—See transeript page 910: 


‘dQ. 42. At any rate, prior to vour inven- 
tion, you were familiar with the mode of opera- 
tion of the Allenwood machine ? 

‘AL Yes. sir: | was familiar with its mode 


of operation. 


“(). 45. What is the mode of operation of 
the Allenwood machine? 

“A. The mode of operation of the Allenwood 
machine is to conduet the water from a tank 
down into this lower pipe, let it through— 

“(). 44 (interrupting). Well, it) is intended 
to have a horizontal and vertieal motion, is it 
not? 

“AN. [thas ai horizontal and universal mo- 
tion. 

” (). te). Does it not have a vertteal motion? 

“AL Certainly, it has a vertical motion, 

-Q). 46. The lower joint ino the Allenwood 
machine vou would call a swivel joint, would 
you not? 

A. Yes, sir, 

°Q. 47. By means of that vou can get a 
horizontal motion ? 

ss. Tek ae. 

°Q. 48. Andonaecount of the flexible sleeve 
shown on exhibit J) vou ean get a vertical mo- 
tion, can vou not? 

A. By using in that) place any ordinary 
piece of hose Vot ead ret a vertical motion, 

*(). 49. By means of the lower joint in your 
machine you ean give yourself a horizontal mo- 
tion ? 


. * 


Yes, SID. 


FE 


“(. 50. Your machine, then, has two mo- 


i! tions—horizontal and vertical ? 
A ae EO, oe. 
“(. 51. Both these motions are in the Allen- 
wood machine, are they not? 
“A. Yes, sir. 
“(). 92. Now compare Exhibit J and Ex- 
| hibit BB. What is the diflerenece hetween the 
| two in their mode of operation and the results 
accomplished ? : 
a. ~ A. The difference between the two is that 
, in this machine Exhibit BB, the discharge pipe 
a has a vertical motion upand down and stands by 
itself without whirling around and kinking up 
while the other machine wont. 
* (). 53. Instead of the flexible seetion, or 
c joint, shown in the Allenwood machine, you have 
what you eall the ball and socket joint ? 
a Yes, sir. 
-~ “(). 54. And the objeet of that joint is to 
b produce the same results as are produced by this 
flexible joint in the Allenwood machine, is it 
uy not? 
s | “A. It produces the same results and a little 
= more, 


“(). 55. You claim that it produces the same 
| result ina better way; that is your proposition, 


is it not? 


"A. 306. or: Ut produces the same result in 
a better Wal V5 it don't produce all the results cs 
nthe Allenwood machine; itaimt necessary, 

*(). 56. Take the respondents) machine, rep- 
resented by the model lexhibit LL. and state low 
many motions that has? 

* A. It has two. 

wea oy. It has the horizontal motion pro- 
duced by the lower joint. or swivel joint. and it 
has the vertical motion. produced by means of 
the ball and socket joint? 

oF Yos, sir, 

i? OS. What ois the difference in the mo- 
tions of those three machines—that is to Say, all 
three of the lhaehimes represented ly exhibits 
BB... and Lohave those two motions, have they 
hot? 


“AL They all three have those two motions.” 


The remainder of the rule consists merely in 
construe liis patent so as to make it just cover 
his invention, if it ean possibly he done without 


doing violence Lo the langage employed. 


Commencing near the bottom of page 75, and 
continuing to page SO, and we find the following 


language in the sam former opinion, viz: 


* Conceding this (showing) in the * Allen- 


** wood machine to bea jomt, it is only a differ- 
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‘ent one from this in the Fisher machine, and 


. 


~~ 


Allenvood's third claim covers precisely the same 


- parts, and SALE combination of parts, as are covered 


ae hy Fisher's second claim. the only difference heing in 


; the pnurterial and construction of the joints. 33 Ps 


* Now, then, all the elements—these two see- 
‘tions and these two joints and the pipe—are 
‘the same in both: all of those are combined in 
‘the twoimachines. They are arranged together 
‘relatively in’ precisely the same places and for 

the accomplishment of the same Purposes in 
: substantially the same mode. This jout in 

bisher s machine (showing) is simply ‘ft hnown ie 


. chanical sitbhist tithe for that Cie aT the Allewirood 


* machine. It May be a better jomnt, and this 


; doubtless ina better rnachine, nel possibly in 
‘that respeet may be patentable. | am not pre- 
‘pared, and it is mot hecessary now. to say 
‘whether it is or not: bet wou have all of the ele- 
‘ments on th fir machines, and combined in the 
* smie Way and for the same Purpose, ane the latter 
‘qnust in this combination be an Infringement of 
‘the first: and if there is anything patentable in this 


‘(Fishers machine) that does not exist in this 


\ (Allenwoods): in that combination. @ is the 


" CONSTRUCTION of this yout; because this (showing 


* Fishers) is a differently constructed joint from 


* that (A\llenwoods): that. if anything, Is THE 


‘ ONLY PATENTABLE THING IN IT. If you leave out 


10 


of Fisher's claim the words * constructed and, 
you have the same thing in both machines sub- 
stantially: ‘ The two curved sections, A, B, 
‘connected by a horizontal swivel joint, in com- 
‘* bination with a nozzle connected by seme 
‘universal joint arranged substantially as. set 
‘§ forth. TWheconstruction of the pout is not claimed. 
* Now, the idea expressed in Fisher's claim ts 
to make a combination of the fico joints, tastead 
of one, With the supply-pipe and the nozzle, and 
‘that is precisely the sameas the idea expressed 
in| Allenwood’s third claim, and found em- 
‘ bodied in his machine, and if there is any dif- 
ference between the two claims, it is only In the 
‘amode of construction and im the material of the 


joints. 


“But the idea of both claims is to have these 
live elements or parts combined. This machine, 
claimed to be an infringement (referring to de- 
‘fendant ss), has substantially the same combina- 
‘tion of similar parts as the offer two complain- 
ants avd Alenroods (showing). Tere is the 
section which corresponds to this, and this to 
‘this. Here is the joint which corresponds to 
these two joints in the Fisher and Allenwood 
machines.  Tlere is this part which corresponds 


to this portion, Tere isa ball-and-soeket joint 


INSTEAD Of the seniiecyliuder joiut in complamants 


[a 


a 


4] 


‘machine, or instead of the flexible joint im 


‘Allenwood s. 


“Now, then, if there is anything in Fisher's 


‘combination which is entitled to a patent over 
‘that (Allenwood’s), it is because Fisher has 


‘substituted a better joint before known. It 


“depends merely upon a different construetion 


“snd material. in other words. a Known me- 


‘ chanical substitute hats heen tse 7 rT his nuchine dn 


8 the place of Caylee af the petrts in Alleniwood x. whieh 


* 


‘performs the service better, ut when we 


‘come to that. the def vdants also constructed this 


‘jot (showing the infringing machine) DIFFER- 


oe 


: ENTLY from that of eth i Fisher's or Allenweod’s, 
‘So that we have the same elements, the same 
‘parts and things combined, and the only differ- 
‘ence Is iN the form or construction of one of 


‘the common parts used in the combination. 


“This, in the complainants machine, is a plain 


‘known mechanical substitute for that in the 
*Allenwood machine—that is all, though it is 
‘differently constructed. If there is anything 
‘in that claim that can be patented, es the form 


‘or construction of the jount, aud this, defendants 


‘jot (showing), DOES NOT CONTAIN THAT FORM OR 


‘ 


te 


CONSTRUCTION, but is only ANOTHER ell hnowen 


mechanical substitute for Allenwood s joint—a dif- 


es 


° 


se 


** 


és 


&* 


** 


* 


* 


ae 


‘ferent known substitute for the sanv thing from that 


employed hy compliment, It seems clear to me, 


when we come. to analyze anil compare the 


“Claus of the patents relative to these several 


machines, that the idea of the combination of 
the two last, colplatant s and defendants. is 
embraced in the prior one of Allenwood; wndiof 
there is Ta) TOK rence, Hoaisin the form aud coustruce- 
tion of th, ix pout andif that is pat nlable AY Is NOT 


EMBRACED IN THE DEFENDANTS (the infringing) 


“MACHINE. because this is tina different form. dif- 


ferently constructed, 


“Tn that respeet, both of these joints im com- 


plainant s and defendants machines are really 


‘but substitutes for this in Allenwood's.  De- 
‘fendants is but a different Known substitute 
‘from colplunants for that an Allenwood's 
‘machine.  “Phis. in defendants. may be better 
‘or worse than that in complainants , but it is 
‘only another Known substitute for the same part 


F in Allenwood s tnachine, 


* There may be an infringement by either up- 


‘on that of Allenwood, and still be a better 
‘amachine, or it may be a worse machine. — It 
‘may be eonceded for the purpose of this decis- 


‘that Fisher used the same combination as Al- 


lenwood, and that it may vet have a patentable 
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‘element init. but if there isa patentable ele- 


ment in this combination it is in the form and 


construction, by substituting a better Known 


* joint than this one of Allenwood's; but if 80, 


: that particular construction Is not found “wn defend. 


‘ants implement. The Allenwood patent is owned 


* by defendants, and is the first machine embrae 


‘ing the combination of the several parts. 7his, 


? the it. Hy) TE | pudgimn wf, is i protection lo the defend- 


* “yls tn th, vr ise of this condnination. in the form 


: lope Jf hy th die. 


: My eonelusion Is, that the second claim in 


‘ complainant s patent is the combination of 


‘ these live elements before mentioned, anal that 


‘this combination is substantially in the Allen- 


wood machine. the Fisher machine and the 


‘Craig machine. Those five elements are in all, 


‘this, Allenwood’s, being an anticipation of the 


4 
e+ 
ee 
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‘complainants machine. The latter in this paar’ 


‘ticular is nota different machine. unless that 


; difference COMSIStS in the construction of oOhe 


° of these prints, 


‘a different construction, although this joint is a 


* The patent ubility of it. if awn eXISts. con- 


sists in that change in the construction of that 


‘joint. If that construction is the only thing 


: patented, then this yout bi defendants nuichine has 
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“known substitute for those in both the other 


“onachines (showing). 


“My judgment is that this Allenwood’s inven- 
“tion isan anticipation of this machine, so far 
“as the combination and clann is concerned, 
* other than the form of construction, and pro- 
“ teets the defendants in the use of this. which 
“os of a different construction. Tf Tam right in 
* this, and thatis the conclusion [have reached, 
“after careful and thorough investigation of this 
“case, there must be a deeree for the defend- 


‘ants. 


The present Claims of his patent, which the 
Court holds to be infringed, are as follows, viz: 
2. A ball-and-socket-jomt) for connecting 

* the discharge-pipe of a hydraulic mining ap- 
* paratus, with the end of a sire/-section, BL sub- 


* stantially as described.” 


* 3. The disecharge-pipe, FE, having a semi- 
*eyvliudrical or ball-shaped = enlargement at its 
* base. in combination witha corresponding eup- 
* shaped socket, D, on the end of the horizontal- 
“ly siviveling section, BL substantially as and for 


* the purpose desertbed.” 


The insertion of the words “ swivel seetion ” 


in the seeond claim, and “swiveling seetion ” in 


ris 
the third claim, is all that makes those claims 
applicable to two-jointed machines. Leaving out 
the swiveling sections from the claims, and the 
claims would exaetly apply to the prior single- 
jointed Globe machine made by the Craigs. This 


machine went into general and suecessful use. 


In that old Globe machine there is “a ball- 
‘and-socket joint for connecting the discharge 


* pipe of a hydraulie mining apparatus with the 


end of a section substantially as above de- 


‘ seribed. 
fnoit isalso 


* The diseharge pipe, having a ball-shaped en- 
‘largement at its base in combination with a cor- 
responding cup-shaped socket, on the end of a 
* section, substantially as and for the purpose 


: deseribed.- 


While it is not fair to eall the socket * cup- 
shaped” in either case, yet the soeket in the 
Gilobe machine was concave and as nearly cup 
shaped as Was the socket im the Chief. or any 


socket deseribed in the complaimants patent. 


The Globe maehine had the real ball and soek- 


et jomt, 


We deny that Fisher had any right to add the 
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swiveling section as a part of his combination, for 
the reason that he did not invent any such com- 
bination. What he did was to change the Allen- 
wood machine by substituting his metal joint for 
the canvas joint. Now, stand the Chief and the 
Allenwood side by side, and ran water through 
them both. In such case the swiveling seetion 
in the Allenwood will Operate in all respects the 
sume as the swiveling joint in the Chief. Noth- 
ng that lisher did with th Mer you WY iy Ww yf 
affected the siviveling yout. There was no joint ae- 
tion between the swiveling joint and the change 


which hiisher nude i the pp) i pout, 


The Riee two-jointed machine also had the 
sume Combination in it. and Fisher was well ae- 
quainted with it) before he made his invention, 
Fisher's own evidence shows this fact as well as 
the other evidence in the ease. Beginning at 
folio 995 of the transeript, Fisher testifies as fol- 


lows: 


*Q. 150.) Did vou ever see a Riee hydraulie 
mnachime, represented hy exhibit (7? 

‘hk. Bea, oe. 

: (). isi. Did you ever see one before vou 
made your invention ? 
‘A. Beaaw. 
“@. 132. Is the model, Exhibit G, a correct 


) 


model of the Rice machine : 
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“A. Substantially correct. 

“(. 133. How many motions has that ? 

“A. Two. 

“(. 154. What are they? 

‘A. Horizontal and vertical motion. 

*(). 155. It has two joints, has it not? 

“A. It has three, sir. 

*(). 136. Whatis the tirst ? 

“A. The first is a swivel joint, 

“() 137. What is the second ? 

‘A. The second and third are two trunnion 
joints. 

*(). 158. The two trunnion joints that you 
speak of Operate as One joint, do they not? 

“A. Yes; but they are two separate joints. 

*@. 159.) The result of those that you eall 
trunnion joints is to give the discharge pipe ver- 
tical motion, is it not? 

‘A. Fone. 

*(). 140. The difference, so far as this part 
of the machine is concerned, about which we are 
talking, between the Rice machine and yours, 1s 
siinply in the character of the joints, is it not? 

A. Yes; the difference betwixt the motions 
of the machines is on account of the character of 
the different joints. 

*(). 141. What is called the swivel joint is 
substantially the same in each, Is it not? 


*A. It is pretty much the same. The— 


1S 
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“A. The swivel joint—that horizontal joint. 

“(). 142. In leu of what you eall the two 
trunnions shown in the Rice machine, you use 
What you call the semi-eylindrical or ball and 
socket joint? 

‘2. 30,08." 

Ifa party by changing an clement in an exist- 
ing combination changes the operation of the en- 
tire combination, then he may take a patent for 
anew combination. Bat if a party changes an 
element in oan existing combination, and in so 
doing does not alleet the action of the other ele- 
ments in the combination, then he has made no 
new combination and has no right to a patent for 
any new combination, An aggregation of de- 
vices, all acting simultaneously, and operating 
with each to produee a desired result, may or may 
not constitute a combination within the meaning 
of the patent law. Tf the devices are of such a nat- 
ure, and are so connected and arranged, that the 
action of the devices influence and assist or con- 
trol the action of the other devices, then it is a 
colnbination. But aif the devices are of such a na- 
ture and soarraneved that each several deviee does 
its own work, and neither afleets nor is alfeeted by 
the action of any other device, then there is only 
an dveregation of devices, and not a combination. 
To put together mechanical devices so as to pro- 


duce an action or operation never before known, 


}‘) 


involves invention. It is finding out something 
new. But to merely arrange known devices or 
machines ina line or in juxtaposition does not 
involve invention. Mechanies know how to do 
it, and doing it is not finding out anything new. 
It requires no invention to hiteh a half dozen 
More cars on to the longest train of cars ever yet 
nade up, nor would such additional ears produce 
any new kind of operation due to their aeting in 
concert with the cars already attached to the 
train. The aetion of every car would be the same 
Whether it was drawn alone or with others. <A 
train of cars tsa fair illustration of an agerega- 
tion of deviees. acting simultaneously and in 
company with each other, but vet lacking that 
jot wetion hecessary toa patentable combina: 
tion, in Which the operation of cach device is af- 
fected, changed, assisted, or in) some way in- 
Hieneed by the operation of CVery other device, 
so that the joint aetion produced Isa new kind 
of action which could not be produced hy using 


the elements separately, 


To make a combination patentable there must 
be a joint aetion of the devices, or elements, 
which action is different in kind from the indi- 
vidual or ageregate action of the devices when 


used separately. 


A) 


Rechendorye 4 V8. huher, 2 Oto, 34%. ana 
several cases cited in the opinion, 
Also. EL Cai Patents, last half of pire 


jeune page oS, 


lilo not pretend that the aetion of the several 
joints and elbows, with the mozzle of the Fisher 
machine, is nota jotmt action due to the com- 


Loinnation. 


The several deviees produce a result) which 
eould not be produced by them separately. Tn 
every sense of the term, th wT € mastitute a come 
bination. But what [do say is. that that exact 
combination Was in the Allenwood machine. That 
the entire joint action was as perfectly in- the 
Allenwood as in the Fisher machine. That 
combining the necessary clements to produce 
that joint aetion was done by Allenwood, 
and Fisher learned if from the Afleniood Hilile 
chine. Fisher. therefore, eould hot anil idl het 
discover how to produce that combined action; 
but, on the contrary, he /arve/ how. And while 
it may be trac that Fisher made a change in one 
of the elements of the combination, so long as 
that change did wor affect the Opi partion of th, other 
elements, so long his change did not make any ver 
eombination with those elements; and if his 


ehange did not make «a new combination with 


»] 


those elements, of course it did not make any 
combination with them. His change simply left 
the old combination as it was. By changing one 
of Allenwood’s joints, he did not destroy Allen- 
moods comin thon. Merely taking the ball-and- 
socket-joint from the old Globe machine and sub- 
stituting i for the canvas-joint, in the Allenwood 
combination, Was not invention, We are not, 
however, clatming that there was no invention in 
the semi-cylindrical joint whieh Fisher did make. 
We have not used it, nor, for that matter, have we 
used anything in the way of construetion that 
he can with the slightest show of truth elaim to 
have invented. The ball-and-socket Joint was in 
the Globe machine, which was in general use, 
and oa well known substitute for Allenwood’s 
canvas joint at the time Fisher began inventing. 
The combination was in the Allenwood machine. 
The modification between the ball-and-socket 
joint and the upper joint used by the defendants, 
in which the great friction of surfaces in contact Is 
avoided, was an invention of defendant Hoskin, 
and not of Fisher. That modification is not 
shown or hinted at in Fishers patent. Fisher's 
patent does not show or hint at any form of ball- 
and-socket-joint different from that shown in the 
old Globe machine, and = his semi-cylindrical 


joint has the same kind of frietion, which is 


re ern 
eee Ee 
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increased by the water pressure, as the ball-and- 


socket-jomt has, 


In fact, after subtracting the Allenwood ma- 
chine from both the Chief and the Litthe Giant, 
there Is nothing left in either, ever pt different COM- 
struction. aud the straighter PUSSHGe af the stream 
through the Littl Giant. The new construction of 
the Chief is not in the Litthe Giant. In the 
Chief the swivel joint is made with an drerted 
flange aud friction rollers. Vhe Little Giant's 
swive! jou Is held together ly a vertical central 
holt without the ase af | mrerted flange ov friction 
rollers. Ut swivels much more easily and is more 
cheaply construeted in this regard than the Chief, 
The water pulssaoe through the bent parts or 
joints of Fishers machine is of a uniform size 
and just about as crooked as the passage through 
the corresponding parts of the Allenwood ma- 
chine, while in the Little Giant the water pass- 
ave Is greatly enlarged as it approaches the swivel 
joint, and the passage through the Little Giant 
Is hot nearly as crooked as in either of the other 
machines. The construetion of the upper joint 
of the Little Giant is a modification of the prior 
jot of the prior loskin's Dietator, and Jas not 


a feature of the modification made by Fisher in it. 


When the frietion rollers in the single jointed 


machines lay opposite to each other, so that a 
horizontal line would pass through them, then 
those joints furnished a vertical motion only. In 
fact the nozzles of those machines never could 
move except ina plane vertical to a line passing 
through the pivots Which connected them to the 


machines, 


Asa certain amount of surface of the ball is 
required in the ball and socket joints In order 
to furnish room for moving the nozzle up and 
down, the nozzle pipe must, of necessity, be much 
sinaller than the ball enlargement: and when the 
ball enlargement is inside of the water pipe, it fol- 
lows that the nozzle must be very much smaller 
than the water pipe, Lhe Shiai’ prines ple applies 
to the semi-cylindrical youu of the Chief, and is the 
redrsou of its very small wozzle capucdy (is compared 
with its weight, The Hoskin joint in the upper 
end of the Little Giant las its socket on the back 
endl of the nozzle, and the socket oes outside of 
the Wpper ened of the water pipe, and, therefore, 
the nozzle ean be made as large as desired. This 
isthe reason why the espaerty of the Littl Giaut 
is relatively so much yreder than that of the Chief. 
li miuchines of iy One 7 rT weight, th capacity of 
the Littl Giant is one th wd gremer than that of the Chief. 
(See Trans., folios L607, 168). In view of all 


all these differences we are utterly at a loss te 
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know or understand upon what possible theory 
or hypothesis of law, or fact, the Court now holds 


the defendants machine to be an infringement. 


We ask the Court to take,on the one hand, the 
prior Macey and Martin patented rifles, the Globe 
machine, the Allenwood Gooseneck machines, the 
Hoskins Dietator, and the Clipper and Vietor ma- 
chines, aM of arhich were owned by defendauts, 
and the differences between the Little Giant and 
the Fisher machine, which differences are also de- 
fi nilants prope ti, and then laa its finger pon 
wuvehing that as left in the Little Gaant. aad fied 
its computer part tithe Kish r pat yl. if tocan he done. 
On sueh an examination, can the Court turn over 
to Fisher anything found in the Littl Giant without 
turning over to him something that br longed to the 


defi plitaits 2’ 


We insist that the former decision of the 
lower Court was correet, and we ask this appel- 
late Court to make the same close comparison 
which the Court formerly made, and we are con- 
fident that it will sav that sueh former deeision 


Was right. 


The former decision goes to and covers Fish- 
ers entire invention. it deelares in almost. so 
many words. that there was none of his inven- 


tion in the defendants maehine. If this was 
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correct, and we insist that it was, then it was 
impossible for Fisher to re-issue his patent so as 
to make it cover any part of defendants’ ma- 
ehine, unless he put into such re-issued patent 
something more than he invented. The evidence 
in this case is the same asin the former. The 
identical model of Fishers invention, which 
was in the former case, 1S in this Cuse, 
(Transeript, folios 569, 570.) That model is 
proved by ecomplamants and eoneeded by. both 
sides to be a correct model of his machine, and 
shows all the improvements and changes made 
by him. Phe same models of the defendants’ 
machine, and of the Ellenwood and other ma- 
ehines, are in this case as evidence which were in 
the former case. (Pranseript, folios 574, 570 
and 6O1.) There is nothing different in this 
ease from what there was in the former Ciuse, 
as to either Fishers invention or the de- 
fendants machine. Two of the defendants in 
this case were the defendants in that ease. The 
Issues In that case as to what Fisher had sivrented, 
and whether ity of his invention was in the defend- 
ants machine, were distinctly made, and were as 
distinetly decided in the defendants favor. We 
how insist on this appeal as we did in the Court 
below, that the decision upon those issues in the 
former case is forever binding upon the parties 


to that suitand their privies. Fisher is one of the 


complainants now, and his co-complaimant, Hendy, 
purchased his half interest in Fisher's patent /ong 
after the Court had solemnly adjudicated that there was 
OD part of Fisher's invention in— the defendants Wiite 
chine. The same Craigs who were defendants in 
that suit are defendants in this, and the addt- 
tional defendants are the two Hoskin brothers, 
who have been making and selling machines 
under a contract with Craigs, and paying a royal- 
tyon the patents owned by the Craigs. The 
parties to this suit are the parties and privies of 


the parties to the former suit, and no one else, 


ln that ease it was deetded that the mew eon- 
straetion iitrodueed by Fisher inte hydrautie 
machines was not om the defendants machine. 


The Court deeided that. “If there is a pitent- 


_ 
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able element in this combination it is in the 
*formpancd construction by substituting a better 
“known jomut than this one of Allenwood’s; but 
‘af so, that particular construetion is not found 


‘an the defendants: implement.” 


The broad fact was jvdiem//y established by the 
foregomng cleeision Chat there was nothing patent- 
able in Fishers machine to be found in the de- 
fendants machine, The defendants in that case 
having fought their battle onee, and having ob- 


tained a final judieial determination of a faet. 


“da 


which no re-issues could effeet—a fact which 
went equally to the merits of that case and of 
this—they and their privies have a right to re- 
pose under the proteetion of that judgment and 
forever lavoke its power as a protection against 
any further harassing over the question as to 
whether anything patentable in’ Fisher's ma- 
chine ean be found in the defendants implement, 


the Little Giant. 
Is Fishers last re-issue valid? 


We think Fishers entire patent invalid, on ae- 
count of his claiming the ball-and-socket-joint, 
in it. when he werer mvented hint hill-and-socket - 
pout aud werer applied in condunation or otherwise 
(ti halleandesocks f ports lo «a hydranule machine. 
He does not know to-day how a ball-and-soecket 
joint will operate ina hydraulic machine, except 
as he has learned it from others. There is no 
pretence on his part that he ever invented, or be- 
heved he had invented. the ball-and-socket joint, 
or that he erer aT int may tp) lied. or heliere dhe had 
applied, one toad hydravhe nuichine. In this respect 
he is not even within the provision which allows 
a patentee tosave lis patent by disclatming as to 
that part of which he believed himself to be the 
fist inventor, but subsequently findls out he was 


not. 


The state of the art shows that Fisher's patent 


DS 


covers nothing but mere details of construction. 
He did not introduce a single new motion or 
mode of operation into hydraulic machines, un- 
less it is in those things which were in the orig- 
Inal patent, and are now in the first claim of the 
re-issue sued upon, and which the defendants do 
not, and have not used. These are the lever and 
pawl, ete, for turning and holding in any de- 
sired position the nozzle of the machine. A 
newspaper cut of a Litthe Giant machine with a 
handle reaching backward so that the machine 
could he turned from the rear ene, is 11) the 
Transcript, between pages 200 and 201, This 
cutis putin the evidence as Exhibit EE. This 
ent does not have any pawl or any other device 
that will hold it fastened im any given position. 
It would not, therefore, be any infringement of 
Fisher's first claim, even if the defendants had 
made a machine as shown in the cut after the 
patent was re-issued, The defendants did not, 
however, Imake any machines with those attaeh- 
ments after the patent Was re-issued, (See 
Transeript, folio 681.) The patent, as to 
the seeond and third claims, must be lim- 
ited to the specific devices named in them. The 
second clan only covers a combination con- 
nected with the nozzle by a semi-universal joint 

The defendants maehine has no semi-universal 


joint in it, and does not infringe that claim. 


ook (eae ft agp it 
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| \ The second claim calls for a “ ball and socket 
joint,” ete. A ball and socket joint is defined 


to he: 


* A jomt formed by a ball working in a hollow 
‘cup or socket, which allows it a free motion im 


every direction Within certain limits.” 


See Knights American Mechanical Dictionary, 
| * Ball and Socket Jot.” Vol. 1. p. 219. 
< The defendants joint is not a ball and socket 
? joint. It permits an up and down motion only. 
The third elaim of the patent calls fora “cup- 
‘shaped socket on the end of the horizontally 
“ swiveling sections,” ete. 
, 
| The defendants machine had no socket—cup- 
: shaped or otherwise—on the end of its swivel- 
| ing section. By putting the butt of its nozzle 
~ on the outside of the spherical end of the swivel- 
ing section, it not only dispensed with the 
| socket on such swiveling section, but it made a 
[- machine of one-third greater capacity. Con- 


strucung the Little Giant without that socket on 
the end of the swiveling section was a very great 
advantage over Fishers invention. By putting 


a socket on the end of his swiveling section, 


Fisher injured the joint instead of making it 
better. 


The water in the Little Giant tends to 
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press the joint apart, and this is beeause it ts 
coustructed without any socket on the end of its 
swiveling section. The water in Fisher's ma- 
chine tends to press the joint together, and this 
is because he puts the socket on the end of the 
swiveling section. Ilis own testimony ts that 
the joints which the water tends to press apart, 
are the better joints. (See Transeript, folio 


2935. ) 


He also testifies that the water presses his joint 
tovether and thereby makes it work harder, while 
the contrary isthe faet with the older joints in 
the Dictators, and Vietors and Watson machines, 
also that.the Little Giant was like the older joints 
in this respect instead of being like the patent. 


(See Transeript, folios 2G anid 2-4). 


~ 


At folios 973. 5986. OST, 6O3 and GO4, Fisher 
testifies that the Little (riant does hot have why 
socket on the end of the swiveling seetion, It 
is true that he claims that the coneave on the 
nozzle butt that fits over che spherical head of 
the swiveling section is the equivalent of it. 
But this is not so; for two reasons, viz.. first. 
such jomts were old and therefore were no part 
of his new invention, nor any equivalent thereof; 
anil second, the concave on the expanded butt of 


the nozzle is on all the nozzles. whether thev fit 


—" 
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| 
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inside or outside of the head of the swiveling 
section; Fisher's nozzle butt has this econeave the 
same as the Little Giant. He made an additional 
socket in his joint, and has made it an element 
in his third claim, and it is of the essence of his in- 
rention. This socket the defendants have not 


used, 


We respectfully submit that the charge of in- 


fringement is not sustamed by the facts. 


Exceptions to the Master’s Report. 


[n making up the damages in this case it was 
found that no damages for the complainants 
could be found, under the testimony, based upon 
any other rule than that of allowing as damages 
the profits made by the defendants by their in- 
fringement. The Master undertook to apply this 
rule, and no other. During the term of the re- 
issued patent the complainants had not been in 
the business of mannfacturing or selling the ma- 
chines, and the infringement did not interfere 
with them or their businessinany way. The dam- 
ages, therefore, if there were any, had to be 
evolved from the profits made by the defendants 


by the use of the invention. 


In attempting to arrive at these profits no rule 


of law was followed that could be found in any 
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decision of this or any other court, either in the 
introduction of the evidence or in the use made 
of that evidence in arriving at the results. It 
wasa well known fact that the invention of 
Fisher had no pecuniary value whatever, and that 
hone was proved for it, and that none could be 
proved for it. Not the slightest attempt was 
mule to prove any money value for the tarention, 
Not a single witness undertook to give any esti- 
inate of its value or to furnish any data upon 
Which any money could be estimated for it. The 
Whole of the complainants Invention was in the 
machine made by lim which was called the hy- 
draulie “Chief. So far from undertaking to 
prove the value of the Invention. the complain 
aunts counsel] actually dhjected fo such evidence as 
irrelevant and immaterial, At folo 168 of the 
transcript, while the testimony was being taken 
on the question of damages, the complainants 


counsel saves: 


~ We object to all testimony regarding the 


lisher puechine (¢is Pre i, retnl aud mamaterial, 


Inasmuch as the whole invention was in the 
Fisher machine, according to all the testimony 
bearing on the case, such an objection looks very 
strange. It looks, however, much worse when 
we examine further and tind that the Master took 


practically the same view and gave no Importance 


wee ers oe 


-—?> 


weer em won. . 


*.) 
he. 


to any testimony as to the value of the imvrention 
whatever What is still worse the Court subse- 
quently did the same thing. About the only 
point that we could see in the trial of this ease 
was the ilea that Fisher had to be provided for 
out of the defendants earnings. Any thing and 
every thing that militated against this theory was 
decided against us as Immaterial and trrelevant. 
If there was a single rule of law or equity as 
fixed by the law and decisions of this Court that 
was followed in the taking of the accounting in 
this case, we ask the complainants counsel to 
point it out in his answer to this brief. We 
hope he may find one. We have not been able 


to «dliseover it. if in faet it exists. 


As a general proposition the complainants 
tried to prove What the protits were on the entire 
machine —the Little Giant—that was made hy 
the defendants, No attempt was made to fix the 
value of the Fisher cretion in the Giants. The 
rule that the value of the ivrention must be 
proved was totally ignored. It Aad to be ignored 
in order to find for the complainants. The de- 
fendants proved that the Fisher invention was 
not the entire Hnprovement that made the ma- 
chines valuable, whetherapplied to the defendants 
Giant or to Fishers Chief. They proved that 


the rifle patent. and not the Fisher joint, con- 


4 


trolled the business. Fisher testified that he 
sold his Chief at avery large profit, but that he 
so sold them with the rifles in’ them, which were 
covered by the defendants patent and which he 


had wo license to use. Seo transeript, folio 240. 


This was supplemented by the defendants 
showing that Aisher had been enjoined from MSUNY the 
rifle potent; and also that those very Chiefs whieh 
he had so sold were afterwards compelled to pay, 
ancl clidl pay, ams a royalty Oy those rifles fully its 
much as the entire profits which Kisher had nie on 
the whole machines, Seo transcript, folios LaS to 


IS]. 


From folios 120 to L40, of the transeript, de- 
fendant Tloskin testifies that) the prior single- 
jomnted machines were fully is rood as the two- 
jointed) machines. That they could be made 
cheaper and that defendants had the full right to 
make them. That by virtue of the rifle patent 
the defendaits hada monopoly of the hydraulic 
machine business, Phat Fisher and others had 
been enjotned from using the rifles and the Chief 
Was hotoon the market. That no machine was 
yoo for anything without the rifles. He gives 
the names of the mines where the two-jointed 
Inachines were used, and where they continued 
to be usedafter the two-jomted machines were on 


the market. lle shows that the Fisher Invention 


was worthless. and that the defendants had not 
saved or gained anything by making two-jointed 
machines instead of the one-jointed machines 


which they had an undoubted right to make. 


This testimony is not contradicted anywhere, 
but is fully sustained and corroborated by an 
abundance of other testimony which we will 


point out more specifically hereafter. 


We again repeat that WO proof, wor ny attempt 
at making proof of the value of the complainants’ in- 
vention was made by the complainants. They 
attempted to prove the value of the entire Fisher 
machine with the infringing rifles in them; and 
they alse attempted lo prove the value of the de- 
fendants entire machine whieh contained the rifles 
and other improvements which belonged to the 
defendants, and which the complainants had no 
right to use. But nowhere did the complainants 
mnake the slightest attempt to prove the value of 
the Fisher invention; nor did they make any at- 
tempt at proving what the defendants had gained 
or saved by the use of the Invention. On the con- 
trary they purposely avoided and abjected fo all proof 
of this kind. The wonder is that the Master, and 
after him. the Court should sustain such a mon- 
strous violation of law. and with their eves wide 


open, become participants im an attempt to trans- 


ce ne i A a At 
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fer the defendants. hard carnings to the com- 
plaints on the flimsy color of an undefined 
and undefinable pretext based on no rule of law 
orof right, to the effeet that. because the de- 
fendants had made a machine that was covered 
by many patents. of which the complatnants 
owned one. and the defendants owned the others, 
thev. the complatiants, could recover from the 
defendants al] of them own Curniligs nel all of 
the HOEY value of all of ther OW] patented 


rivhits. 


The rate is well setthed that the defendant is 
only table tnan accounting for the advantages 
Which he has gamed on acconut of the use of the pot 
ented invention, Nothing more. The rule is well 
stated in Carter vs. Baker, first: Sawyer, on page 
7. VIZ: * The protits Hitcle Hy the defendants, 
‘an selling the machines, are proper to be given 
‘asa part of the damages; for the right to make 
: ana vend the puttented nuichine bere the planatifis 
‘property, the profits resulting frou the sale of it 
, ouehit to belong to them. Jat as mere projits, 
* the complainants are only entitled to the profits of th 
‘sale of ther machine As PATENTED. If the defend- 
“ants have improved therr machine, and any of 
: the profits are properly eredited to thi dependants 


ee Mmiproven hls. th 4 do yor hy lony fa) th complirnants, 


O7 


The authorities are uniform upon this ques- 
tion. On page 448, 1 B and A, the Court says: 
a What effect should the unprovenu vl of the ile. 
* fendants have upon the question of complain- 
‘ants profits, It undoubtedly added to the ex- 
pense of laying the pavement, and to that extent 
‘diminished the profits of the whole work. lf if 
‘had lessened the cost. it is quite evident that the 
‘anonut thas saved aught lo he credited to the im- 


: pore pile yl. 


The universal rule is that the complainant can 
recover th propits die to his tmvrention alone. Ue 
can recover nothing for the tinprovements made 
ly others, whether those lnprovements are pat- 
ented or not. Not only is this so. hut the come- 
plarnaul mist pro hy actual evidence, what the valu 
of his mrention is, The value of his invention 
must not be guessed at. nor conjectured. — It 
MUST BE PROVED. and if it is of such a charaeter 
that it cunnot be proved, they he Cu recover Hone 
wal damages only. Vf the patent covers a part only 
of the machine which infringes, the recovery 
Inust be limited accordingly, 

Philp vs. Nock. 17 Wall., 460. 
Bell vs. Deniels, 1 Fisher, 379 and 380. 
Mowry vs. Whitney. 14 Wallace, pages 650 


to U5. 


OS 


Littlefield vs. Perry, 21 Wallace, pages 
to 250. 

Carter vs. Baker, | Sawyer, page 927, 

Case vs. Brown, 2 Fish., first half page 275. 

Waryne vs. [lolies. 2 Fisher. paves 9S). 

Cor Vs. (rriggs, ? Fisher, pure 17S. 

Buek VS. linhanss La Z 1}. NX A., 42, See 
paves fob, 

Forbush Ve. Bradford, isher WY 

See end of case on page 320, 

Conover Vs. Mers, 6 Fisher, 506, 

Cawood Patent. 14 Otte. pure TIO. 

Black Vs. Minson, 2 1}. NX A., O25. particu. 
larly dast half page G2b and first half 
O29, where it save: 

“Ttois the duty of the eomplaments to make 
“s proof of the profits arising from the use of that 
66 portion oft the Puree Whieh Is neluded in 
“ Thompson's improvement. 

Also, /ngels vs. Mast, 5 BL & AL 24, 

Jones vs. Morehead. 1 Wall. pave L6o, where 
the amount was reduced to nominal 
chatages, 

Miaryic eiitil (lo Vs, AL City aT , * I}. X A.. 
peloes | | ol. 

La Baw vs. Heehins. 2 Bo & A. B61. 

Webster vs. New Brunsivich Carpet ee 1}. 
XA. pages 60 to 71. 
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ffarretson Vs. Clark, AB. & AL 536, espec- 
lally the first half page 539, where 
Judge Blatchford says: 


o A plantif Is required to separate between 


* thie patented parts of what the defendant makes 


“and sells, and the unpatented parts,” ete. 
Star Salt Caster Co. vs. Crossman, 4B. & A... 
O66, especially last half page 567 and 
first part of page O98, 
lay rsoll ves, Vusgrove, 3B. & A.. 304. 
Sehillinger vs. Gauther, SB. & A... last praur't 


of page fy. ane top page 4S, 


There is another principle whieh is laid) down 
In the ease of Robison vs. Blike. Ath Otto. pages 
joo aed sod, whieh we think is applicable to this 
“use. Vizs “Tt remains to consider the question of 
climages. A few remarks upon that subjeet will 
‘be sufherent. * © © No lieense fee charged 
“by the complamant is shown. The burden of 
‘proof rests upon tim, Datnages must be 
‘proved. They are net to be presumed. The 
‘complainant made a profit of forty dollars an 
‘ineho on the width of the jaws of the numerous 
‘qnachines he had sold. but inventions covered 
‘by other patents were cmbraced in those ima- 
‘chines. It was not shown how much of the 
‘ profit was due to those other patents, nor how 


‘amueh of it was nmanufaeturer s profit. The com- 


VO 


; piainane Was therefore entitled only to nominal 
‘dlamages. These the Court gave him. It was 
‘all the state of the evidence warranted, it would 


2 have Deon error to vlVve miore._ 


ln this short extract is lard down the two prin 
eiples, that the burden of proof to show what 
the damages were is upon the complainant. and 
that he west proce his damages: that thev are not 
to be prestmcd, The other principle Is, thist 
where there are serera/] ivrentions in the same mia. 
chine it mist Iya shown how mineh on thi prop wuts 
wiring fo th pal pled LPO wiewts Whieh the de- 
fendants used: and that (f that is wot shown. thi 
coniphrinanl will he entitled only lo nonrsneal TG s. 
notwithstanding that the oevidenee does show 
how much protit the complarnaut made oon lias 


entire daechine, 


aT leishers pritent sted (>t) there are three 
Clatms. The Court finds that the defendant his 
infringed the second and third claim. bat wot the 
first, It took the entire three clanms of Fisher's 
patent to make a complete machine: and even 
then his machine was not so far complete that it 
Was a practical working machine. [t still laeked 
the vital element of the rifles in the nozzle. But 
as complainant has only shown that defendants 


sed il part orf his invention. aed hits prade 0 ale 


vl 


tempt to show what the value of thet part of his inven- 
tion wes, has made no attempt to show that the 
defendants by using the combination described in 
the second and third claim made any profit out 
of that use, he is entitled to recover only hole 


Hal clammawes, 


ovond this, itis shown that a vital element of 
wll] these machines was a device for which the 
complainant held a patent, viz: the rifle. The de- 
fendants made several inventions, patented and 
otherwise. which they used in their machine whieh 
were no part of Fisher's invention, and for which 
he was not entitled to Peeover any colipensation 
on account of defendants use of them. Among 
those were the rifle. the cup, flange and packing 
of Tloskin. the bolt comm ection of the two prints 
of the horizontal joint, the plaeing of the butt 
of the nozzle on the outside of the lipyprer end of 
the second jomt mstead of in the inside by whieh 
they were enthled to so coustruet the Lite Giant as to 
sare thout one-third of the weight of the machine as 
compared with Fishers Tyvedraulie Chief, which. 
of course, resulted inan linmense saving of ma- 
terial, Conder the suthorities lisher Was hot 
entitled to recover anv © mupensatlon for the use 
of any of those linproveiments, since they were no 
part of his invention. Ile HAs Not MADE THE 


SLIGHTEST ATTEMPT OR INTRODUCED THE LEAST PARTI- 


lr 


CLE OF EVIDENCE TO SHOW WHAT THE VALUE OF HIs 
INVENTION WAs, or Whether the defendants gamed 
anything by its use, or whether they suffered a 
loss by using it. The defendants have proven by 
several witnesses that they actually lost Money 
by making the two-jomnted machine, and wo attempt 


has heen nade AD contradict this proor, 


Both the said second and third clatms are for 
combinations whieh may be used ina two-jomted 
hvelraulie machine, but they cannot exist in a 
single-jomnted nieechine, No single-jornted hibiat- 
chine ever made can be an infringement of the 
patent, This is now an admitted and an estab. 


lished proposition, 


It was shown by the evidence that the defend- 
ants hada numberof patents on hvdrauiie mining 
machines.  “Phey had suecessfully prosecuted 
Infringements upon ther patents. and by virtae of 
their patents they had held a monopoly of the 
hydrantie Mining machine business ever since 
about the year [S72. They had shut the com- 
plainants patented machine, Known as the * [y- 


draulie Chief. out of the market with the others. 


The patent of most power which they held was 
apatent granted to Macy & Martin on the eighth 
day of December, 1865, whieh covered a device 


in the machine nozzles for straightening the 
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stream. This device has been named the “rifle. 
and the patent has become known as the * rifle 
patent.” Besides this patent, the defendants 
amongst themselves owned several other patents, 
which, in the month of Oetober, IS71. they con- 
cluded to pool, and on the said day made and 
entered into a written contract. By an oversight 
of some Kind this contract was not printed in 
the transeript, and we will print it) here. The 


following ix il COPY, VIZ: 


This Indenture, made the 24th day of October, 
IST1. between RoR. Craig and Joseph Craig of 
the City nel County of Nevada and State of Cal- 
fornia, parties of the first part. and Riehard Hos- 
kin of Duteh Flat, County of Plaeer, same State, 


party of the second part. 


Whereas. the said parties of the first part are 
the owners of certain letters patent of the United 
Stutes, to wit: No. OF.699. issued to the pert. 
ies oof othe first part) for Tmprovement in 
Flexible Pipe Coupliugs. and dated December 7, 
PSio. and No. 40.840. issued to Charles PL Maey 
and Seth Martin for liiproverment in tlose Neoz- 
Zles, ated cated December ‘, PS05: tie the sid 
party of the second part is the owner of Letters 
Patent of the Lo nited States issued to lima for Pipe 
Coupling, No. LQ dob. and diated Jaly To, 1870. 


Burm ee ae 


id 


And whereas, ditferenees lave existed between the 
sid parties i relation lo site patents ani various 


alleged tifringements thereof 


Now, therefore, these presents are to withess 
that all sard differences have been mutually ul 
justed, compromised and settled. and the sar 
parties as the result thereof do hereby eovelant.s 
promise and agree to and with cach other. and 
bine themselves an, hy seni mecording to the fol- 


lowing articles,to wit: 
ARTICLE [st, 


The legal tithe to each of the letters preuternal 
aforesard shill he parssed Ta), helel by. ane suits for 
the infringements of said) patents commeneed 
siniel prosecuted Hh othe tates of site parties of 
the first part. 


ARTICLE 2b. 


lnoall such suits to whieh both parties consent, 
all expenses shall be paid and borne equally by 
the said parties. and all chumages recovered and 
eollected in oor by said suits, and all suis received 
from the defendants in said: suits in compromise 
after suit) commeneed shall be equally divided 


between said parties, 
ARTICLE Spb. 


Mither party hereto may compromise without 


suit with an infringer of either of said) patents 
for such sum, or on such terms, as said party may 
deem proper, and all receipts on said compromise 
shall be divided as follows: On all of what are 
known as the Watson machines 60 per cent. to 
the parties of the first part, and 40 per cent. to 
the party of the second part: and on all of what 
are Known as the Fisher machines 75 per cent. to 
the parties of the first part, and 25 per cent. to 
the parties of the second prart, All other receipts 
(oti COMP POMS to be equally divided between 
site parties, 
ARTICLE 47TH, 

The omarket for all machines of the kinds de- 
serpbed in whnv ohne or Trore of said pritents shel] 
he stippled as follows: Sard parties of the first 
part shall furnish and deliver to said party of the 
second part saeh tnachines in saeh numbers and 
of such patterns as he may order, on reasonable 
hhotpee, complete In every respect excep piping, 
rite serie packing, at the lowest market rates at 
Whiea the same ean be atlorded—that is, at the 


lowest aetual cost, 
ARTICLE OTH, 
All paitterhis al present ly ‘longine to either 
paerty to he hiade tise of so far its practicable, ane 


no charge made for the same. The party or par- 


ties desiring hew patterhs shall furnish or pay for 


76 


the same. All patterns renewed by reason of use 
shall be at an equal expense to eaeh party. No 
rovalty shall be eharged on expertmental ma- 
chines. 

ARTICLE OTH. 

Said machines shall be delivered at the place 
of manufacture, at the option of the party of the 
second part, either to liimself personally at. the 
foundry where made, or to the depot of the most 
appropriate freight convevanee at sail place, 
Which place shall be either Marysville. San Pran- 
cisco, or other like convenient center of supply 
In the State of California as sar parties of the 


first part may select, 
ARTICLE ¢TH, 


Within thirty days after the time of said deliv- 
ery the said party of the second prune shall pave to 
the parties of the first part, on them order, the 
costs ns aforesaid, and also a rovalty, as follows, 
to wit: On each machine. having an inlet to the 
youn ofa inelies coy loss 1 thie clear, S55: (>t) each 
having anoinlet of Gand not more than 9 imelhes, 
S50: on each having more than Wand not over 1] 
Inches inlet, So; and on each having an met 
Over | | Inches, S100, Machines oof the first- 
nerted Class shal] he sola for a stl not exeeed- 


Ine S150 enc: of the secon Class, hooSthhhh het 


exceeding S200 each; for the third elass, for 


wostlin not exceeding slou: and the fourth elass. 


for nan sum not exeeeding S500, 
ARTICLE STH. 


The said parties of the first praurt shall neither 
make nor sell, or give others auny lieense or au 
thority to make, sell or use any inachine or ma- 
chines under either of sate prrlents, or after the 
plan desertbed therein. and all machines made, 
sorlel oor tised hy the parties of the second paart, 
after the ptavn described in either of sare patents 
shall be deemed and held to lave been so made, 
sold and used under this agreement. and be ae- 


eounted for accordingly, 
Arriche Ovi. 


Mach of the machines which the parties of the 
first part now have on land. not exceeding fifteen 
in number, may be sold by them. and after de- 
dueting the rovalts ws aforesaid and the eosts 
thereof, not ineluding costs of patterns, they 
shall pay the balanee of sale priee to the said 


party of the seeond part, 
ARTICLE LOTnH. 


As praart of the consideration on which this 
eontract rests, the party of the seeond pean las 


this day paid to the parties of the first part S500 


~~ 


In vold, and has given his note for SL.0Q00 paya- 


ble aa six months, 
ArticLe Livnu,. 


This contract to continue in foree during the 
life of the patent issued) to the sare Macy ane 
Martin. 


ArticLeé L270. 


Neither this contract or any interest umder it, 
shall be transferable, either voluntarily or ivel- 
untarily, bankruptey or assigminent. but the im- 
terest to the parties to it shall be subject) to tes- 
tamentary disposition and go to hers, adminis. 


ftrators and executors, 
Artricheé boris, 


All HOEY tralisactions and obligations shall 
be aade, patd and discharged in gold eom of the 


lL nited States only, 
Article l4rn. 


Any violation of this agreement committed by 
either of the parties of it, willfully and in bad 
faith. and to avoid its provisions anil to deprive 
the other party of is or their rights thereunto, 
shall terminate this contract. and from thenee- 
forth all the letters-patent tforesatd shall beeome 
amd remain the exelusive property of the said 


other party, 


rel 


The party of the second part is hereby re- 
leased from = the AV Een of the first royalties 
which shall become due from him to the amount 
of S250 and interest thereon from date at one 


per cent. per month. 


ln witness whereof. we have hereunto set our 
hands and seals, this 24th day of October, A.D. 
IST 1. R. KR. Crate, 
Joseru Craig, 


Ricnarp Lloskin, 


The Master filed lis report on the Zlst day of 
May. 1885. In the report the Master refers to 
the foregoing contract between Hoskin and the 


Craigs, and save: 


* Prior to the 24th day of October, TSal, 
* Richard Hoskin and the (‘rags had for some 
* Years been engaged in the business of manu. 
‘facturing and selling machines of this character. 
o [pon that date a contract was entered into 
‘between them. the practical result of which has heen 
‘fo qe fer ae xpos nts dfoshin the monopoly of thet 
+ business during all the time since the date of Fisher s 


: strendedt eeissnedt pate yal. 


- Although the experlence of said respondents 


‘has made them acquainted with, and they had 


sv) 


* the right to make and sell machines the best 
* adapted to perform the required work, with the 
“exception of a machine embracing the eom- 


te plainants ,- ete, 


| qiote the foregone for the Purpose of show- 
Ing that necordimng to the Masters report, as well 
as in aceordanee with the evidence, the defendauts 
had if monopoly of the hydranhe machine hits Ss hy 
rite of the patents which they omyeds and, second, 
that they had the right to make and sell all the 
best single-jomted machines Known, viz: the Die- 
tators, the Vietors and the Clippers, lt aclds 
something to the conelusive foree of these two 
undisputed facts to know that the Masters con- 
clusions and the evidence entirely agree in regared 


to them, 


The foregone contract and the patents Hearted 
there eave the defendants the entire hionopoly 
of the hydraulic machine business. vet neither 
that contract nor UNL of the puttents named there 
rcluded iy juert of lishers mrention— or bisher s 
patent, Phe contract does not mention or refer 
to any two-jornted inachine, or any patent on 
two-jornted bitches, Therefore wether his ine 
reytiow or pate nt assisted an any TT MY SUCUPINY the 
Nronopoly fo thi deh nidats, li thev derived any 
wdvantages, from the tmifringement, the sevwring of 


the neonvopoly of th Lisi iess ES Gel Chad of thi fit, 


— a 


S| 


It was proved (Th this accounting that the de- 
fendants Craig had neither made, used or sold any 
hydraulic mining machine since the date of the 
complainants: re-ISsue, nid they ure hot held for 
any accounting or damages by the Master. The 
Craigs reeeived ther rovalties, but the Lloskins 


alone earrred on and did all the business. 


The Master has brought inagaist the Lloskins 
the entire amount of gain which they made in 
carrving on the business of making and selling 
the Giants after the date of complainants re-is- 
sue. Noallowanee i made to them for the rifle 
or other pritents, or for therm own Hprovedents, 
or for ther personal labor or personal expenses, 
The Master finds that during the whole period of 
therm Inetopoly they have made only Infringing 
rselimes, °° eel they hanes Nett open to the miners no 
‘other way of xo pplying their needs inthis dirvetion.”’ 

This finding of the Master, taken in connection 
with the evidenee, shows how fully and ther- 
oughly the rifle prrtent controlled ane PHLOOTD ODP bOd= 
lized the hwdrantic inachine market. [tis estab- 
lished DV the testimony that Fishers invention 


was utterly useless without the rifles. The in- 


junetion against Fisher sinee PS 72 only restrained 


him frowu: using the rifles, lt left him free to 
use his invention if he eould do so without the 


But he could mot do at. LTee crconndel minke 


ritles, 


Ss? 


no use of his iivention whatever unless he could 
Use the rifles, The rifle patent banished the 
Fisher machine from the market—from L872 for- 
ward. This is an undisputed facet proved ino the 
ease, liven Fisher himself swears, in regard to 


his miaehine: 


* For myself, l dont think it was oa practiea| 
“oanachine without some device to straighten the 


‘stream. (Pranseript, folto 285.) 


The NIaster auoted from Manufachiring (1). Vs, 


Hominy, |.) (dite. ATTY the followime: 


“Tf the complainant's iiprovement is required 
" 0 ailoyot the Infringing Inachine toa partionlar 
“use, and there is ne other way open to the puab- 
lhe of supplying the demand for that use. then 
‘atas clear the infringer has. by his infringe- 
“anent, secured the advantage of a market lie 
‘would not otherwise have lad. and that) the 
‘ profits of this advantage are the entire profits 


* he las made in that market. 


The Masters report follows the above qtotia- 
tion, ly wsserting tliat the sticeess of the defend- 
wuts machine. and the monopoly of the cdefend- 
ants tloskin were NoT to be altogether attributed 
to their adoption of the Fisher lnprovement, hat 
they were owing, AN GREAT PART, fo them using ana 
having th right fo use the Miaey de Martin vith x, 


3 
t 


( 
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Yet in his final findings, the Master has in fact 
applied the foregoing rule, Just as though the 
Fisher improvement was of the all-controlling 
hature mentioned in the foregoing quotation, 
sinee he has brought in against the defendants 
Hloskin as the profits received by them for the 
Useof Fishers invention, every cent of gam made 
ly them over ther actual CApPelises In their man- 
Ufaeture and sale of the Giants from and after 


the date of the complabnants re-TSstle, 


The evidence. however, shows that Fishers in- 
Vention had nothing to do with monopolizing or 
eontrolling the market. The defendants had 
three single-jointed machines, either one of whieh 
was better than Fishers machine. and not much, 
if anv. inferior to the Giants, with which they 
eould have supplied the market, The evidence 
already referred to, and which Twill hereafter 
refer to at leneth, is full and everwhelming and 


wpcontradicted. to the efleet that three single- 


jointed machines owned by and open to the de- 


fendants to use, were good, practical machines 
that went into extensive use. Some of them 
were used for many years side by side with the 


Griants, and did equally as good work and were 


just as well liked as were the Giants. THE Evi- 


DENCE IS ALSO FULL AND UNCONTRADICTED THAT THE 


DPEFENDANTS COULD HAVE stUrPPLIED THE MARKET WITH 
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THE SINGLE-JOINTED MACHINES WITH JUST As MUCH 


THEMSELVES As THEY GAINED BY / 


ADVANTAGE TO 


VAKING THE TWoO-JOINTED MACHINES. This) evti- 


dence is referred to fully heremafter, and the 


Court will see by that evidence that my state- 


ments here are vot overdrawn. 


It was the rifle patent, and the rifle patent 


alone, that onopolized anal controlled the lhl - 


ket. The defendants owed their inonopoly to the 


rifle patent, svnyel lw) thrat lowe, They level other 


patents whieh secured to them valuable Haiprove- 


ments in hivelratudic iiaehines., but they had te 


other patents that waottte drive Overy COMpeting 


machine of every Kind out of) the lnarket. ane 


leave them as the only parties frome Whrom the 


miners could get livelrautio tiachites of any Kane, 


except the rifle prattent, 


Applying the rule of the United States Su- 
preme Court in the sar ease of Sheansactaring 


Company Vs, Conrad, qitoted by the Mast reatiel if 


Is plata that the whrole profits from the machines 


belonged to the ville patent. Tt was the rifles 


Which were “required to adopt all the hlivdrau- ’ : 
lie machines “toa particular tise, and there was : 
‘hooother way open to the publie of supplying 
“the demand for that uses and “itis clear the” | 
defendants had, by their ownership of the rifle . 

, 

y 


patent, “secured the advantage of a market 


8.) 


they “would not otherwise have had, and that 


the fruits of this advantage are the entire profits” 


they “have made in that market.” 


The above rule would of course be subject to 
the condition that the defendants did = not, in 
fact, save anvthing in the cost of manufacturing 
or transporting or selling the Giants by using 
Fishers invention, and also that they gained by 
getting a larger price for the machines on ae- 
count of such use, [put neither of these conditions 


; 
mecurred, 


As | hereafter make a full) referenee to the 
evidence taken on the ACCOMMUNY, it Is not out 
of place here to remark that there is not it seli- 
tence or word or letter in’ the testimony that 
tends to show that the defendants got any higher 
pre for the two-jomnted Machines than they 
would have got for the single-jointed machines, 
nor that they soW/ avy more than they would have 
sold of the single-jornted) machines, nor that they 
saved anything in the cost of manufacture or 
transportation, or in selling, because they made 
and sold the two-jornted instead of the single- 
jointed machines. The defendants lave put in 
evidence showing the opposite to be the trath. 
Asto the comparison with the Fisher inachine, it 


is shown to be about one-third dlreavier than the 


(rial. The hittiral result sees to follow, that 


if «defendants gatned nothing by making the 


(iiant instead of single-jomted Miatchines, they 


certainly Hitist have lost heavily if they hack mace 
the heavier Fisher machine, which. of course. in- 


eluded lis whole invention, 


The colplatants, ly ther testimony, tinder. 
took to show that the Graaf (not the Fisher) was 
the best machine Known; that the principal fea- 
ture of the Giant was its beine two-jornted Ih- 
stead of single-jornted; and that it had driven all 
other machines out of the amarket. Phe com- 
plainants lnored and the Court shut its eves Lo 
the fact that it was the vile potent and vot the tivo- 
jotted patent that drove everything else out of th 
nurrhel, lt was the rifle praterl that drove Fish- 
ers Chief double-jointed and armoreclad, with 
all the security that COMP Lrnants: prartenet could 
vive it, out of the market, and compelled the 
Chiefs already in use to pay asa royalty the full 


profit made on their manufacture and sale as the 


price of thei being tllowed to live al ll, The 
rifle preter Was also elleetive in driving out of . ’ 
the market Watsons “Champion.” a single- 
jointed machine.  Chicfs and Chiaanpions.” 
Whether double-joited or single-jointed, flea 
the market in perpetual banishment before the 


resistless power of the rifle pritent, ar pana Lo its 


Si 


majesty a subordinate subject's heavy tribute. 
All this the evidence fully establishes, and the 
Masters report does not contravene any of it. 
The theory of the Master's report, as [ under- 
stand it. seems to be that as Tloskin made and 
sold only two-jointed machines after the com- 
plainants re-issue, that he is thereby estopped 
from denving that the whole value of the Giant 
Was «due to its being double-jomted, notwith- 
standing that the evidence shows, and the truth 
was, and the Master finds, that the value of the 


(iiant Was owing on vreat part to the rifles. 


The Master in faet goes on in his report to fine 
the value of the rifles generally, but makes no at- 
tempt to fine) out what advantage the use of that 
rifle peitont mas toth det nidapyts Floshin aT SECHPENY fo 
them th monopaly of the husiness or in the TT 
fore and sal of the Giant. le aseertains and al- 
lows lo ILoskin. ams a part of thei CT pH wses, what 
they actually pard out im cash to the Craigs under 
the contract Exhibit I. herembefore printed, but 
he makes no atteimpt to find what advantage the 


list of those rifles mere to Tosh i, 


The Master. ino elfeet. decides that the entire 
protits of the manufaeture and sale of the Giants 
were owing to two patents, viz: the rifle patent 


and the Fisher patent. His business was to find 


SS 


kin had derived after September 2. 1LSe9 (the 
date of complainants: re-issue), hy the use of the 
Fisher hirention, The complainants dil wot TL i'- 
lake lo furnish muy evidence Oy data MO" which the 
Master could make | computation af such advun- 
faye, Probably they recognized the utter Iipos- 
sibility of furnishing saeh proof or data. They 
hive he established Leese foe, nial lhe evicdenee 
or data could therefore be obtained or furnished 
from that souree of legal evidence. The Giant 
eould lial le hiade any cheaper Oh amecount of 
beime two-jomnted, Sono data or evidence eould 
he obtamed from the souree of cheaper lhithititae- 
ture. The Giants could not be. and were not. 
sold for any higher priee on account of contain- 
ing Fishers invention, A single-jotmted machine 
would sell jist is high ws the two-jornmted lhhil- 
chines. Sono evidence of profits resulting from 
any higher prices being obtained for the ma- 
chines could be shown. The plaimtit® then un- 
dertook to show that the two-jotnted machines 
Were better for the miners than were the one- 
jommtedE inachines, and) then claimed that if the 
miners liked the two-jotmted machines best, that 
only two-jomnted machines could be sold. and 
therefore all the profits made in the manufacture 
and sale of the machines belonged to the Fisher 


Invention. 


out what money advantage the defendants Tos- 


In this attempt, however, the proof entirely 


failed. The proof is that the rifle patent created 


and held the monopoly of the manufacture and 
sale of all hydraulic mining machines. Also that 
the defendants held the rifle patent, and thereby 
held the monopoly even to the full extent of 
driving Fisher and his machine out of the market. 
And further. the proof shows that the defendants 
having such monopoly. would have sold single- 
ygotnted inachines inoas large nombers and at as 
ereat a profit, had they made and put) them on 
the market. as they didoof the two-jomted ma- 


chines. 


The Master, bere of course tnable te wet any 
ilata th poorn Which to base an Hecounting out of 
the complamants testimony, had recourse to the 
Craig-Hloskin coutract Exhibit 1. put in evidence 
by the defendants, and printed imo this) brief, 


prices . Ilis re prort SUVS: 


"The value of the infringing machine as oa 
‘qnarketable article is properly and légally attrib- 
“atable to the praatented features of complainant 
* psed in conpection with the yifli a 

~The view here taken is that the value im the 
‘anfringing machine of the rifles is fixed by the 


| ‘ralg-lloskin contract. 


The Master then holds that ‘the value of the 


(¥() 


* Fisher invention in the infringing Litthe Giant 
“anachine is the net prolit ide ly respondents 

Hloskin sinee the date of Fishers re-issued 
S patent, less the amount pail by them to the 
‘Craigs under the contract.” The Master fur- 
ther says inregard to this amount paid to the 


Dn S 
(rales: 


bonse yar sx oof 


; 1 Wilts all CUPS cw lal to th 


respondents Lloskin. ane as sveh should be de- 


yalueted frou ther profits im this neeountine._ 


rom. this. and his final footing up. it is seen 
that the Master does wot alloc to th lloshius ATT 
single dollar's adrautage for the patent which seovren 
THEM THE ENTIRE WONOPOLY Of the busmess. The 
actual cash they paid out he allows them as er 
PJCUESES, hut he allows nothing to them for the ad- 
retsihirye s THEY itiuained hy HHCULT NY thst a Se, lt 
Is in evidence that the Craigs bought thre pratense 
of Macy & Martin for two hundred and fifty dol- 
lars. In fixing the aetual value of the patent. the 


Master hac just es ood i riehit to take the price 


that the Craigs paid for it. as he did to take the 
price Whieh TLoskin paid for ait. Tt was not the : 
provinee of the Master to find the money value 
of the rifles jv the machines. If he was to find the 


value of the rifles at all. he was to find what was ree 


the value of those rifles in the machines fo the 


O] 


Hloskins. Those ritles hay have been worth less 
to Hoskin than he paid for them, and they may 
have leen worth to him a qreat deal more than he paid 
jor them. The rifles may have been worth a great 
deal to the miner who purehased, and yet worth 
nothing to the Tloskins, who sold the machines, 


or the opposite may have been the case. 


[ft would seem to be fatal to this feature of the 
report, that it does not in any manner undertake 
or purport to say what was the calve of those rifles 
to Hoskin in the manufacture and sale of the 
(riants. It does not necessarily follow that it was 
to Tloskin s wivantage to sell the best machines. 
By selling machines whieh would quiekly wear 
Out or bye easily broken he would he able to sel] 
more new dachines, and able to do oa vreater 
business i repairing, The question submitted 
to the Master to ascertain Was, wheat iweas Hloshin' s 
ques th inaking and selling, not what the miners 
eained by getting good and valuable machines for 
use, [tis a curious way to answer the question, 
as to how much a man wmehes by buying and sell- 
Inga horse, to say he paid a hundred dollars for 
the horse, and that is all | know about it. there- 


fore he did not inake anything. 


We will now proceed to point out at length, 
but in as few words as possible, the testimony in 


this case that was taken before the Master. 


The first Withess eatled hy the complainant Wils 


the defendant Riehard [loskin. 


Ile testified to beme the proprietor of the im- 
pire Foundry ul Marysville, and to making ane 
selling after September second, PS, three hun- 
dred and thirty-one hydraulte machines of the 


sizes and at the eost as follows. viz: 


lloskins manufactured altogether 337 nivehines 
since the date of the complainants re-issued pat- 
elit, September 2nd, IS70. For those machines he 
received SA7.22441. Those imachines were of 
different sizes, nun bered respectively from one to 
eight. There were 129 number one. YL miumber 
two. D4 number three, 56 number four. TS num- 
ber five, LS number six, S number and 2 mum- 
ber S. 0 The rovalttes which te pat apon the 
ntiber one machines priov to the expiration of 
the Macy une Martin piven Wilts Se) each, ()f 
course, fhe value of the Macey aud Martin ievention 
Wuds post the same wi those muichines after the pots il 
erpirod as ft oawas before, Wtowas still equally useful 
by the piachine, Anil its the parties lise fixed the 
value of that invention at S50 in each one of those 
niaehines hefore the prcter expired, that estub- 
listredt, ort loust tended to establish, its value inh 
those machines for all time. The same is true as 
to the rovalty pare forthe same invention pon 


miaechies oft other SIZOS:! ane the rule holds eood, 


whether that royalty was paid for the Maey and 


Martin patent alone. or whether it was paid forall 


of the inventions of the Craigs which were in the 
hiechine, Taking the valine, then, of the defend- 
ants patented or other inventions in the Little 
Giiant machine as fixed by the rovalties between 
themselves, those values were Hhpaon 129 number 
one machines S4olo: upon OL number two ma- 
chines ul st) ened, shoot: th pportn the 4 huinber 
three machines at Syo cach. SZ.0005 the other 77 
nachines atSlO0 each. 87.700 —inaking an aggre- 
gate amount of SIfS)lo—which was due to the 
value of the improvements covered by Craig's 
share of the patent right. Bat so faras the Fish- 
eromachine is coneerned, the parties had also fixed 
ed the value of Tloskins interest in the improve- 
hiehts in thei ie e-thire its mite its Craig s. 
SIO S15 bereased hy one-third makes Sv5.753 
and one-third collars. The eost of the S51] ma- 
chines is shown by Tloskings evidenee to have 
beem SIT07S8.82. Adel to that SI7T.57S.82 the 
value of Craigs and Tloskins Hiprovements, as 
we have aseertared them. and the natn os 

5.022.115. This substraeted from S47.224.4] 
for the entire amount of the lnaehines soled, there 
remains 85.002 260. An allowanee should be made 
in this of S125 for bad debts and = ten per cont, 
ou the gross sales for ineidental expenses, inter- 


est. ete... S4.722.44. 


yf 


Royalties paid for other patents by an infringer 

are allowed to him in the eCOUNEMNE, 

Le Bu vs, Harhins, 2 Be X& A., page ob, 

Nicholson Paurement ("%. Vs, izaheth, 1}. N 
A.. puees lod pee, 


The same rule prevails when the infringer owns 
the patent whieh covers an invention that has in- 
ereased the selling price of the infringing maehine, 

Steam Stone Cutter Co. vs. Windsor Miu fae- 
' 


faving Co. ADB. & A. beginning at the 


mntddle of page dod, 


There was ne dispute in this prune of the tes- 
timony, and the Master found accordingly. The 
selling price of the tiaechines was given as found 


ly the Master, 


At folio ped lloskin Wills reentled anil explained 
the business relations between leat nicl the ile- 
fendants Craig i regard to the livdraulie ma- 


chine business. Tle put in evidence the contract 


between them, already printed herein. Elis tes- 
timony showed that the Craigs had not made. 7 
used or sold’ Giants, and the Master has so found. 
His evidence as to advantages and = profits and 
COMparison of machines will be pommted out here- 
after. It was agaist the complainants side of 


the case, 


"ey 


Complainants next witness was John VPatter- 


son. (Transcript. pages 69 to 76.) 


Ile compares the Watson machine (this was a 
single-jointed machine called the ‘ Champion ~) 
with two-jointed machines. Tle says it turned 
hard, but threw as good a stream as the two- 
jointed machines. Tle had seen many single- 
Jointed miatehines upparently n eood order lying 
around on the bed-roek in vartrous claims. te 
only knew one to be in use in ten vears. The 
Griants liad taken their place through the coun- 
trv. In his eross-examination he says the *Vie- 
‘or turned hard In this he probably ieunt 
Watsons machine. Tle savs the Allenwool was 
a single-jointed machine: that the bend in Fish- 
ers Was the same as the bend im the Allenwood: 
that the ered of good S/rediis Was (peer nto the rifles, 
Thetihen Fisher was enjpouned trom the use of rifles 
his machine was worthless, That the stream was 
no straighter with two joints than it was with 
one. That the Allenwood worked first rate. No new 
single-jointed imachines were on the market. 

James B. Patterson was complainants next 


Withess, (Transeript. pues 76 to 83.) 


Ile testified that the Giant was better and 
more Valuable than single-joited machines; that 
it worked easier. and threw a better streain. That 


he knew of no single-jointed machine going into 
@ 


Ny 


usc inten years. That some Giants threw bet- 
ter streams flan others. By single-jointed = ia- 
chines he meant the Dietators. the Allenwood 
and the Monitor or Globe machines. That the 
Dictators threw oa good stream straight alread, 
but not When it was turned, Hle lial seen a sine 
ele-jomted machine—a Dietator—in use within 
three years at Buekeyve Thlh  /le werer sara 
isher machine, The Allenwooedl stiperseded the 
hose, then Crates Globe or Monitor stperseded 
the Allenwood, abel then the double-jourted lhlit- 
chines superseded the single-pomted: ones. At 
folio 212 he makes its small amount of bene the 
one feature of the Giant whieh gives it its great 
superiority over other maehines. This feature ts 


lial 1 leishers hhiaehaie or bivertron, 


LP Tabbard was complaniants next withess, 
(Transeript, pages 83 to 86.) Tle claims to be 
familiar with the Giant and all the sInvle-jotnted 
machines, lle Saves the Griant is the best. That 
the only advantage the Giant has over a single- 
jointed machine is that vou can lower it tore and 
ersler, That the (rooseneck superseded thre hose, 
then Craigs Globe superseded the Crooseneck, 
then eame the Dietator, and then the Giant. tle 
had seen the Giant and a single-jomted machine 
work side by side im the Hussey clan. That was 


live (ot SIX Years deo, lle eoute see’ o1bo dillerenee 


4 


7 


In the streams they threw, Ile does not know 


whether the single-jointed machine is at work 


vet or not. Tle does not mention Fisher's ma- 


chine onee, 


John PORK. Parkinson was next called by eom- 


plainant. (Transeript. pages 86 to S&) Tle had 


worked for Fisher ten vears ago, making machines, 


lle knew the eonstruetion of the Gooseneck. the 


Fisher and the Globe maehimes. but lad never 


hisetnetdeed threnn, lle thinks the vertien| motron os 


the valuable feature of the Fisher and of the 


(rrarit. Ile never sawia sinevle-jorted Hiechine 


Without the vertienl mocton. and mever used any 


hiverauhie machine except the hose,  Fshers mea- 


YY ats yl cul ‘ij sie /, “hits i, could pool sie th. 


ae 


rifles, { kolto 


° ee 


thet the Giant is a Sip rior 
‘ nutchine to Fisher's, and took ds place. (Folio 232.) 
The Giant was superior beeause init the water 
Hiatde less bend. The bend ain Fishers was the 


sie as dn the Allenwooe, 


lloskin Wits reeallect, ul pace SU to prove how 


ratee hy rovalts lie ponte the (raies. 


The plarititl rested Without ealling any other 


Withesses except isher himself, 


' 
| . | 
It will be noticed that not the slighest atbetuipt 
is made by the testimony of either John Patter. 
‘@ . . ‘ 


son. James B. Patterson. BE. Po Habbbard or John 


Te 


PoK. Parkinson to show that defendants made a 
single cent by the use of Fisher's invention, of 
(/ single yilestion is ash f Oe apis red aT al! th ‘ husti- 
TEAS | hohe ney bi that direction, They COP are <In- 
ole With double-jomted Hiaehites, baat only Loa 
limmitedl extent, They Su\ baat Very Littles sabvcount 
the Vietor or Dietator, and nothing about the 
Clipper. These were the three single-jomted ma- 
chines Which were open to the defendants to use, 
ail which they clan thes could and ean inwihe ane 
sell at a qrealer profil then they did or can make or sell 
thi Cfituts (ay it A i hro-poriuted nutchine. 


While by this testimony the complainants make 
A limited and inperfect comparison between sin- 
ele and double-jomnted imachines, (here is wo at- 
fenipl mde la show how mineh MOTE OWE is worth 
than the other. No atte TL was nutde to show TT) 
defiiait MOE ralwe of it differs pee’ hetireern them. 
either to the miners or to the defendants. The 
value of the evidence is in showing that there wer 
good practical siiyl jointed mochines dia use dn lovging 
aD and nud TTT | sold hy the defe pilints. aed with 
which thes could have si pplred the market, That 
Fishers machine went out of use and was worth- 
less when hi Wats enpouied trou MSY the rifles ‘aT 
fact. the foregoing remarks will fairly apply to 
all the complainant's testimony in the ease, in- 


cluding lloskins ania lishers depositions, None 


y 


of it shows or attempts to show any specific 
money value between the single and the double- 
jointed machines, or that any specific money 
value resulted on aecount of that difference 


either to the miners or to the defendants. 


Frank TH. Fisher's deposition is in the Trans- 
eript, pages 90 to LIS. [tis wild and worthless. 
Ile lias mot been im the mines since T8772, or for 
nhout seven Vvears before the date of his re- 
isstied pritent. Ile of course knows nothing arid 
tells nothing about the defendants, gains or 
profits. Ile talks culpouat litty thousand clollars 
damages because he could not manufacture, and 
fifty thousand dollars damage to the future of 
his patent because defendants had put down the 
prices of ther machine; also about his rights 
being interfered with by the suit against lim on 
the rifle patent, and secmes to think losses he suf- 
fered in LS@2. or prior thereto, can come in as 
damages for infringing his re-issued patent, 
granted seven years afterwards. Tle gives the 
prices he aol for. and the profits hemade on his 
(‘hhiefs when he sold them with the rif s in them. 
He vives considerable evidence as a mechanical 
expert, but fells nothing that tends to show any ins 
or propits nutdle hy defendants nT MSI his wuvention. 
Ile shows his Chief to be heavier than the Giant, 


which of course only tends to show that it would 


ALLL 


have cost more to have made the Clief than it 


did to make the Giant. / 


The defendants put ih the testimony of Jaties 
Bradley (Transeript, paves SI to Sa); of WLR. 


Craig (Transcript, pages 37 to dO): of Joseph 


| 


Craig (Transcript, pages 61 to 69); of Joseph 
MeGillivray (Transeript, prices IIS to 124); of 
Richard Toskin CPranseript, pages P24 to 12s); 
of George M. Taylor CPranseript. pages [2S to 
P34): of Jason Brinek (Transcript, Pod toe LT40): 
of fe. Th. Willard (Transeript, prices 1 to Lda): 


of Philip Nichols (Transeript, peters | IS to loot): 


of Thomas Manly CPranseript, paiwes Ley-d tor Peoth): 
and oof Joseph Tloskin (Transeript, pages lot te 
GS). The testimony of these withesses was 
putin for the purpose of showing, and it does 
show, that three of the single-jornted hiachines - 


Which were open to the defendants, viz.. the 


~~ 


Dietators, the Clippers and thre Vieetors. Were 
good practical working machines, and that the de- ~N 
fondants would hevi solid just | on them (is 7" 
thes dil ot the (iauts. and at it Ws havi “ propit 
to themselves, W they had manufactured and put 


them upon the market istead of the Giants, 


These three single-jomted machines were su- | 
perior to the Globe machine, which also wasa 


single-jointed machine, and was open to and be- 


longed to the defendants. The jot of the 


la] 


Globe machine was so constructed that the press- 
ure of water in the machine tended to press the 
parts of tie joint together and make it turn 
harder, just as it did in the Misher nvachine. The 
Dictators, Clippers, Vietors and Giants were so 
constructed that the pressure of the water tended 
to foree the bearing parts of the Joints apart, cnc 
on this aecount they worked inuel easter in 
turning. Fisher himself testifies that ‘it was an 
wdvancement in hvedraulie mining when they so 
changed th, single -jprinted nutchines thet the PPESSU 
af the water tended to force the parts apart imstead of 


trayether, (Transeript, folio 208.) 


ven the infertor Globe machines held the 
mnarket for the Crates until the defendants made 
nprovements upon oat. Although tt was the 
most inferior of the single-yjemted imachies, still 
several hundred of them went into actual sue- 
cossftul list’, ane Were sole ut otis large il profit its 
the other machines were. (Evidence of Joseph 
('raie, transeript, folio the.) The evidlence here 
referred to Is to lhe taken 1) cOnmection with 
Fishers testimony as to what profits le made on 
his mochines, and with the further evidemnee that 
thie single-jointed mnachines cost the least, 


The following Inn <VHOpsis of the defendant's 


testimony: 


12 


James Bradley's evidence, taken on the ae- 


_“>™ 


counting, Is in the record, pages SP to oy, 


lle has been wv aniner ever sinee TS90,) Tle 


says there is no advantage in two-jotmted mia- 
chines over the single-jomted machines. Tle was 
foreman in the Whisky Till mine four years be- 


fore dre testified. Phere were used in that aiine 


two Giants and two oof Tloskins singvle-jornted 
Inachines. They used the same sized tozzles in 
both kines of Inaechines, [le ised those spel - 
jyomnted Inaehines there for six tonths, ane they 4 


hal been an ouse there for any vears before 
then. The  one-jointed inachines there were 3 


used as much as the two-pommted ones, The sin- ' 

ele-jointed dnachines were as good every Way as 

the Giants, amd were easier to dove from one 

place to another because they were not so heavy, 

He always thought that the bolt down through 

the jot of the Giant mterfered with the water 

running throweh wt. ~ 
a 


Walter Re Craigs evidence is in the reeord, 


, 


pros Dy to 46. Te has been a miner sinee L857, 
andl was familiar with all the machines used. Tle 
worked in the Jenny Lind Mine. a mule from 


Whisky Hill and used there a Giant and also a 


et eee - - 


sirgle-jomted machine ealled the “Vietor” They 
both worked well. but the Vietor threw the best 


stream. That Vietor was a large machine, larger 
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than the Giant. It had an ITl-ineh inlet and a 
S-inel outlet. tle also knew other Victors of 
the same kind, single-jointed, to be used in other 
places. Tle saw one Victor that was used, to his 
knowledge, two vears near Nevada City, and he 
thinks it is in-use there vet. [It was in the Gen- 


trv claim. The Vietor he used at Jenny Lind was 


nore than double the capacity of the Giant used 
With it. Sometimes there was uot water enough 
in this diteh to supply it. Tt was heavier than 
a the Giant used with it. but was lighter thana 


x Giant would be of an equal capacity with it. It 


Was an advantage In moving around to have a 
livlit machine. Phere was ne perceptible difler- 
enee mm the amount of labor required to work 
them. between the one-jomted imachines and the 
two-jolnted machines. A single-jointed machine 


Wats Just Is eood as it two-jornted bie hibne, 


Joseph Ve rilliy rave stestimony Is in the reeore, 


pages T]S8 to P24. Tle had been an owner or sup- 


~ 
> 
erintendent of mimes since LSoO, and was familiar 
. with the different kinds of mining machines. Ie 
had used Fishers Hydraulic Chiefs, and the Diec- 
tators. the Vietors. and the Giants. He thought 
5 the Giant the best and the Vietor next. The 
Victor was better than Fishers Chief. Folios 314 
and S22 and 526. They had a Vietor and one of 


Fisher's Chiefs in one of their claims in Trinity 
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County. They threw aside Fishers machine ane 
used the Vietor exclusively im that claim. Tle 
sold ont in TS74, but went back to the claim in 
IS75. and the Vietor was still im use there. 


That Vietor was also a large machine. Folio 527. 


(Greorge M. Taylors evidence is in the record, 
pages T28 to 154. Te has been a practieal numer 
since T8952. and used machines for twelve years. 
Ile werked ta the Pndiana Pill elatm for four or 
five years, from PSsO. amd used there a stngle- 
jointed mnachine called the Clipper, There were 
Giants there also, but they preferred the Clipper, 
and they used it the whole of the working season 
every vear. The Clipper worked easter than the 
(riants, ane threw a better stream. ane was used 
the most forall purposes. Tloskin Brothers then 
owned the mine. The also saw tloskin's Dietators 


usedi in clatms around Grold Ruan. 


Jason Brinek s evidence is in the record, pages 
lotto P10.) Tle had used the Dietator and also 
the Ginut in the Tlawktus elaimn. Both machines 
worked first rate, but he liked the Dietator the 
host, lt was easter to move. The Dietator was 
Kept in constant use there from TS7l up to two 
vears ago. The witness was an owner in. the 
elatm. tle sawia Dietator at work, the last Mon- 


dav before he testified. in the Druid elain The 


a 


2) am. 


_ 


— s 


i 
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Dictators were all single-jointed. He would as 
soon have a Dietator as a Giant, if of the same 
eapacity. He also saw the Clipper at work in 
the Hoskin Indiana Hill claim, but did not pay 


much attention to it, 


Mdward TL. Willard’s evidence, isat pages 140 to 
147. He had been a miner for twenty vears, and 
had used Giants, Dietators and Clippers. The 
Dictators and Clippers were single-jointed ma- 
chines. Tle worked in the Hloskin claim at Indi- 
ana Hill, where there was a Giant and a Clipper. 
That Clipper, he testifies, was the best machine 
he ever worked. He also used another Clipper 
at Chalk Bloat) in the Tlavyward claim, formerly 
owned by Burr & Durvea. Tt worked satisfae- 
torily, and they used it until they needed a larger 
machine. Tle used it one season and part of an- 
other four or five years before he testified, which 
ace the tise Occur in Isa sinned IS7S. lle also 
used three Dietators two seasons in the Nevada 
mine. They Were satisfactory, nel as durable as 
anyoof the machines. Tle had used the Giant 
with the Dietators and with the Clipper. The 
Clipper worked the best of any. It worked easier 
and threw a better stream. There was no bolt 
in it to divide the stream. The Dietators also 
worked better than the Griants. They worked 


easter anal threw it better strewn, At (‘halk 


ek Na 
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Blutls they had the Clipper, the Dictator and 


Giants. The Clipper and one Giant were of the 


same sized inlet, each being Y inches. When large 
enough, he preferred the Clipper or Dietator to 
the Giants. The had used both the Clipper and 


(ian nnder il pressure its high its SOO feet. 


Philip Nichols evidence ts from Jretures LtS to 
led. lle has been a miner ever sinee he lias 
been able to work, and has worked in hydraulic 
mines since TS66. Tle began working in) the 
floskin Todiana Pil claim in TSe3. and worked 
there for two seasons. tle used the Clipper siiel 
the Giant there. The Clipper Was the best 
working machine of the two. The Tloskins lad 
two cialis at Tndiana Till One was. ea'led 
the “ Tlawkins and the other was ealled= the 
“Miami. Tle was Tloskin's foreman. and he 
used the Clipper in the Miami elaim under 350 
feet pressure. Tle worked the Clipper in 
the Miami claim until the claim was worked 
out in 1879 or L876. He worked the Clipper and 
let the Giant lie idle all the tin Sor tivo seasons, hers 
the Ci pyr i worked SU much Csi # Joseph lloskin 
sold the Clipper afterwards to iomnan at Lowa 
Hill for fifty or seventy-five dollars, and Riehard 
Hloskin was dissatistied with the sale. The 
Giiant there was a Number 5, and hada ll-ineh 


inlet. 
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Ile also saw Dictators used from 1869 or 1870 
up to or about 1878 ina number of claims around 
Grold Run. Where they had both the Dietator 
and Giant, and only wanted to use one machine, 
they used the Dictator, because it worked easier 
than the Giant. The largest Dietator had a 
Y-ineh inlet, which was the same size as a Num- 
ber 2 Giant. The Dietator always threw the best 
stream, Tle always said that the Clipper was the 
best machine he ever saw. and he told) other 
men, some of whom he names, so. He never saw 


a kisher machine. 


Thomas Manly testified, pages 155 to Loo. He 
had ouly worked the Giants. Tle has had to take 
(riants apart because things caught on the bolt in 
it. Tle was getting ready to go to Idaho, hvdrau- 
lie mining. The week that he testified he went 
to New York Flat to see a Clipper which Me- 
Chesney had told him of. The men at New York 
Flat were not working any machine the day he 
was there, but were taking the pipes apart, and 
MovVInG the machine to a new place. Ile found 
the Clipper, there, however, fresh greased and 
niee, and showing every indication of recent use. 
It was not rusty, as a machine not in use would 
be. The men told him that Clipper had been in 
use nine years, and that it was better then than 


any Giant that was made in Marysville. 
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Defendant Joseph Hoskin’s testimony is from 
pages 159 to 168. He has been interested in hiy- 


draulic mining from I86] or ]S862 up to the 


present time. Tle has used the (jiant. Dietator 


ana Clipper. lle has seen the Allenwood work. 
He has never seen the Fisher machine work, but 
at his foundry in Marvsville, Je melted ap tivo of 
the hisher nurchines “ams SO moueh old WOU. They 


Mere pew nuichines. hast rusty Prodi gow se, 


lle and Richard Tloskin owned the Hawkins 
and Miami clatmsat Pndiana Phill. They used a 
Clipper machine witha Y-ineh milet mm both the 
claims. They also used a Number 5 Giant with 


an -l-imeh alet im the same elas, 


A Number 2 Giant las ai Y-mel immlet. and is 
of the same size as the Clipper used at Tndiana 
Hill, Number | Giant has a J-ineh mlet. Most 
of the Giants made by defendants have been 


Numbers | and 2. 


The Clipper works easier than the Giant of the 
same size. The goodness of the stream depends 
upon the rifles, The Giant has a bolt through it, 
while the Clipper has a clear water-way. 

lle hes See] the Dictators in lise sree Is7l or 
IS72. and saw one in use in’ the Druid claim 


within the four davs preceeding the giving of his 


er fw. 


10) 


testimony. Tle prefers the Dictator to the Giant 
heeause it works easier, and has no centre-bolt. 
Trash is eaught ane stopped by the centre-bolts 
in the Giants. He believes the Dietators were in 
use around Gold Ran all of every water season 


up to the time he left there in TS8e%. 


In the Hawkins and Miami claims the Clipper 
worked better than the Giant, and they used it 
the most. They had two Giants there, but) the 
ied preferred to work the Clipper, and so the 


second Giant rematoed there unused. 


Ile sold that Clipper for fifty-three dollars, and 
his brother “blew lit up because he sold it too 
cheap. Ile thinks the Dietators and Clippers ure 
both better than the Giants. The Dietator Wil « 


patented as a pipe-coupling, 


Joseph (‘rary also testifies (pages Ol to OO) that 
he and his father. RoR. Craig. made and sold 
from fico hundred to tivo hundred and Siity Crlohes” 
aud * Vietors, both of which were single-jointed 
mitchines. About two hundred of the number 
Were (lobes, Most of the fifteen Machines lhieli- 
tioned in the Craig-lboskin contraet (Exhibit 1) 
were Vietors. It was a Vietor that Walter (Craig 
used at Jenny Lind. The Victors worked as well 
as any machine ean work. The Vietors and Die- 


tutors Were nearly alike, ane the Dietator Wits a 
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splendid) working machine. Tle understood all 


about the machines, and had worked the Fisher. 


The isher Was of ppoor constructions dis clainsy, 
works if hard. aye hada syaval/ mulher meaty, Die (Sictyil 


WIS apecthird lighter th, fii th. lish. 7" of equal capacity, 


The defendants cold have Hii td ied sold as TE | 
Dictators as Vielors if they had qoue on thing them 
(Is they did of th, (Fitts, They mele the sible 
profits on the Dietators and Vietors thet they ial 
on the Giants. tle uever lad anything to do 
with the Clipper. lt was a good machine, There 
MIS WO mine votline AIVISTY hy) defi vidants from methine 
and si ivy the firo-jornted machines imstead of the 


Shiu if TIL i? nideh bine s. 
/ 


The making and selling of the Vietors, Clippers 
and Dictators were Open to the defendants. No 
one else had any patents on them, They made 
and sold single-jointed machines up toabout L875, 
They bought the Allenwood patent, and paid 
three hundred and lift, dollars for it. They patel 
two hundred and fifty. dollars for the Maey and 
Martin ritle patent, ana spent forty-five thousand 
dollars litigating it. They collected a royalty on 
every Fisher machine used, Vheyx were selling the 
Gilobe machines at) the same price that Fisher 
sold the Chiefs at, and the rule they adopted for 


collecting rovalty was to colleet as much from 


| 
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each Fisher machine as royalty as they would 
have made had they sold one of their own ma- 
chines at their regular price. They collected 
more than that from the Fisher machine in some 
instances. They collected from one party twelve 
hundred and fifty dollars on four Fisher ma- 
chines. Once they colleeted three hundred and 
twenty-five dollars on one Fisher machine. They 
paid Hoskin his share of the rovalties collected 
from the Fisher machines, as per contract (Ex- 


hibit 1.) 


Richard Tloskin also gave his testimony as to 
the comparative merits and value between the 
single and double-jointed machines. He says 
ever since September 2, 1879—the date of the 
complainants re-issue—he has had the right to 
use all of the Craig patents and also his own. 


(Folios 120-150.) 


That he made Dictators under his own patent 
from J870 on for three or four years, and that 
they worked well. Ile Knows some were used 
for seven years, and thinks some are in use yet. 
Ile also Knew the Clipper, and deseribed it. The 
Clippers were used at Chalk Bluff. Tle used a 
Clipper in his own claim at Gold Run five or six 


years. (Folios 151 to 133, also 154 to 136.) 


The rifle patent gave him the monopoly. Min- 


1]2 


ers could not get machines of any One else. 


(Folios 158-139.) 


Neither the Fisher nor the Giant were good 
for anything without the rifles. Only the de- 
fendants in this case made machines after the in- 
junctions in the earlier cases were granted, 


(Folios 159 to T41.) 


The Dietators threw the best stream he ever 


SHW. (folios 132 and 145.) 


There was no advantage or gain in making or 
selling the two-jomnted machines instead of the 


one-jornted Hachines, (Folio 142.) 


After the Craig-Tloskin eontraet (Exhibit 1) 
he made Clippers at intervals for six or seven 


vears, but only when ealled for. (Folie 145.) 


He had vet to meet a single person to whom 
he had soldi a stnegle-jointed machine who did not 
prefer it to the two-jomted machines, (Folio 


154.) 


The fifteen machines mentioned in Artiele IX 
of Exhibit 1 were all single-jointed machines. 
. They were “Clippers.” but they called them Die- 
tators. They were both of the same principle. 


(Folio 156.) 
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Hle also shows that Fishers Clef ts inferior to 


the Giant. (Folio 157.) 


The single-jointed machines were used under 
great pressure, as high as two hundred and fifty 
and three hundred feet head of water. (Folio 


babe. ). 


The presstre of water at the end of a nozzle 
<iX Inehes in diameter. under three huadred feet 
pressure, would be over three thousand and six 
hundred pounds. We ean, to some extent, realize 
how almost ineconeeivably great must be the 
Power of water under a head of three hundred 
feet. when we remember that im ordinary mills 
tnd faetories which are run by water power, a 
head of twelve to fifteen feet of water furnishes 


all the power needed, 


The evidence of the defendants. whieh [ have 
referred to im the foregoing prices, showing the 
specific and continued successful and satisfactory 
uses of single-jomnted machines, es evtie/y uncon- 
freadieted, Not the shiyhtest ttle nip mwas meade to con. 
fritclict Td I shitement contained iat. Instead of 
coutradieting it. the complatants ealled four 
Witnesses in What they were pleased to call * re- 
huttal. The evidence of these witnesses did het, 
however, partake of the nature of rebuttal toany 


perceptible extent. On the contrary, it Was sim- 
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ply a cumulation of one kind of evidence, put in 


by the complainants in them openimeg, 


The first of these four witnesses was Joln Mee 


Allis. (Transcript, puiees 169 to Led.) 


MeAllis testified that he had used the Fisher, 
(rooseneck, Watson and Giant machines  Wiat- 
sons Was sinele-yomted. Tle liked the Giant the 
best of all. ile cud not like the single-jormted 
machine as well, Tt threwoa good stream. Tis 
only objections to it were that it was harder to 
work, and he could not elevate it enough. — It 
was Watsons largest size machine. and had a 
G-inech nozzle. Fishers and Watsons s machines 
were both used where he was (around Smartsville). 
The Gooseneck was used before either. Watsons 
was the only single-jomted machine he had ever 
used. Tle had heard of others. Fishers machine 
worked easier. Watson's machine did very well. 
He liked it verv well, but he liked the others bet- 
rer. lle liked the Giant the best of all. Fishers 
machine would get out of order quieker than the 
others would. It wore on the Knuckle-joint, and 
leaked when moved. Tle paid Craigs a rovalty 


on both the Watson and Fisher machines. 


lt will be noticed that this Withess does hot 
say a word as to the uses of either the Dietators 


or Victors or Clippers, about which the defend- 
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ants witnesses had testified. The defendants did 
not own the patent on the Watson machine. 
That was the only single-jointed machine which 
Was hot open to them to use. The Watson ma- 
chine infringed two of the defendants’ patents 
(the rifle patent and the Rice patent for using 
the rollers and inverted flange in the single-jointed 
machines), and they had enjoined the manufact- 


ure and sale of it. 


While Mr. MeAllis) testimony does not contra- 
let auny of the defendants evidence, it does, to 
it eertam eNXtent. corroborate it. It corroborates 
the testimony of Richard Tloskin as to his state- 
ments that Fishers machine would wear in the 
jomt, and would leak at the joint when turned. 
It also corroborates the veneral fact that single. 
jointed machines were good practical working 
machines. tt is a significant facet that MeAllis 
thought enough of the Watson machine to pay 
the Craigs a rovalty on it. and so secure the right 
to use it. notwithstanding that he had a Fisher 
machine, on which he also paid the royalty, and 
had. therefore, an nnidisputed right to use it 
perpetually. Although he had the Fisher ma- 
chine, lie evidently believed the Watson single- 
jointed machine was well worth paying a royalty 


on instead of throwing it away. 


The next of the defendants “rebutting” wit- 
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nesses was Henry Burns (Transeript, pages 174 


to 178). Tlis evidenee was much like that of 


Mr. MeAllis. Tle had used the Fisher and Giant 
and Watsons machine. Ile preferred the two- 
jointed to the Watson. The single-jointed Wat- 
son machine that he used had ao 15-ineh iet 
and 4and o-ineh nozzles. Tt was heavier than 
the Number 4 Giant. Fishers machine leaked 
In two years use. The evidence of this withess 
did not tend to contradtet a single facet to Which 


defendants witnesses had testified. 


The next of the defendants “rebutting — wit- 
nesses Was John Pinions (Pranseript. pages [7s 
to TS85. Tle was a Miner ino Nevada County 
prior to TPSe2. 0 The first livdrante machine 
used was the hose. Then came the Croose- 


neck. then the Dietator. The Dietator was 


in ottse When le. left. Afterwards the Grant 
eube, lle hiael used both the Dretator anil 
the Grant. lle used them both twnder the 


same pressure, The Dietator had the smallest 
let. ane he could run a bieever head of water 
through the Giant. The Dietator was wood for 
aosmiatll head of water. Tle used it about a Vear, 
If the Dietator had had as large an inlet as the 
(iiant he dont know but that it would have been 


as good as the Giant. 


he shows that the 


Qi his eross-exumination 


mm 


= te 


“eae -« 


only real differenee between the Giant and the 


lly 


Dictator which he used was in their sizes; that 
both had to be balanced with weights, but that 
such balance Wiis ho disadvantge to either. He 
never used but that one Dietator. tle never 
used the lisher hiaehine, The Dictator wads ade 
Prone ment over the Goose- Neck. As the Dietator 
Was a single-jointed machine and the Goose-Neck 
Wis il two-jornted nachine, this witness shows 
that a single-jointed machine may be better than 


a two-jornted machine, and that the single- 


jointed machine which defendants made were in 


fact better than the Gooseneck, which was the 
original two-jornted machine, and one that went 


into veneral and extensive practreal, setunl use. 


The Dietator he used im lis own clatm. whieh 
afterward became the Duryea elaim. That Die- 


tutor began work in the fore partof TSe2. 


This testimony, Lhisteased of contracdieting, Ore 
roborates the «defendants testimony us to the 


long use of the Dietator in the Durvea elaim, 


The next and last of the coliplabnants sO)- 
called rebutting withesses was George HT. Rovers, 
(Transcript, pages 185 to 100.) Tle was a water 
agent, and when around in the mines using water 
he used to try the machines. In that Way he 


had used various machines. First the hose: then 
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the Giooseneck. in TSGd or T8650: next the Die- 
lator, about TS67 or TSG6S: next he used the 
(iiant. The (rian superseded the Dictator. Ile 
Had never owned either a Crooseneck, or a Giant, 
ora Dietator, nor any interest any mine where 
they were used. The had never been im any bus- 
Iness in Which it was tis duty to use a lvedrante 
machine, Te did not even know what ao De- 
flector Wils. [le Is il stock dealer, lle eoulad 
not swear whether the Dietator was a one ora 
two-jornted machine. and admits that he Kiew 
very little about at. lle SUVS all the prejudice 
he heard against it was that it was hard to turn, 
but he found no trouble with it. Tt was the best 


paechine tie lial seen Ny}? to that time, 


Neither the Knowledge of this witness. nor the 
facts which he testifies to. mor lis manner of tes- 
tifving.as shown in his testimony, entitles his tes- 
tion to anv wereht whatever. tle does mot 
econtradiet any of the defendants testimony nor 
testify to any material facts, and Knows but very 
little about the facets inh revara to Which lie ute 


tempts to testify, 


None of the rebutting withesses of eomplain- 
ants contradiet the defendants testimony, baton 
the contrary they sustain the propositions set up 


by the defendants to the ellect that the Dietators 
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and Clippers and Victors were good, practical and 


successful hydraulie mining machines, 


Not one of these witnesses undertakes to suy 
or to show in any way that any advantage was 
vained ly the defendants or lost hy the complain- 
aunts on account of the defendants making and 
selling the two-jointed machines instead of the 


single-jornted OCS, 


loneler this state of the testimony, We THsist 

that the exceptions to the Masters report should 

ne have been allowed. and the Master's findlings set 
aside. and that a final decree for nominal anaes 


only should be entered against the defendauts. 


The rule was established as early as the case 
of Corporation of New York vs. Ransom. 23 low- 
ard, CoE) prengre HO: - Netual damages should be 
‘aetually proved, and cannot be assumed as a 
* legal inference from facts which afford no data 


“by whieh they can be calculated” 


This rule has been re-athirmed so often that 
itis as well established as any one rule of law 


ever call be, 


One point we especially make against the Mas- 
ters report is, that after deciding that the value 


of the rifles was fixed by the Craig-Hoskin con- 
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tract (iexhibit 1), he fails to allow the value as 
thus fixed except for a portion of the machines 
made and sold by the defendants. Had the Mas- 
ter allowed the value, as thus fie do by himself. on 
eaeh machine, nothing would have been left for 


complainants on the accounting. 


The evidenee upon the accounting has shown 
another facet as to the relative sizes of the sIngle 
sine double-jointed Hie lines, Which 11 ia he 


well enough to mention, 


The single-jorited) Clipper machine used so 


long a the Tlawkins and = Miamid clatiis hada 
nine-tneh inlet. and was of the same size as the 
Number 2 Giant. The Nimber | Giant was still 
spaattler, having buat oa seven-ineh inlet. The 
Nitmber 3 Giant had an eleven-tneh inter. (Tran- 


seript, folro fae to Eb.) 


Of the three hundred and thirty-one machines 
sold by the defendants, one hundred and twenty- 
nine were Number | Giants, and ninety-one 
were Number 2 Giants, making two hundred 
and twenty out of the three hundred and thirty- 
one hinchines soled 1y\ defendants of ether the same 
or a lesser size than arias that singh -joiuted CTipper. 
(Transcript, folios OO and TOL) 

The single-jomnted Viefors were still lary v. The 


ohne used at enuy Lind lacdan cleven-ineh inlet, 
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which made it of the same size as the thirty-four 
Number 5 Giants sold by defendants (Transeript, 
folios 105 and 106). It turns out, therefore, 
that of the three hundred and thirty-one ma- 
chines sold) by the defendants only seventy- 
seven were of larger size than the single-jomted 


machines Which preceded them, 


The theory, therefore, which we understand 
complainants to advanee, to the effect that single- 
jointed machines could not have been sold be- 
CAUSE they had never been made large enough to 
comply with the miners) demand as to size, is 
demolished by the testimony, at least so far as 
the demand for two hundred and fifty-four of the 


machines wert. 


The appellants therefore ask for and expect a 
reversal of the deeree of the Cirenit) Court in 


this case, upon the several grounds discussed, viz: 


lirst—-Because the re-issued patent upon 
which the suit is based is invalid as to its two 
hew elas: nie because the defentlants are ad- 
judged to have infringed only sueh two new 


elaims. 


Second—Beeause the evidence shows that the 
defendants have not infringed any part) of the 


patent. 


b+. 


Third—Beeause not a particle of evidence was 
Introduced tending to prove the value of the in- 


vention, 


Fourth—Beeause the evidence of the appel- 
lants proves that there was mo value to the pat- 


ented mvention. 


hifth—Beeause no damages in any form were 
proved, nor were there any profits shown to have 
heen received by the defendants on aceount of 
their ase of the said invention. if in faet they 
did use it. 

Respectfully submitted, 
M. A. WHEATON, 

Counsel for Appellants. 
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. Supreme Court of the United States. 


October Term, 1887. No. 168. 


RICHARD HOSKIN ET ALS., AppELLAnts, 
v. 
FRANK H. FISHER ET AL., AppE.Legs. 


STATEMENT OF THE CASE. 

This is an action in Equity brought by appellees 
against appellants to restrain the infringement of 
Re-issued letters patent No. 8876, granted to appel- 
lee Fisher on September 2, 1879, for a “hydrauliv 
machine.” The suit was commenced on May 8, 
1880, in the District of California. (Record, 1-14.) 


An answer was filed on July 10, 1880, in which 
the appellants set up the following defenses, viz: 
(1) Non-infringement, (2) Anticipation of the second 
claim, and (3) That the re-issued patent in suit is void 
because of new matter not in the original. (Record 
15-24.) 

On the issues thus joined the parties went to trial, 
and on March 17, 1882, an Interlocutory decree was 
made by his Honor Judge Lorenzo Sawyer of the 
Ninth Circuit, sustaining the validity of the patent 
and decreeing an infringement (Record 31-36). Ap- 
pellants petitioned for a re-hearing, and pressed it so 
vigorously that Judge Sawyer granted the same; not 
that he had changed his views, for he still adhered 
to them, but solely that the case might be heard by 
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his Honor Mr. Justice Field, who was then on his 
way to California (Record 36). The case was again 
tried on the merits, this time before Mr. Justice Field 
and the Judge of the Ninth Circuit. Upon that 
trial, Mr. Justice Field fully concurred in the former 
decision of Judge Sawyer, and thereupon a second 
Interlocutory decree was entered of like tenor with 
the first. (Record 38—45.) 

The case was then referred to the Master for an ac- 
counting, who found that the appellants had realized 
$16,465.38 profits from their infringement; and a 
decree for that amount, with costs, was thereupon 
entered (Reeord 541-4), to reverse which decree is 
the object of this appeal. 

» It will be observed, that no attack on the validity 
of the first and third claims of the patent is made 
(see answer). We do not, however, insist on an in- 
fringement of the first claim, it being a mere con- 
struction claim. Hence the only questions before 
this Court are: Ist, Infringement; 2d, Anticipation 
of second claim; 3d, Validity of re-issue; and 4th, 
Correctness of the accounting. 

THE FISHER PATENT. 

The original patent was dated Dee, 20, 1870, and 
is numbered 110222 (Record 551). It was re-issued 
on Dec. 17, 1872, as Re-issue No. 5193 (Record 551), 
and again re-issued on Sept. 2, 1879, as Re-issue No. 
8876 (Record 551). The application for this second 
reissue was filed March 20, 1879, and is the patent in 
suit (Record 551). It is entitled “Improvement in 
Hydraulic Mining Apparatus,” and is used for wash- 
ing away banks of dirt in hydraulic mining. 
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The first point made by appellants is the 
ALLEGED INVALIDITY OF THE RE-IS8UE. 


It is insisted, under this head, that the entire patent 
is void, Ist, because of new matter therein contained 
not appearing in the original; and 2d, because the 
patentee was guilty of laches in applying for the re- 
issue. To these objections we shall reply in the 
order stated. 

\ 


The record in this case is in such condition that the 
Court cannot consider the question of the alleged 
invalidity of the Re-issue. 


The patent on which this suit is based is Re-issue 
No. 8876, and is a re-issue of another re-issued 
patent, viz: of Re-issue No. 5193. In order, there- 
fore, to determine whether the patent in suit is a 
valid re-issue, it must be compared with the patent 
of which it is a re-issue, that is to sav, with Re-issue 
No. 5193. But this last named patent is not in evidence 
atall, It was not introduced in evidence on the 
trial in the Court below, and no trace of it appears 
in the record. Hence it is impossible for this Court 
to compare the two instruments; and, therefore, it 
must be presumed that they are both for the same 
invention. 


Ls. 


But, say the appellants, Re-issue No. 8876 is for a dif- 
ferent invention from that shown in the original 
patent, No. 110222, and for that reason is void. 

To this there are two answers, either of which is 
suflicient : 
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1. Re-issue No. 8876 cannot be compared with patent 
No. 110222, for the purpose of testing its validity. 


It must be compared with the patent of which it 
is a re-issue, to-wit: with Re-issue No. 5195. The 
question is not whether the invention claimed in 
Re-issue No. 8876 is the same as the invention 
shown in patent No. 110222; but is, whether it is 
the same invention as that shown, indicated, or de- 
scribed in Re-issue No. 5195. 


2. If the patent in swt can be compared with original 
patent No. 110222, that patent is not in evidence here. 


There is not a syllable of evidence in the record 
to show that it was ever offered in evidence on the 
trial in the Court below. True there appears in the 
record on page 559 et seq, a document entitled “ Ex- 
hibit No. 5,” which purports to be a copy of this 
patent; but how it got there we are at a loss to con- 
ceive. There is nothing in the record to show that 
it was ever offered or admitted in evidence on the 
trial. With regard to all the other exhibits in the 
record, there is evidence showing that they were 
offered and admitted in evidence. Thus at page 568 
we read, ‘‘Complainant puts in evidence certified 
copy of Re-issued Letters No. 8876, * * * marked 
Complainant’s Exhibit A <A,” and at pages 551 et 
seq we find the document itself set out in full and 
marked, ‘Complainant’s Exhibit A A.” So of all 
the other exhibits, except this so-called “ Exhibit 
No. 5.” Here is no such statement in reference to 
it, and it does not even appear whose exhibit it is. 
It certainly is not entitled to be in the record, if it 
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was not offered in evidence, and it must appear that 
it was actually offered in evidence before this Court 
can consider it at all. This Court cannot presume 
that it was offered in evidence, simply because it 
appears in the record, there being no. proof in the 
record to show that it was actually offered in evi- 
dence, and no mark on it showing whose exhibit 
it is. 


(’, 


But if the preceding point be not well taken, the 
Record is still incomplete, because a large portion 
of the evidence is not before this Court, not hav- 
ing been brought up by the Appellants. 


A large number of models were offered in evidence 
on the trial. by both parties, and a very minute ex- 
amination had as to their principles of construction 
and modes of operation. Such evidence was mate- 
rial in determining the identity of the inventions 
shown in the original and re-issue. They were used 
for that purpose. They were considered by the lower 
Court in passing on the question, and we claim that 
this record is absolutely unintelligible without those 
models. 


Let us take a few samples from the record by way 
of illustration. 


At page 574 of the record, we read : 


“There are now produced models introduced in evidence in the case of 
Fisher v. Craig, No. 1144, in this Court, marked as follows: Exhibit D, Ex- 
hibit E, (connected with Exhibit D,) Exhibit J, Exhibit L, Exhibit M, and 
a model, the mark upon which has been destroyed, which is admitted to be a 
model cf the Jenkin-Richards Hydraulic Machine.” 
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A long examination then follows of many wit- 
nesses, concerning said various models and their dif- 
ferent modes of operation. Indeed, nearly the entire 
testimony is taken up with a minute examination 
and comparison of those models and their modes of 
operation. And yet, not one of those models is be- 
fore this Court. They have not been brought up, 
and in their absence, how is it possible for this Court 
to arrive at any intelligent conclusion concerning 
them ? 


Again, at page 570, we read : 


“It is stipulated and agreed by and Letween Counsel for the respective par- 
ties herein, that the evidence taken and on file in the case of Fisher v. Craig, 
No. 1144, shall be considered in evidence in this case, reserving, however, to 
each party the right to introduce such additional evidence as they may de- 
sire.” 

None of this evidence appears in the record. It has 
not been brought up from the lower Court. In its 
absence, it cannot be ascertained whether the decree 
is erroneous or not. Certainly, if the evidence on 
which a decree is based in a nist prius Court is not 
before the Appellate Court, the latter Court cannot 
pass on the correctness of the decree. It must be re- 
membered that the omitted evidence was essential to 
a determination of the question of the invalidity of 
the re-issued patent. It was said by the Court in 
Garneau Vv. Dozier, (102, U.S. 234) : 

“To determine accurately the extent of the invention secured by a re-issued 


patent, the state of the art at the time the original patent was granted must 
be considered.” 


And so likewise in Kachus vy. Broomall, (115 U. 8. 
434.) 


- 
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Admitting, solely for argument’s sake, that Re-issue 
8876 can be compared with original No. 110,222, 
and that the latter instrument is properly in evi- 
dence here, and that the evidence which is omitted 
from the Record is not material, (all of which pro- 
positions we deny), still it does not appear that 
the invention claimed in the Re-issue is not the 
same as that shown, indicated, or described in the 


original. 


It is contended by Appellants that certain * new 
matter” is found in the re-issue which is not found 
in the original, and for that reason the re-issue is 
void. This defense is set up in the answer in the 
following language : 


“ And further answering, these defendants say, and the same is true, that the 
re-ixsned letters patent herein sued upon contains new matter not contained 
in the original patent, and which new matter describes and claims that of 
which the complainant was not the inventor. That the said new matter de- 
8 ‘ribes a ball-and-secket joint formed by the discharge pipe E on the ellow 
B, and in the said last re-issued patent a ball-and-socket joint is claimed in 
combination with other things; but the defendants aver that the machines 
made by the said Fisher contained all of his inventions, but did not contain 
any ball-and-secket joint; neither did it contain any discharge pipe having 
any ball-shaped enlargement at its base, neither did it contain any ball-and- 
socket jointed sections Defendants say, that the said Fisher did not discover 
or invent or make any Ilydraulic Machine, which machine or combination 
included either a ball-and-socket joint or ball-and-socket jointed sections, or 
a dis: harge pipe having a ball-shaped enlargement at its base, and his origi- 
nal patent did not contain any description of said devices or either of them, 
and did not claim the said devices either in any combination or otherwise. 
Defendants aver that all that is said in the last said re-issued letters patent 
about a ball-and-socket jointed section and ball-and-socket joints, and a dis- 
charge pipe with a ball-shaped enlargement at its base, is all new matter, 
which was net contained in the said original patent granted to said Fisher on 
the twentieth day of D.cember, A. D. 1870, and was inserted in said last re- 
issued patent by the said Fisher frandulently and for the sake of deceiving and 
misleading the public, he well knowing that the same was not his invention 
or any part thereof, and also knowing that it was not cuntained in said original 
patent.” . 
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Does the foregoing matter appear in the original 
patent? Is it shown, indicated, or described therein, 
either by the drawings or specification, or is it new 
matter appearing for the first time in the re-issue ? 
This point must be determined, if at all, from an 
inspection and comparison of the two instruments, 
and will necessitate a description of 


FISHER’S MACHINE, ° 


as gathered from the re-issued patent. It will then 
be an easv matter to compare that machine with the 
original patent. This invention consists of such an 
arrangement of a hydraulic pipe and nozzle, that the 
nozzle can have both horizontal and vertical play, 
through the medium of two moving water-tight 
joints, for the purpose of facing the stream to any 
desired point of compass without shutting off the 
water or stopping the work of the machine. It con- 
sists of two curved pipe-sections, connected by a 
water-tight joint, in combination with a nozzle or 
discharge pipe connected with the upper curved sec- 
tion by another joint. The lower joint, that is, the 
joint connecting the two curved sections, is .a 
“swivel,” formed by two horizontal flanges on the 
outer meeting edges of the sections, which flanges 
are placed together, face to face, and held by an an- 
nular ring, carrying friction rollers, which fit and 
bear against the under side of the lower flange. 
Packing is interposed between the flanges. In this 
way is formed a “swivel ” joint moving horizontally 
the entire sweep ef a circle, and by means thereof 
the upper curved section carrying the nozzle, can be 
moved horizontally in a cirele. To the outer end of 
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the upper curved section is screwed a plate, which 
has semi-circular projecting ears and flanges forming 
a cup-shaped socket or cavity of cylindrical form. 
The discharge pipe, or nozzle, has a semi-cylindrical 
or ball-shaped enlargement at its base, consisting of 
a half cylinder, the discharge pipe entering it on the 
convex side. This enlargement is fitted into the 
cup-shaped socket on the end of the upper curved 
section aboved referred to, and is held in place by 
the flanges on the cap, thus forming a ball-and- 
socket joint. This joint may be represented by the 
following cut. 


This is a close moving metallic joint, known as a 
surface joint. The water entering the joint in the 
line of the arrow forces the cylinder against the 
fanges aa and the sides, which being ground per- 
fectly smooth, operate as bearings and make a water- 
tight joint. Packing might be interposed between 
the ends of the cylinder and the sides of the socket, 
but that is not necessary. The joint thus formed by 
the enlargement at the base of the discharge pipe 
working in the socket on the end of the upper 
curved section, moves only in a vertical line, up and 
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down. The ends of the cylinder, pressing against 
the sides of the socket, form pivots or bearings, 
which prevent any lateral motion. A lever arrange- 
ment is attached to the discharge pipe extending 
backward, so that the operator can easily handle it, 
but that matter is not in dispute. By operating the 
lever the machine can be caused to move in a hori- 
zontal plane, by means of the swivel, or lower joint, 
and in a vertical plane, by means of the upper, or 
ball-and-socket joint. 

The object of this construetion is to get two mo- 
tions for the nozzle, viz: the horizontal and vertical, 
and this is accomplished by the two joints. The 
lower one gives the horizontal and the upper one the 
vertical motion. Both are absolutely necessary in 
hydraulic mining. Where immense mountains of 
dirt are to be washed away, by means of a stream of 
water conducted through canals, sometimes a hun- 
dred miles long, from an elevation of a thousand 
feet, the stream as it issues from the nozzle acquires 
an immense power, and is necessarily difficult to 
handle. This is accomplished by Fisher's invention. 
Being made of heavy iron, it remains rigid in one 
position when set. When it is desired to change the 
direction of the stream, the lower joint gives a hori- 
sontal, and the upper one a vertical motion. An 
ordinary fire hose, however large and strong, would 
have to be chained down by a block and tackle : and 
Whenever moved in a new direction, would become 
unmanageable, whirling around with tremendous 
force and endangering life and limb. This was called 
“bucking” by the miners. As illustrative of the 
hydraulic process, we have annexed to this brief, and 
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marked “Appendix,” an extract from a report on 
Hydraulic Mining, written by Mr. Charles Waldeyer, 
Superintendent of the Spring Valley Hydraulic 
Mining Co., of Cherokee, Cal. 


From the foregoing, the nature of Fisher's inven- 
tion will be easily comprehended. Turning now to 
the original patent, we will find that identical inven- 
tion shown in the drawings and deseribed in the 
specification. The drawings of the two patent» are 
identical. There is no difference between them what- 
ever; and it cannot be denied that whatever is shown 
in the drawings of, the re-issue, is shown also in the 
drawings of the original. That a patent may be 
re-issued for the purpose of covering something shown 
in the drawings, though not claimed or deseribed in 
the specification, is elementary law. 

The specifications also are substantially the same. 
Says the original : 

“To the outer end of the elbow B is screwed a plate D, which has semi- 
circular projecting ears and flanges on the same to receive the semi-cylindricsl 
end or ball joint of the discharge pipe EF. * * * The ball-and-sockct 
joint formed by the discharge pipe E on the elbow B permits the same to be 
swung up or down at will.” (Ree. 565.) 

Savs the re-issue : 


“To the outer end of the elbow B is screwed a plate D, which has semi- 
circular projecting ears or flanges on the same to receive the corresponding 
shaped end or ball joint of the discharge pipe E. * * * The ball-and- 
sucket joint formed by the discharge pipe E on the elbow B permits the same 
to be swung up or down at will, while it can be swung horizontally with the 


e’bow B.” (Reeord 553-4.) " 

Hence, we see that the alleged “ new:matter”’ in the 
re-issue is all plainly shown, indicated and described 
in the original. There is no question that the upper 
joint of the re-issue is identical with the upper joint 
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down. The ends of the cylinder, pressing against 
the sides of the socket, form pivots or bearings, 
which prevent any lateral motion. A lever arrange- 
ment is attached to the discharge pipe extending 
backward, so that the operator can easily handle it, 
but that matter is not in dispute. By operating the 
lever the machine can be caused to move in a hori- 
zontal plane, by means of the swivel, or lower joint, 
and in a vertical plane, by means of the upper, or 
ball-and-socket joint. 

The object of this construetion is to get two mo- 
tions for the nozzle, viz: the horizontal and vertieal, 
and this is accomplished by the two joints. The 
lower one gives the horizontal and the upper one the 
vertical motion. Both are absolutely necessary in 
hydraulic mining. Where immense mountains of 
dirt are to be washed away, by means of a stream of 
water conducted through canals, sometimes a hun- 
dred miles long, from an elevation of a thousand 
feet, the stream as it issues from the nozzle acquires 
an immense power, and is necessarily diflicult to 
handle. This is accomplished by Fisher's invention. 
Being made of heavy iron, it remains rigid in one 
position when set. When it is desired to change the 
direction of the stream, the lower joint gives a hori- 
sontal, and the upper one a vertical motion. An 
ordinary fire hose, however large and strong, would 
have to be chained down by a block and tackle ; and 
whenever moved in a new direction, would become 
unmanageable, whirling around with tremendous 
force and endangering life and limb. This was called 
“bucking” by the miners. As illustrative of the 
hydraulic process, we have annexed to this brief, and 
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marked ‘“ Appendix,” an extract from a report on 
Hydraulic Mining, written by Mr. Charles Waldeyer, 
Superintendent of the Spring Valley Hydraulic 
Mining Co., of Cherokee, Cal. 


From the foregoing, the nature of Fisher's inven- 
tion will be easily comprehended. Turning now to 
- the original patent, we will find that identical inven- 
tion shown in the drawings and described in the 
specification. The drawings of the two patent» are 
identical. There is no difference between them what- 
ever; and it cannot be denied that whatever is shown 
in the drawings of, the re-issue, is shown also in the 
drawings of the original. That a patent may be 
re-issued for the purpose of covering something shown 
in the drawings, though not claimed or described in 
the specification, is elementary law. 
The specifications also are substantially the same. 
Says the original : 

“To the outer end of the elbow B is screwed a plate D, which has semi- 
circular projecting ears and flanges on the same to receive the semi-cylindrical 
end or ball joint of the discharge pipe E. * * * The ball-and-sockct 
joint formed by the discharge pipe E on the elbow B permits the same to be 
swung up or down at will.” (Ree. 565.) 

Says the re-issue : 


“To the outer end of the elbow B is screwed a plate D, which has semi- 
circular projecting ears or flanges on the same to receive the corresponding 
shaped end or ball joint of the discharge pipe E. * * * The ball-and- 
sucket joint formed by the discharge pipe E on the elbow B permits the same 
to be swung up or down at will, while it can be swung horizontally with the 
e'bow B.” (Record 553-4.) 


if 
Hence, we see that the alleged “ newmatter”’.in the 
re-issue is all plainly shown, indicated and described 
in the original. There is no question that the upper 
joint of the re-issue is identical with the upper joint 
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of the original, and the original patent calls it a 
ball-and-socket joint. Calling it by the same term in 
the re-issue is no departure from the original. 


Counsel’s precise objection appears to be that Fisher 
calls his joint a ball-and-socket joint, whereas it is a 
semi-cylindrical joint; and he gives us a scientific 
definition of a ball-and-socket joint to show that 
Fisher’s i$ not one. 


There is no magic in a name ; and it matters little 
(for this part of the argument) what Fisher calls his 
joint. The question now is, whether the joint itself 
in mechanical construction (whatever its name may 
be) is the same joint shown in the original patent. 
That is the only thing involved in the defense of 
“new matter.” Whether or not the joint can be 
called by the name ball-and-socket is another question, 
involved in the legal construction of the patent, and 
will be noticed hereafter ; but it cannot arise in con- 
sidering the identity of the two patents. The joint 
is called the ball-and-socket in the original, and that 
is sufficient authority for so calling it in the re-issue. 

We claim that the defense of “new matter” is 
without foundation. The only matter contained in 
the re-issue, not in the original, is the following : 

“It will be noticed that both of the joints employed in this machine are 
close moving metallic joints—that is, the meeting parts of the joints are made 
of metal, and more particularly the outer joint, which gives the vertical 
movement to the discharge pipe and nozzle, so that the movement of the 
discharge section is limited to the single action between the two parts by 


which it is joined to the swiveled section; or, in other words, there is no move- 
ment except at the single point where the parts fit together. 


“T am aware that hydraulic machines of this class have heretofv:e Leen 
made with horizontal joints for allowing the upper section B to swivel in a 
horizontal plane; and I am also aware that a canvas or hose section has been 
introduced in the length of the discharge pipe in order to give flexibility for 
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directing the forward end of the discharge pipe independent of the horizon- 
tal joint within a limited range both up and down or to either side; but these 
machines were dangerous, as the flexibiity of the hose or canvas section and 
ita liability to get kinked would often cause it to Le caught by the stream in 
a wrinkled condition, so that the force of the stream on the bent end would 
cause the discharge pipe to fly out of the hands of the attendant and sweep 
around in a circle with tremendous force, in many instances wounding, and 
in some instances killing the workmen and by-standers. This accident was 
so common to this class of machines that it became known to the miners 
as ‘bucking.’ The greatest care was necessary in handling the pipe, and even 
then the machine would often Luck. It is, therefore, necessary to confine the 
moving joint of rigid material, constructed as above described. 


“In using this machine, the horizontal joint only serves as « means for 
allowing the upper section B and discharge pipe to be faced around in the re- 
quired direction, while the forward joint allows a vertical movement to be 
given to the discharge pipe, in order to throw the stream at the desired ele- 
vation.” 

It is apparent that this additional matter cannot 
be considered as * new matter’ describing a different 
invention. It merely makes more clear the inven- 
tion already described in the specification and shown 
in the drawing, and also recognizes the then existing 
state of the art. Instead of deceiving or misleading 
the public, it actually enlightens them, for it is the 
duty of a patentee to recognize in his patent the 
state of the art. There is no “spreading out” or 
reaching beyond the plain and easily understood 
mechanism shown in the original patent. 

It was said by the Court in Robertson vs. Secombe 
Mf. Co., (10 Blatech, 481) : 


“It is within the scope of a Re-issue that it contain a fuller deserrption 
of the state of the art than the original, as well as of the nature of the im- 
provements made by the patentee and the advantages attained by them.” 

At this point we desire particularly to call the 
Court’s attention to another fact, which should have 
weight on this question. Since the date of the 
original patent there has been no advance—no further 
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progress or discovery—in the construction of hydrau- 
lic machines. The art stands exactly where appel- 
lee’s invention left it. That invention cannot be 
improved on. It is theoretically perfect. Hence it 
cannot be urged that he has re-issued for the pur- 
pose of spreading out his claim over subsequent 1n- 
ventions. If subsequent inventions had been made, 
and the re-issue affected them, it might be claimed 
that the re-issue is invalid. Such is the theory on 
which nearly all the recent cases were decided which 
declare re-issues void. Such is the policy of the 
law. 

Said Mr. Justice Bradley in the case of Jiller v. 
Bridgport Brass Co., (104 U.3., 350) : 


“Tt will not d> for the patentee to wait until other inventors have produced 
new forms of improvement, and then, with the new light thus acquired under pretence 
of inadvertance and mistake, apply for such on enlargement of his claim os to make 


if embrace these new forms,” 


In that case the re-issue was dated nearly sicteen 


vears after the original, and during that period of 


time improvements had been made by others, which 
were not covered by the original claims, but were 
covered by the re-issue. These facts were well calcu- 
lated to call forth the remark that to uphold the 
patent * would operate most unjustly against the 
publie.”’ 

So too in Campbell y. James (102 U.8., 356), and 
all the other recent cases, where subsequent improve- 
ments had been made by others, which were sought 
to be included within the scope of the re-issue, the 
sume rule obtains. Under such circumstances it would 
have been a manifest injustice to have sustained the 
re-issue. 
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No such questions are involved in the case at bar. 
There are no rights of the public to be protected. 
The only rights to be protected are those of patentee, 
and that can be accomplished only by upholding the 
re-issue. 

ALLEGED LACHES IN APPLYING FOR THE RE-ISSUE. 


We shall now consider the second objection urged, 
which is, that Fisher was guilty of laches in applying 
for the re-issue. 

We contend in the first place that the objection cannot 
be raised here, because it was not set up in the answer, 
nor was it raised on either of the trials in the lower Court. 
While it is true that this defense may be made by 
demurrer, and may be decided from an inspection 
and comparison of the two patents, yet it would be 
manifestly unjust to allow a defendant to sleep on 
that defence in the lower Court and raise it for the 
first time in the Supreme Court. The rules of ap- 
pellate practice forbid such a course. 

If this Court considers the question, however, we 
have a perfect answer to the charge. 

Fisher's laches, if any there be, cannot date from 
the original patent No. 110222, because it is not 
claimed that he was guilty of laches in re-issuing 
that patent. The charge is that he was guilty of 
laches in re-issuing Re-issue No. 5193. The first re- 
issue was taken out within two years after the date 
of the original; and all the authorities concede that 
in such: case there are no laches. Such is plainly 
deducible from the language of Mr. Justice Bradley 
in the Brass Company case. Hence it must be con- 
ceded that Re-issue No. 5193 could not have been 
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attacked on that ground, and that the patentee was 
not guilty of laches in applving for it. The question 
now before the Court is, Was the patentee guilty of 
laches in applying for Re-issue No. 8876. 

According to the doctrine laid down in the Brass 
Company's case, re-issues may be had (1) for the pur- 
pose of correcting mistakes in the specification, where 
the description of the invention is not sufficiently 
full and clear, and (2) for the purpose of expanding 
the claims. 

Re-issues for the first purpose are looked upon 
with favor, and very justly too, for their object is to 
enlighten the public on the nature of the invention, 
and give them an exact description of it. Such re- 
issues are not attended with any injurious results, 
They make no one liable as an infringer, who was 
not such prior to the re-issue. They do not affect 
subsequent improvements. TFhey do not interfere 
with subsequently acquired rights. Hence they are 
not subject to the strict rule of laches, and in such 
cases lapse of time between an original and re-issue 
is of small consequence.  Mahn v. Harwood, 112 U. 
S. 360-362. 

It is only the second class of re-issues which are 
closely scrutinized by the Courts. 

Yet, it is conceded by the Brass Co.'s case, that 
under proper circumstances such re-issues may be 
had. What are such proper circumstances? Said 
the learned Justice in that case : 

“ But in reference to re-issues made for the purpose of enlarging the scope 
of a patent, this rule of laches should be strictly applied ; and no one should 


he relieved who has slept upon his rights, and has thas led the public to rely on 
the implied disclaimer involved in the terms of the original patent. And 
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when this is a matter apparent on the face of the instrument, upon a mere 
comparison of the original patent with the re-issue, it is competent for the 
Courts to decide whether the delay waa unreasonchle, and whether the re-issue 
was therefore contrary to law and void.” 


And again, “ Any unnecessary laches or delay, etc., 
etc., effects the right to re-issue the patent.” 


The whole subject was again considered in Mahn 
v. Harwood, (112 U.S. 360), with the same result, 
where Mr. Justice Bradley said any delay which the 
Court might deem “unnecessary and unreasonable,” 
would be fatal to the validity of a re-issue. So like- 
wise Mr. Justice Mathews, in Wallensac v. Reiher, 
(115 U. 8. 96), expressed similar views ; and the law 
on that subject is now beyond question. 

We gather from the foregoing, that before a re- 
issue can be declared void on the ground of laches, 
there must be an unreasonable and unnecessary delay, 
showing that the patentee has slept on his rights and 
led the public to rely on the implied disclaimer in 
the original ; and this must be plainly apparent on 
the face of the instrument, from a mere comparison 
of the re-issue with the original. 


First, then, there must be an unreasonable and un- 
necessary delay. Mere lapse of time alone and unaided 
is not sufficient, as in the case of two years public 
use prior to the application for an original patent. 
True there is a dictum in the Brass Co.’s case to the 
effect that “a public disclaimer” in a patent should 
be construed as favorably to the public in case of a 
re-issue as the two vears prior public use in case of 
an original; but it is plain that the language does 
not exactly cover the point in hand, and it is equally 
clear, from the rationale of the decision and subse- 
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quent remarks contained therein, that it does not 
decide that a delay of two years is alone and unaided 
an unreasonable delay. Two years might in certain 
cases be an unreasonable delay. In fact, twenty 
months has been held to be an unreasonable delay 
in one case (New v. Warren, 22 Off. G. 588). On the 
other hand, more than two vears may not be an un- 
reasonable delay. 


Said Mr. Justice Bradley in Mahn v. Harwood, 112 
U.S. 361: 

“ No precise limit of time can be fixed and laid down for all cases. The 
Courts will always exercise a proper liberality in favor of the patentee.” 

And Mr. Justice Mathews, in Wadllensae v. Reiher, 
115 U.S. 96, said a delay of more than two vears 
was fatal, wnless accounted for and shown to be reason- 


able. 


The question is one entirely dependent on the 
special circumstances of each case. The ordinary 
doctrine of negligence applies, and that is a relative 
term. The negligence of children cannot be meas- 
ured by the same rules of law which measure that of 
adults. What is negligence in the one may not be 
negligence in the other. This rule must be applied 
to the case of re-issued patents when an unreasonable 
delay is charged. It is necessary in correctly de- 
termining the reasonableness or unreasonableness of 
the delay, to consider, weigh and pass on the facts 
and circumstances attending the delay. Take an 
illustration: Suppose that on the very day a patent 
is granted, the patentee is taken sick and is confined 
to his bed and remains at the point of death for more 
than two years so that he could attend to no busi- 
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ness. Or again, suppose he is kidnapped and forci- 
bly transported to a foreign country, where he is 
confined and does not escape until long after two 
vears. The moment he is at liberty, it may be two, 
three four, or five years, or even longer, he applies 
for a re-issue of this patent. Could it be contended 
that he was guilty of an unreasonable and unneces- 
sarv delay? On the contrary, he exhibits the 
greatest diligence, because he applies for the re-issue 
at the very first moment he is physically able to do 
so. His delay is not unreasonable, not unnecessary. 

These views are fully sustained by this Court in 
Wallensac v. Rether (supra), where the ordinary 
equitable doctrine of laches in regard to relief on 
the ground of fraud, was held applicable to the re- 
issuing of patents. 


Let us apply these principles to the case at bar. 
It is admitted that Fisher was not guilty of any un- 
reasonable or unnecessary delay in applying for his 
first re-issue, it being within two years after the date 
of the original patent. 

Suit was brought by him on the first re-issue 
against these same defendants, the case being enti- 
tled Fisher v. Craig, No. 1144, U.S. Cireuit Court, 
District of California. 

The result of that suit was to show the invalidity 
of the first re-issue, as will be seen from the follow- 
ing testimony of Fisher (page 606), viz: 

“Q. Were vou the complainant in the case of Fisher v. Craig, No. 1144, 
tried in this Court some years ago? A. Yes, sir. Q. Was the patent sned 
on in that case the same patent as the one upon which the present suit is 


based, Exhibit A A? <A. It was not; it was the patent of which A A is a 
re-issue. Q. Which one of these re-issues cited in the title of the patent, 
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Exhibit A A, was that suit commenced under? A. It was the Re-issue No. 
5193, dated December 17, 1872. Q. Did the result of that suit convince you 
that your patent was inoperative as it then stood? A. It did. Q. What was 
the reason of your taking out the present re-issue? A. The reason was to 
remedy the defect in the o:her pa‘ent.” 


The facts bring the case directly within the doe- 
trine laid down in Pappenhusen vy. Falke (2 Fish, 
213), where it was said : 

“Tt not unfrequently happens that a judicial interpretation of the speci- 
fication or claim of a patent, or both, discloses to the inventor and patentee 
fer the first time the defects in the instrument, and shows him that he has 
unwittingly restricted his rights within narrower limits than his discovery, or 
so inartificially described his invention, that he has failed to secure any sub- 
stantial advantage by it. Such a disclosure furnishes a proper occasion for a 
surrender and reissue, when the error was inadvertent, and is clearly within 
the beneficent design of the statute.” 

Similar views are to be found in 

Doughty v. West (6 Blateh, 429). 

Bliss v. Gaylord (6 Blatch, 279). 

Hence we say that Fisher was guilty of no un- 
reasonable or unnecessary delay in taking out his 
first re-issue; that after he had taken it out he com- 
menced suit on it against these same defendants, 
and is was not until after the termination of that 
litigation that the defect in the patent was made 
manifiest. It required a “judicial interpretation” 
to ascertain the defect. Under such circumstances 
Fisher certainly cannot be charged with any unrea- 
sonable or unnecessary delay prior to the termination 
of that swt, and the time from which he will be 
chargeable is the time of its termination. Since a 
“judicial interpretation ’ was required to ascertain 
the defect, Fisher was justified in waiting for the 
same before re-issuing, and there was no wnreasona- 
ble or unnecessary delay in so doing. 
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Now there is not a particle of evidence in the 
record to show when the decree was rendered in the case 
of Fisher v. Craig. It was stipulated on the trial 
below that all the evidence in that case might be 
considered in evidence in this case; but none of said 
evidence or of the papers, records, or proceedings, 
appear in the Transcript of the Record. They have 
not been brought here by appellants. Such being 
the case, it is impossible for this Court to determine 
whether there was any unnecessary delay in apply- 
ing for the second re-issue. We know the date of 
the application, but we do not know the date of the 
decree in Fisher vy. Craig. It might have been a 
month, a year, or two years prior to the application, 
or even longer. There might have been an unrea- 
sonable and unnecessary delay, or there might not ; 
and such question can only be determined when we 
know what the delay actually was. We know one 
date, but not the other. It requires two points to 
fix a right line. One alone is not sufficient. 


Under this state of the proof the Court must pre- 
sume that there was no unreasonable or unnecessary 
delay in applying for re-issue 8876. In the absence 
of proof to the contrary, all presumptions are in 
favor of the validity of a patent, whether original 
or re-issued. 

In the next place the invalidity of the re-issue 
must be made to appear from a comparison of the 
re-issued patent with the original. It is purely a 
mattter of legal construction. 


Said the Court in Miller vy. Brass Co.: 


“ And when this is a matter apparent on the face of the instrument, upon 
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a mere comparison of the original patent with the re-issue, it is competent for 
the Courts to decide whether the delay was unreasonable, and whether the re- 
issue was therefore contrary to law and void.” ' 

Now as stated before, the patent of which this is a 
re-issue, to-wit: Re-issue No. 5193, was not in evi- 
dence on the trial of the case in the Court below. 
No trace of it appears in the record. Hence it is 
impossible for this Court to compare the two instru- 
ments. It must be remembered, that in order to 
decalare a re-issue void solely on the ground of 
laches, the Court must have the patent of which it 
is a re-issue, before it for the purpose of comparison, 
so as to ascertain the nature of the defect alleged to 
have existed, and by reason of which the re-issue 
was necessitated. Since Re-issue No. 5193 is not be- 
fore the Court, it cannot be ascertained what was the 
defect in tt. 

It may have been an insufficient or ambiguous 
specification, or it may have been from a too narrow 
claim. In the first contingency the doctrine of 
laches would not apply. (Mahn v. Harwood.) It is 
only in the second contingency, viz: where there is 
an expansion of claims, that the strict doctrine of 
laches would apply. Since this Court does not 
know what was the cause or reason of the re-issue, 
the question of its invalidity cannot be considered. 

It will not do to compare Re-issue 8876 with the 
original No. 110222, as we have already seen. It is 
not a re-issue of that patent. There is no question 
us to laches in applying for the re-issue (No. 5193) 
of the original. That re-issue was within two years, 
and as a matter of fact there was no laches. The 
question is as to laches in surrendering Re-issue 
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5193, and securing Re-issue 8876. Besides, as we 
have before shown, the original patent is not prop- 
erly in evidence here, and cannot be considered on 
this appeal. 


I]. 
QUESTION OF INFRINGEMENT. 


~The lower Court found that the appellants had in- 
fringed upon the second and third claims of the patent. 
Was the decree correct in that particular? At the 
very threshold of this enquiry, we are met with a 
most serious objection. 


All the evidence which was before the lower Court is 
not before this Court. 


As already stated, the case was tried principally on 
the evidence taken in the prior case of Fisher v. 
Craig, consisting of oral testimony and a large num- 
ber of models. (Record 570 and 574.) The addi- 
tional evidence which was taken consists almost 
entirely of the testimony of experts concerning those 
models. But none of the evidence in Fisher v. Craig 
appears in the record. It is wholly omitted. Nor 
have any of said models been brought here. They 
are not before this Court. Among them was a model 
of appellants’ machine (Exhibit L), and one of ap- 
pellees’ (Exhibit B B). Record 601, 569. In other 
words, appellants have brought up only a portion of 
the record on which the case was tried. How can 
this Court say that the decree is not supported by 
the evidence, when it is not apparent what the evi- 
dence was? How ean it understand the construction 
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and principles of those models, or appreciate the 
minute oral descriptions thereof given by experts, or 
test their accuracy, when the models are not here? 
It would be a poor compliment to the learned Justice 
of this Court and the Judge of the Cireuit Court, 
who tried the case on two separate occasions, to hold 
that their decree is not supported by the evidence, 
when it is not known what that evidence was, or at 
least a large portion of it? 

We claim that, under these circumstances, the 
question of infringement cannot be considered on 
the merits; and we accordingly invoke the familiar 

° . . s 
doctrine governing appellate tribunals, that a decree 
appealed from must be presumed correct in’ the ab- 
sence of a contrary showing. Error must aftirma- 
tively appear, and must preclude every other possible 
theory. 

But, sav the appellants, there Is a stipulation in 
the record from which the construction of our ma- 
chine can be seen, and it shows there is no infringe- 
ment. 

That stipulation is at page 571, and reads as fol- 
lows : 

“ Respondents admitted that they have made and sold Little Giant Hy- 
draulic Machines since the date of the patent, Exhibit A A, and before the 
commencement of this suit, and that the said machines consisted of two 
curved sections and a discharge pipe; that the upper end of the lower curved 
section and the lower end of the upper curved section were connected by a 
horizontal or swivel joint, and that the upper end of the upper curved section 
was connected to the rear end of the discharge pipe by a joint consisting of 
an enlargement fitting into a corresponding opening or recess, and connected 
thereto by pivots on which the joint swings, and so arranged as to give verti- 
cal movement to the discharge pipe; that the enlargement was upon the upper 
end of the upper curved section, while the corresponding opening or recess 


into which it fitted was on the rear end of the discharge pipe, and that both 
of these joints were used in each machine manufactured and sold by them. 
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Respondents will produce and put in evidence a correct model of the Little 
Giant Machines made and sold by respondents, illustrating the description set 
forth in the above admission, said model to be used in connection with the 
description in said admission contained, said admission to be inoperative 
until the said model is introduced.” 


And at page GOL we find the following : 


* It is admitted that the model, Exhibit L, introduced in evidence in the 
case of Fisher v. Craig, number 1144, is a substantially correct model of the 
machines made and sold by the respondents since the date of the re-issued 
letters patent, Exhibit A A. 


“ It is agreed that the said model, Exhibit L, shall be taken as answering 
the requirements of the stipulation heretofore entered into.” 

In answer to this we say : 

Ist. Jt is a mere admission made by Appellants’ coun- 
sel voluntarily. We are not bound to aecept it as the 
only evidence of infringement. As a matter of fact, 
it was not the only evidence of infringement. This 
Court cannot say that the decree of infringement was 
based solely on that admission. The burden is on 
Appellants to show there was no evidence whatever prov- 
ing infringement, and this is not shown by merely 
pointing to their own admission and saying that it 
does not show an infringement. 

2d. The admission is imoperative here because of the 
absence of the mode, Erhiit L. That model was made 
a part of the admission by express words. The ad- 
mission Was “inoperative until the said model is in- 
troduced.” The model was introduced, and from an 
inspection thereof and comparison with the patent, 
aided by testimony of experts and a knowledge of 
the state of the art, the lower Court made a certain 
decree. That model is not before this Court, nor is 
a large portion of the oral testimony. If it was a 
necessary part of the admission in the lower Court, 
it is equallv necessary here. It may have varied 
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from the admission. It may have shown the identi- 
cal construction of Appellees patent. It is not 
known, as matter of fact, what it did show. In such 
state of the proof, it must be presumed that there was 
sufficient evidence of infringement before the lower 
Court, and that the decree 1s correct. 


THE MERITS. 


But if the preceding points be not well taken, and the 
Court is of opinion that the admission can be prop- 
erly considered, as well also the testimony con- 
cerning the model, Exhibit L (which is not before 
the Court), we contend that an infringement is 
apparent therefrom. 


A description of the patented machine has already 
heen given, and it will not be necessary to say any- 
thing further on that subject. It will be necessary, 
however, to consider for » moment the construction 
of appellee’s patent and ascertain its scope. There 
are three claims. The first will be omitted, as it 
was not infringed. Both the others were infringed. 
The first of them reads as follows : 

“2. A ball-and-socket joint for connecting the discharge pipe of a bydrau- 


lic mining apparatus with the end of a swivel section B, substantially as 
described.” 


It is contended by appellants that a ball-and- 
socket joint in mechanics is a joint formed by a 
spherical ball working in a hoilow cup or socket, 
which allows it free motion in every direction. — It 
ix further urged, that by using the term ball-and- 
socket, this claim cails broadly for such a joint, that 
Ix, one having free motion in all dircetions, and as the 
joint shown in the patent has only one motion, up 
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and down, the claim is void. The contention is, 
that an ordinary ball-and-socket joint, as technically 
defined in mechanics, was old at the time of Fisher's 
invention. But the claim must not receive this 
broad construction, because such construction would 
render it void. Where the language of a claim is 
equally susceptible of two constructions, one a broad 
one and the other a narrow one, and the broad con- 
struction would render it void, while the narrow one 
would be valid, it must receive the narrow construc- 
tion. It is a favorite rule of patent law to give a 
claim such construction as will uphold it, not such 
as will invalidate it. Hence it frequently happens 
that a narrow construction will be given for the pur- 
pose of upholding the claim. The maxim wt res 
magis valeat quam pereat (Turrill vy. RR. Co., 1 Wall. 
491), is applicable. We must, therefore, discard the 
broad construction of any ball-and-socket joint, that 
is, one moving in all directions, and see if we cannot 
evolve some narrower construction, which will up- 
hold the claim. This can be easily done. Popu- 
larly speaking, a ball-and-socket joint means simply 
a joint where an enlargement is found working in a 
socket. They may be made in various forms, but 
always comprise an enlargement working in a cor- 
responding shaped socket. The enlargement may 
be of different forms. It is not necessarily limited 
to a spherical ball. It may be of cylindrical form, 
as shown in the patent, otherwise there would be no 
protection against formal changes. In speaking of 
Fisher’s joint, expert Hanscom says : 


“ Popularly, I should say it was a ball-and-socket joint. Mechanically, 
one is the same as the other, with the exception that one is cylindrical and 
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the other is spherical. It would not require any invention to devise one, where 
the other was in existence.” (Record 754). 


The claim says—a ball-and-socket joint swbstan- 
tially as described—referring to the drawing and de- 
scription for the particular mechanism. By such 
reference, we find a ball-and-socket joint of a partic- 
wlar description, that is, not a scientifically perfect 
ball-and-socket joint, moving in all directions, but 
a joint consisting of a ball (enlargement) fitting 
into a corresponding shaped socket, and so arranged 
as to have only one motion, viz: a vertical up-and- 
down motion. Such a joint was new. It was never 
seen before Fisher’s invention. It was useful. It 
supplied a long-felt want in hydraulic mining. Nu- 
merous inventors, including these defendants, had 
labored to supply this want, and all others had failed. 
Fisher alone succeeded. — His genius accomplished 
it by taking a ball-and-socket joint and limiting it 
to one motion. This is the proper construction of 
the claim. Any other would be to fritter away a 
meritorious invention by sacrificing substance to 
form. Appellants’ objection degenerates into one 
of inere names. It makes no difference what name 
Fisher gave his joint, so long as its nature was 
shown. He might have ealled it a “ knuckle joint,” 
“a rule joint,” “a cup and flange joint,” or even 
simply “a joint having such and such construction” 
(giving it), When he said ‘a ball-and-socket joint 
substantially as described,’ and described it in’ the 
drawing and specification, he did all that was neces- 
sary. It is not the name, but its essence and substance 
that is material. 


The third claim reads as follows: 
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“3. The discharge pipe E having a semi-cylindrical or ball-shaped en- 
largement at its base, in combination with a corresponding cup-shaped socket, 
D, on the end of the horizontally swivelling section B, substantially as and 
for the purpose described.” 

The construction of this claim will be gathered 
from what has already been said. It is differently 
worded, but contains substantially the substance of 
the second claim, with other elements added, viz: 
the discharge pipe and swivelling section. The terms 
semi-cylindrical and ball-shaped are used as convertible 
terms, showing that form is not of the essence of the 
invention. <A globular enlargement (as in appellants’ 
machine) would be covered by it. This view was 
taken by the lower Court when it decreed an infringe- 
ment of the claim. No anticipation of this claim, 
however, is alleged, and it will not be necessary to 
consider its construction further. We will add that, 
even if the Court holds the second claim void, the 
third claim is good, because its validity is not ques- 
tioned. (See answer.) The only issue we have to 
meet on this claim is that of infringement. - 


It will now be in order for us to consider 
THE INFRINGING MACHINE. 


This machine is called the “ Little Giant.” Accor- 
ding to the admission appearing at page 571 of the 
Record, it contains two curved sections, connected 
by a horizontal swivel joint, and a discharge pipe 
connected to the upper end of the upper curved sec- 
tion by means of a joint consisting of an enlarge- 
ment on the end of the curved section fitting into a 
corresponding opening or recess at the base of the 
discharge pipe, and moving vertically on side pivots. 


30 


The lower joint is identically like the lower joint of 
Appellees’. It is a “swivel,” and gives a horizontal 
motion throughout the entire sweep of a circle. So 
far the machines are identical. 

The upper joint contains identically the same prin- 
ciple as Appellees’ upper joint, with a slight modifi- 
‘ation of form. It has a ball-shaped enlargement at 
the end of the upper curved section. This enlarge- 
ment is spherical in form, having a cross section cut 
from its outer end to allow the passage of water there- 
through. The base of the discharge-pipe consists of 
a spherical socket for the ball of the curved section 
to fit into, and contains packing for the ball to rest 
and move against. 


When the ball is placed in the socket, the socket 
fits over and covers the surface of the ball, thus en- 
abling the ball to move freely in the socket in any 
direction, forming a universal ball-and-socket joint. 
This universality of motion, however, is the very 
thing to be avoided. Only an up-and-down motion 
is required. Accordingly, two small holes (one on 
each side) are drilled through the thickness of the 
socket and ball, terminating in the interior of the 
ball, and pins are inserted through these holes. These 
pins act as pivots on which the ball turns. Lateral 
movement is prevented, and the joint moves only in 
a vertical plane up and down. 

In this way we have a machine giving the hori- 
zontal motion by means of the lower or swivel joint, 
and the vertical or up-and-down motion by means 
of the upper joint. The two machines contain iden- 
tically the same principle. They both accomplish 
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identically the same purpose, to-wit: a combined 
horizontal and vertical motion of the discharge pipe, 
by substantially the same means, to-wit : a horizontal 
swivel joint connecting the two curved sections and 
a vertically moving ball-and-socket joint connecting 
the nozzle with the upper curved section. The only 
variations from the patent found in Appellants’ ma- 
chine are certain formal or mechanical changes, 
which do not affect the integrity of the invention. 
Those variations are found in the upper joint, and 
are the following : 


1. In the patent, the male part of the upper joint is 
cylindrical; in Appellants’ machine its globular or spher- 
real. 

2. In the patent, the male part of the joint is at the 
base of the discharge pipe, and the female part at the end 
of the curved section ; in Appellants’ machine, these posi- 
tions are simply reversed. : 

3. In the patent, the pivots on which the joint moves 
are larger than those in Appellants’ machine. 


We contend that all of these are mere formal 
changes, mere mechanical differences, which may, 
perhaps, make a better machine, but not a different 
one. Thev do not mount to the dignity of inven- 
tion, and therefore they constitute an infringement. 
Let us consider them more minutely. 


THE CYLINDRICAL FORM. 
As to the first one—our joint is a cylinder work- 
ing in a corresponding shaped (i.e. cylindrical) socket. 


Appellants’ joint is a sphere, working in a correspond- 
ing shaped (i. e. spherical) socket. Both joints ac- 
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complish the same purpose in substantially the same 
way. The difference is not one of principle, but one 
merely of form. It is merely the difference between 
two geometrical forms, both of which work on the 
same principle. Change of form is not a substantial 
change, unless form is of the essence of the inven- 
tion. 


Thus in Winans v. Denmead, (15 How. 330), the 
claim was for a “a coal car having a body in the form 
of the frustum of a cone.” That is to say, it was an 
inverted truncated cone. The object of this con- 
struction was to obtain a distribution of pressure 
equally in all directions. The Defendants had used 
a car body “octagonal in form.”’ It was held to be 
an infringement ; that is to say, an octagonal-shaped 
cavity was held to be the same thing as a conical- 
shaped one. 


’ 


So, too, in Murphy v. Eastman (5 Fish. 306), we 
find similar views expressed. The invention was a 
brush-head designed to obviate the breaking and 
scratching of articles dusted. Around the head was 
a groove, into which was fitted a rubber ring in the 
shape of a rhombus, so that the ring, fitting into the 
groove, Which had a sharp angle in it, presented a 
sharp angle outward. The claim was for a brush- 
head provided with an angular groove around the lower 
side, with a rubber ring fitting therein, ete. The de- 
fendant had used a brush-head containing a circular 
groove, With a rubber ring fitting therein. This was 
held to be an infringement by Judge Shepley—the 
difference between the two devices being merely a 
difference of geometrical form. 
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And so likewise in the English case of Jn re Newall 
& Elliott (4 C. B. N.S. 269), a cylinder with a spheri- 
cal-shaped top was held to be an infringement of a 
cone. 


The principles which decided the above cases must 
govern the case at bar. We have two geometrical 
forms, both accomplishing the same purpose in sub- 
stantially the same way—one a cylinder, the other a 
sphere. Form is not of the essence of the invention, 
for the invention is operative in either form. Because 
our patent shows only one of these forms, we are not 
thereby limited to that particular form. We are not 


‘precluded from other forms. Says Judge Blatchford, 


in LeRoy v. Tatham (2 Blatch. 486): 


“A change of form is not a substantial change. A patentee is not con- 
fined to the precise arrangement shown in his patent. Formal changes are 
nothing; mere mechanical changes are nothing. All these may be made out- 
side the description of the patent.” 

And Judge Shepley was equally felicitous in ex- 
pression in the brush-head case, supra, when he said: 

“The patentee does not claim in terms the thing patented, however its form 
and proportions may be varied ; but the law so interprets his claim without the 
addition of these words. In contemplation of law, after he has fully described 


his invention and shown its principles, and claimed it in a form which per- 
fectly embodies it, unless he disclaims other forms, he is deemed to claim every 


form in which his invention may be copied.” 


Apply these principles to the case at bar, and we 
readily see that the spherical enlargement of Hoskin 
is the same thing as the cylindrical enlargement of 
Fisher. They both accomplish the same result, to- 
wit : a vertical motion of the nozzle. They both ac- 
complish it in substantially the same way, to-wit : by 
an enlargement fitting into a corresponding shaped 
socket to form a joint. True, one enlargement is 
spherical and the other cylindrical; but that is a 
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mere structural difference. The spherical shape may, 
perhaps, make a better joint, but beyond that it ac- 
complishes nothing not accomplished by the cylin- 
drical shape. In other words, form is not of the 
essence of the invention. 

Ferdinand Formhals, a distinguished civil engi- 
neer, Who was the chief expert witness for Appellants 
on the trial in the Court below, fully upholds this 
theory. At page 620 of Record, he was asked : 


“Q. 44. Tell me what the round shape of the ball in Exhibit L (appellants’ 
machine) accomplishes more than this cylindrical shaped joint in the Fisher 
machine. What more does it accomplish than this Fisher joint does by being 
cylindrical? A. Jt accomplishes the same thing, only there being corners and 
angular places, the Fisher joint would not be apt to be as tight as the other 
one. Q. 45. They both produce the same result, do they? A. They both 
produce the same result. Q. 46. In substantially the same way? A. In sub- 
scantially the same way.” 


J. M. Stockman, an expert witness called by the 
appellees, testified that in his opinion if the upper 
joint in Fisher's machine (evlinder working in cyl- 
indrical socket) was known and in use, it would not 
require any invention for a mechanic skilled in the 
art to construct the upper joint in appellants’ machine 
(a sphere working in a spherical socket). (Record, p. 
714, Ques. 9.) He thinks the two joints are the same 
thing and identical in principle. (See his whole 
testimony.) 

W. W. Hanscom, another expert for appellees, 
after testifving to the different forms of the two 
joints, was asked : 

“In your opinion, would’one of these joints be the mechanical equivalent 
of the other?” 


To which he replied : 


“ Yes, I should say it would, although they are not made just in the same 
fourm. What I consider a mechanical equivalent is one machine that will do 
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the same work as another, taking it broadly, although it may not be con- 
structed in just the same way ; if it is doing the same work in substantially 
the same manner, it is a mechanical equivalent.” (Record p. 747, ques. 8). 


And again, the same witness, at page 750. ques. 19: 


“Then supposing that a hydraulic machine, constructed in all essential 
particulars like exhibit B B (Fisher's Machine), was in existence, would it, 
in your opinion, require invention to construct a machine similar to Exhibit 
L L (Appellants’)? A. No, sir; I should not, with my present knowledge.” 


Indeed the testimony is overwhelming, that the 
spherical joint has no function different in principle 
from that of the cylindrical; that form is not of the 
essence of the invention; that the two joints are 
mechanical equivalents. 


Let us now consider the second difference, to-wit : 
REVERSAL OF PARTS. 


In Fisher we find the male part of the joint (the 
enlargement or ball) at the base of the discharge 
pipe, and the female part (the socket) at the end of 
the pipe section. Hoskin has simply reversed these 
positions. He has placed the male part of the joint 
(the ball) on the end of the pipe section, and the 
female part (the socket) at the base of the discharge 
pipe. This is a favorite trick with infringers. 
They think by avoiding the technical worditig of 
the claim, they avoid its substance. Our patent in 
terms calls for a ball-shaped enlargement at the base 
of the discharge pipe and a corresponding shaped 
socket on the end of the pipe section. Appellants 
hope to avoid the charge of infringement by naively 
saying, ‘We have no enlargement on our discharge 
pipe. We have no socket on our pipe section.” But 
it is well settled that reversal of parts, not accompa- 
nied by a change of function or mode of operation, 


36 


does not amount to invention nor avoid the charge 
of infringement. This principle of patent law is so 
elementary, that it will not be necessary to do further 
than to refer generally to the text-books, and par- 
ticularly to the case of Atlantic Works v. Brady, (107 
U.S. 192.) 


In addition we will say, it is only in the third 
claim that the parts are thus relatively located. The 
second claim calls broadly for ‘“a_ ball-and-socket 
joint for connecting the discharge pipe of a hydrau- 
lic mining apparatus with the end of a swivel sec- 
tion,” etc. It does not say that the ball is at the 
base of the discharge pipe, and the socket at the end 
of the pipe section. The arrangement may be that 
way, asin Fisher’s machine, or it may be reversed, 
as in Hoskin’s. Hence this particular defense can- 
not be made to the second claim at all, but only to 
the third. , 

Now, considering it with reference to the third 
claim, it will be seen at a glance that this reversal of 
parts gives no new function to the machine. In 
either case the machine operates in substantially the 
same way. The witnesses so testify. Fisher says: 

“The only difference is that the ball is on the end of the upper section of 
the joint in defendants’ machine, while in mine it is on the end of the dis- 


charge pipe. The ball in their machine is the reverse of mine.” (Record 
606, Ques. 6.) 


And again: 


“The only difference is that in the two machines the ball and socket are 
reversed. They operate in exactly the same way They produce exactly the 
same result.” (Record 607, Ques. 8,9 and 10.) “There is no mechauical or 
other difficulty whatever in reversing the parts in my joint and making them 
operate in a hydraulic machine. There is no difficulty in packing the joint 
thus reversed in order to make it operative.” (Record 733, Ques. 8 and 9.) 
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Testimony of J. M. Stockman : 


“In my opinion, it would make no difference whether in Exhibits B B 
(Fisher’s machine) the ball-shaped enlargement, shown on the rear end of the 
discharge pipe, was placed upon the upper end of the curved section, and the 
socket, which is now shown on the upper end of the curved section, placed on 
the rear end of the discharge pipe. There would be no mechanical difficulty 
encountered in making that reversal of parts. It could be done one way as 
well as the other. It wont make any difference. (Record p. 715, Ques. 10, 
11, 12.) 

Ferdinand Formhals, an expert witness for appel- 
lants, testifies that the parts could be reversed in 
Fisher’s machine—that is, the ball placed on the pipe 
section, and the socket on the discharge-pipe, as in 
Hoskin’s machine—and it would be the same thing, 
would operate as before, would make no difference, 
and he winds up by saying the two joints are me- 
chanical equivalents. (Record 622-25.) 

The above evidence clearly shows that this rever- 
sal of parts is merely a formal change; that the ma- 
chine would work equally well in either form ; that 
no new function is imparted by such reversal of 
parts. It follows, therefore, that the patent covers 
both forms. 


Further, a mere inspection of Fisher’s patent shows 
that such reversal of parts could be made without 
changing the principle of the machine or affecting its 
efficiency. It is claimed by Appellants that this re- 
versal of parts shown in their machine, is a substan- 
tial change, because the pressure of the water tends 
to force their joint asunder, while in Fisher’s ma- 
chine the water pressure tends to make the joint tight. 
This objection is more fanciful than real. In Ap- 
pellants’ machine the pivots hold the parts together, 
and while in that position, the pressure of the water 
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forces the ball against the sides of the socket, and 
makes a water-tight joint. Remove the pivots, and 
then the water would force the parts asunder. The 
same is true of Appellants’ joint. The ends of the 
cylinder form pivots or bearings, and they press 
against the flanges a a on the cap (shown in the cut 
supra). The pressure of the water thus makes the 
joint tight and the flanges keep the parts together. 
Remove the flanges, and the water would force the 
parts asunder in the same way as In Appellants’ ma- 
chine. The two are identical in this regard. 

The above is fully borne out by the testimony. 

Testimony of Fisher, p. 605, Ques. 192-3-4-5. 

Testimony of Formhals, p. 616, Ques. 20, p. 623, 
Ques. 57-66. 

Testimony of Stockman, p. 725, Ques. 5-6. 


THE PIVOTS. 


This is the third difference claimed to exist be- 
tween the machines. The upper joint of appellants’ 
machine turns on two small pivots—one on each 
side—formed by pins inserted through the sides of 
the socket and ball. It is contended that no such 
pivots are shown in Fisher’s machine. A moment’s 
reflection will show the fallacy of tiis argument. 
The cylinder in Fisher’s machine works in a corres- 
ponding shaped socket, thereby forming a ball-and- 
socket joint, having one motion. The ends of the 
cylinder are flush up against the ends of the socket, 
and are in contact therewith. The cylinder is held 
in the socket, when the pressure is on, by the flanges 
in front. The pressure of the water forces the metal 
faces together and a water-tight joint is formed. 
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It is obvious that the ends of the cylinder, work- 
ing against the ends of the socket, form bearings or 
journals for the joint to turn on, which are the 
equivalents of appellants’ pivets. The only differ- 
ence is in their size—those of Fisher being formed 
bv the entire diameter of the cylinder, and those of 
appellants’ by small pins. Fisher could just as well 
have made small pivots as large ones. He could 
have inserted a small pin in each end of the cylinder 
and used that for a pivot instead of the entire end 
of the cylinder, and that would have required no 
invention. Here again we find a slight variation in 
form, a mere structural difference. Appellants’ ex- 
pert, Formhals, testifies positively that he finds in 
Fisher's machine the equivalents of Hoskin’s pivots 
(Test. 636, Ques. 22). Expert Stockman testifies to 
the same thing. He says: 


“It would make no difference at all whether the pivot bearings in com- 
plainants’ exhibit B B were made on the outer ends of the cylindrival-shaped 
enlargement, or whether they were made smaller s0 as to serve as simple 
pivots. In my opinion, it would not require any invention for a person skilled 
in the art to reduce that bearing in the manner I have stated. It would only 
be a mechanical substitute which any man might try. I don’t think it would 
require any invention to do it. It would be a matter that would be well 
known to any skilled mechanic, and that he might try. (Record p. 715, 
Ques. 12-13.) 


Expert Hanscom likewise testifies to the same 
point. Says he: 


“TI consider the cylindrical section of the tube (on Exhibit B B) the 
equivalent of the pivots in the other joint. (Record 751, Ques. 25 ) 


From this it will be seen that the appellants have 
simply reduced the size of our pivots. There is no 
invention in diminution any more than in enlarge- 
ment. 

“But,” say Appellants, “ we use packing in our joint, 
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while yours is a surface joint.” We have shown 
that there are two ways of making a water tight 
joint. One is to grind the surfaces: the other to in- 
terpose a packing. The first course is pursued in 
Fisher’s machine: the second in Hoskin’s. Both sys- 
tems are old, and have been known in mechanics fog 
many years, and it is a matter of option with the 
mechanic which style he uses. (Formhal’s Test., p. 
635-6 ; Stockman, p. 728, ques. 5.) In either case 
the water pressure makes the joint tight. When no 
water is passing through Appellants’ machine, the 
joint is loose and the discharge pipe hangs limp; 
but when water passes through it, the joint becomes 
tight and rigid (Formhals, p. 616). The same is true 
of Appellees’ machine. So far as the question of 
packing is concerned, there is no material or sub- 
stantial difference between the two joints. 

The foregoing are the only particulars wherein any 
differences can be discerned between the rival ma- 
chines, and those differences we have endeavored to 
show are not substantial or material, but are mere 
formal changes, mere structural differences, all within 
the scope of the patent. By an analysis of the ma- 
chines we have shown an infringement, irrespective 
of the oral evidence, and we shall close this part of 
our brief by quoting from the testimony of Formhals, 
an expert witness, produced by Appellants them- 
selves : ) 

“Q. 31. Take Exhibit L (Hoskin Machine) in your hand and tell me how 
many motions that upper joint has? A. That has but one motion. Q. 32. 
What motion is that? A. It is an up-and-down. * * * Q. 33. Is it 
necessary that that joint should have any more motions than that one? A. 


No, sir. Q. 34. The only object of that joint, then, is to get the up-and-down 
motion, is it? A. It is to get the up-and-down, and also to keep a tight joint. 
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Q. 35. That joint has a ball-shaped enlargement, has it? <A. Yes, sir. Q. 
26. Fitting into a corresponding shaped socket? A. Yes, sir. Q. 37. It has 
trunnions upon each side of it, upon which the socket portion works over the 
ball? A. Yes, to keep them together. Q. 39. Take the model Exhibit B B 
(Fisher's Machine). Don't you find an enlatgement on the end of the dis- 
charge pipe, on that machine? A. On the end of the discharge pipe there is 
an evlargement. (). 40. That enlargement fits into the corresponding socket 
in the upper end of the scetion, does it not? A. Yes, sir. Q. 41. What mo- 
tion has that joint? A. One—up-and-down. Q.42. The same as the mo- 
tion in the Little Giant Machine? A. Yes, sir. Q. 43. Has it got bearings 
on each side, the same as the pivot bearings on the Little Giant Machine? 
A. Bearings on each site. (. 44. Tell me what the round shape of the ball 
in Exhibit L accom ishes more than this cylindrical-shaped joint in the 
Fisher machine? Whiat more does it accomplish than this Fisher joint does 
by being cylindrical? A. It accomplishes the same thing, only there being 
corners and angular places, the Fisher joint wouldn't be apt to be as tight as 
the other one (). 45. They both produce the same result, do they? A. 
They both produce the sme result, Q. 46. In substantially the same way? A. 
Tn substantially the sine wan. Q 47. Would vou not call this upper joint in 
Exhibit L a mechanical equivalent of the upper joint in Exhibit B B, so far 
as the work they have got to do is concerned, that is, to give the up-and-down 
motion? A. Yes, sir; both joints are intenced to do the same thing, * * * 
Q. 66. Then I will ask you, do you not consider the joint represented in Ex- 
hibit L (Hoskin) as a mechanical equivalent of the joint represented in Ex- 
hibit B B (Fisher . A. It is a mechanical equivalent.” 


Such is the testimony of appellants’ own expert, a 
man who has been a mechante for thirty years, and 
who has set up and operated appellants’ machines. 
His testimony alone is abundantly sufficient to prove 
an infringement of both the second and third claims. 
In the “ Little Giant” we find a ball-and-socket joint 
connecting the discharge pipe and pipe section. That 
joint has only the vertical motion, as in Fisher's 
upper joint, and infringes the second claim. We 
also find in the “Little Giant” a joint formed 
by a ball-shaped enlargement fitting into a corres- 
ponding shaped socket, and that infringes the third 
claim. 


ITT. 
ANTICIPATION, 
Only the second claim is alleged to be anticipated. 
The prior machines set up in anticipation are— 
- Allenwood (patented). 
2. Jenkin W. Richards (not patented). 
3. Quartus Rice (not patented). 


The question of anticipation cannot be considered be- 


COUSE of the li fect iT the record before noted, Models of 


the anticipating machines and also the patents (when 


patented) were offered in evidence in the old case of 


Fisher vy. Craig, No. Vdd, and, by stipulation, were 
used in the case at bar, as before noted herein. But 
none of the evidence in Fisher v. Craig, is in this re- 
cord, nor have any of the models been brought to 
this Court. Therefore, we insist that the question 
cannot be examined here. 

There does appear in the record some oral testimo- 
nv in regard to these prior devices, consisting of ex- 
pert testimony explanatory of ther construction and 
mode of operation. That testimony is unintelligible 
without the models and patents, and must be disre- 
garded in toto. Weinsist on this objection. 

Ibit taking that testimony as faras it goes, it shows 
no anticipation. We shall briefly consider it. 


THRE ALLENWOOD MACTIINE, 


This device was represented by a model, Exhibit 
Jo and a patent, (neither of whieh is) before this 
Court). Witness Hoskin savs : 
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“It has two joints, one for getting horizontal motion, and the other verti- 
cal. One is a swivel metal joint; the other a flexible joint made of -canvas, 
gum or leather, or any suitable flexible material.” (Record 640.) 


Taking this for what it is worth, it merely shows 
a machine consisting of a lower swivel joint and no 
upper joint at all, but a section of canvas hose in its 
i stead, inserted between the base of the nozzle and 
pipe section. These machines are referred to in 
| Fisher's patent, in recognizing the state of the art. 
The section of hose was not a mechanical joint. It 
| gave a universal motion, lateral as well as vertieal. 
This was its objectionable feature. It was unman- 
ageable. It would * buck.” and was dangerous to 
| life and limb. So that, when in use, it had to be 
held in place by block-and-tackle and various other 

devices, 


These machines were entirely superseded by those 


containing Fisher's invention, and that too through 
| the instrumentality of these defendants. They owned 
| the Allenwood patent, and vet they ceased to manu- 
{ facture the machine, but instead thereof, manufae- 
( tured and sold machines containing Fisher's inven- 


tion. (Record 47.) 

That the Allenwood was not a practical success, is 
best evidenced by the fact that in every part of Cali- 
fornia miners, manufacturers, and inventors were 
busily at work trving to invent a machine to take 
its place ; and in each of these machines the difficulty 
| Was encountered in the construction of the upper 
joint—just where the Allenwood failed. [It was not 
until Fisher devised his upper joint that the diffi- 
culty was overcome. 


lt <eems idle to claim the Allenwood as an antici- 
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pation. It shows no ball-and-socket joint. It shows 
no ball-shaped enlargement fitting into a qup-shaped 
socket. 
JENKIN W. RICHARDS MACHINE, 

rye . . * . fa ° ° 

There is no precise oral description of this machine 
in the record. Of course we cannot consider the 
model, because it is not here. The nearest approach 
we find to a description is that given by Fisher, viz: 

“(Q. 67. Describe the operation of the Richards machine from the model 
put in evidence in the case of Fisher v. Craig. A. It has tro universal joints. 
Q 69. What do you mean by universal joints? A. They swing the whole 
sweep of acircle. * * * Q 75. The joint in the Richards machine, which 
connects the discharge pipe with the upper curved section, is different from 
the joint which connects the discharge pipe with the upper curved section in 
your machine, is it not? A. Yes, sir. 4). 76. What is the diflerence? A. Jt 
is a awivel joint in the Richards machine, and mine is a ball-and-socket joint.” 
(Record 585-6.) 

Clearly this is no anticipation. ‘The machine was 
a signal failure, for it was a worse “bucker” than 
Allenwood’s. (Fisher's deposition, p. 585; Hoskin’s 
deposition, p. 643.) Richards applied for a patent 
on the machine before he found out its worthlessness, 
and the patent was granted; but his disgust was so 
great at its conduct, that he failed to pay the final 
government fee, and his application Japsed and finally 
heeame forfeited. 

QUARTUS RICE MACHINE. 


This was represented by model, Exhibit G. (Record 
593.) It had three joints (Record 59-4); but there is 
no clear description of the machine in the record, 
and we cannot ascertain what it was. We do know, 
however, that whatever it was, it was a flat failure. 
Only one of such machines was made, and Rice 
never thought enough of his idea to patent it. 
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None of the foregoing prior machines were success- 
ful. They were all tried, found wanting and dis- 
carded—broken up for oldiron. They were all mere 
abandoned experiments. They cannot anticipate. 


IV. 
THE ACCOUNTING. 


It is claimed by appellants that the master erred 
in the accounting, but what the precise ground for 
this contention is, we are not informed. The master 
made an elaborate report and the Court confirmed it. 
We are willing to rest this point on that report, 
which appears in the record at pp. 44-53. It is as 
able an argument as can be made, and we herewith 
reproduce the main part of it, without further com- 
ment : 


“ The history of hydraulic mining appliances differs in no essential par- 
ticulars from the ordinary history of the progress of invention in many other 
departments of the mechanical arts. For the purpose of washing down 
banks of earth or gravel, in order to secure the gold which they contained, 
machines by means of which powerful steams of water could be utilized were 
necessary, and it was desirable that such machines could be readily moved 
from place to place, and that when once placed in position they could be so 
manipulated that the stream could with ease and safety be directed against 
any desired portion of the bank. For obtaining these objects various devices 
of greater or less efficiency were, from time to time, introduced, commencing 
with the primitive fire hose and culminating in the double-jointed machine of 
the complainant—Fisher—a machine which was unquestionably a great im- 
provement over the best hydraulic mining machines which had preceded it, a 
machine by means of which the practicability of using large streams of water 
under heavy pressures was greatly increased. The chief features of the 
Fisher invention, covered by the second and third claims of his patent, have 
been embodied and used to the greatest advantage in the infringing “ Little 
Giant” machine by the respondents, Hoskin. 


“The manner in which the said respondents have conducted their hy- 
draulic mining machine industry, furnishes most convincing evidence of the 
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superiority of the complainant's patentel improvement. Prior to the 24th 
day of October, 1871, Richard [oskin and the Craigs had for some years been 
engaged in the business of manufacturing and selling machines of this chai- 
acter. Upon that date a contract was entered into between them, the prac- 
tical result of which has been to give to respondents Hoskin the monopoly of 
that business during all the time since the date of Fisher’s infringed re-issued 
patent. Although the experience of said respondents had made them ac- 
quainted with, and they had the right to make and sell machines the best 
adapted to perform the required work, with the exception of a machine em- 
bracing the complainants’ improvements, they have, during the whole period 
of their monopoly, until recently restrained by this Court, made no other ma- 
chines than the Little Giant machine referred to, which owes much of its 
value to the Fisher invertion. The adoption of that invention would seem, 
therefore, to have demonstrated that its use was necessary to adapt the in- 
fringing machine to the purpose required, and by reason of their use of that 
invention the infringers have been enabled to produce a superior machine, 
which met the requirements of the hydraulic miners, and completely con- 
trolled the market, and they have left open to the miners no other way of 
supplying their needs in this direction; and in a recent decision (.Manufactur- 
ing Co. v. Cowing, 15 Otto, 225), it has been laid down by the Supreme Court 
that if the compliinant’s improvement is required to adapt the infringing 
machine to a particular use, and there is no other way open to the public of 
supplying the demand for that use, then it is clear the infringer has, by his 
infringement, secured the advantage of a market he would not otherwise 
have had, and that the fruits of this advantage are the entire profits he has 
made in that market. 

“ But the monopoly of respondents Hoskin, as well as the efliciency of 
their infringing machine, are not t» be altogetherattributed to their adoption 
of the Fisher improvement, but have been in great part owing to their having 
the right to use and using a device called the Macy and Martin Rifles, se- 
cured to said respondents by the Craig-ILoskin contract referred to. Itis true 
that the Fisher double-jointed machine was much superior to any hydraulic 
mining machine theretofore introduced, but in order to attain the best resu!ts 
the rifles were necessary. It therefore becomes necessary in estimating the 
amount of respondents’ profits, which are due to the infringement, to deter- 
mine the relative values of the rifles and of complainants’ patented features 
in the Little Giant machine. The claim of respondents that the value of 
their infringing machine has been materia'ly augmented by the incorporation 
into it of improvements covered by the Hoskin pipe-coupling patent, does 
not seem to be well-grounded. The essential elements which go to make up 
the success of the Little Giant machine are evidently the Fisher invention 
and the rifles. ‘The value of the infringing machine as a marketable article 
is properly and legally attributable to the patented features’ of complainant, 
used in connection with the rifles. If any additional advantage is gained by 
the use of features covered by Rice’s patent, the valne of that advantage is 
established by the contract referred to, 
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“The view here taken is that the value in the infringing machine of the 
rifles is fixed by the Craig-Hoskin contract. At the time that the contract 
was entered into the Craigs were established in the business of the making 
and selling hydraulic mining machines, and were in a position to understand 
and to exact from Hoskin the full value of the right to use the rifles. A 
valne was placed upon the rifle patent and agreed upon by the parties. If the 
value of the rifes in the Litthe Giant machine was greater than the value 
fixed by the contract, that fact is not shown by the evidence, and it is doubtful 
whether in any matter of this character the value of one of several patented 
elements in a machine could be determined upon a basis of greater exa ‘tness 
than that here taken. 

“ Under the circumstances, then, the value of the Fisher inventiou in the 
infringing Little Giant machine is the net profit made by respondents Hoskin, 
since the date of Fisher's re-issned patent, less the amount paid by them to 
the Craigs under the contract. It may be contended that that amount was 
paid as consideration, not only for the right to use rifles, byt also for the right 
to use other patented features which contributed nothing to the efficiency of 
the Little Giant machine: but whether it be considered as having been in 
part paid for such valueless features, or as consideration for securing to the 
Hoskins a monepoly of the business, or as rovalty for the use of the rifles 
alone, the amount paid to the Craigs under the contract included the royalty 
upon the rifles, and it was an expense incidenta! to the business of respondent 
Hoskin, and as such, should be deducted from the profits in this accounting. 

* Whatever profits have been made by respondents Craig, have ari-en from 
the as-ignment to Hoskios by them of patents which they owned, and com- 
plainants can have no interest in such profits 

“ The conclusions reached in this matter may be briefly stated thus: By 
making and putting npon the market no machines except such as embraced 
the Fisher invention when they had a complete monoply of the business, and 
had the right to make and sell the best known hydraulic mining machines not 
embracing that invention, respondents Hoskin settled the proposition that 
only machines coutaining the Fisher improvemeut were marketabl+, and the 
value of that improvement is the value of the entire infringing machine, less 
the value of the features covered by another patent, which latter value is 
fixed by the Craig-Hoskin contract 

“ Adopting this view, it becomes unnecessary to advert to several proposi- 
tivns ably and elaborately presented by counsel in their oral arguments and 
in their briefs, 

“ Respondents’ net profits upon 555 infringing machines, (the number made 


and sold up to date of accounting) say.............+.. ss cenndtiee anewenne ee Ge 
pL ee a $125 00 
Deduct amount paid the Craigs......... 00... cece ceeeeeee 10,075 00 


—-—— $16,200 00 


Leaving a8 a balance .......... scccccccesccesscseseees cececsececesesee, $16,465 33 
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“ T have, therefore, ascertained, and do report that the number of hydraulic 
apparatus made and sold by the defendants, since the second day of Septem- 
ber, 1879, the date of Fisher’s re-issued letters patent, is three hundred and 
fifty-five, and that the gains, profits and advantages which the said defendants 
have received, or which have arisen or accrued to them since the date Jast 
aforesaid from infringing upon the exclusive rights of the complainants by 
the making and selling of the infringing machines referred to, amounted to 
sixteen thousand four huudred and sixty-five dollars and thirty-three cents, 
and that no damages sustained by complainants in addition to respondents’ 
said profits, are due to said complainants, as no proper basis for the assessment 
of such damages has been proved or submitted. ’ 


CONCLUSION, 


Weadd but a word. Fisher's invention is a valua- 
ble one. It filled a long-felt want in hyvdraulie inin- 
ing. It is theoretically perfect. No improvement 
has ever been made on it. [t is known to every 
miner on the Pacific Coast, and, in’ some form or 
other, will be found in every placer mine there now 
operating. Without it, hydraulic mining on any 
considerable scale would be impracticable, and the 
millions of treasure which have been extracted by 
means of it,and thrown into the circulating medium 
of the world, would be Iving in the bowels of the 
earth to this dav. And yet, on account of the in- 
fringements by these Appellants, he has never reaped 
any benefit from his valuable invention. On the 
other hand, they have made large profits by their 
piracy. Between the date of the original patent and 
that of the last re-issue, they made and sold cleven 
hundred machines, for which they cannot be made 
to account. Their profits on those machines must 
have been enormous, for on the 355 which they made 
after the re-issue, thev realized over $16,000 in clear 
profits. -The patent has now expired. It is public 


_ 


49 


property. Fisher can hope for no future benefit 
from it, further than the satisfaction of knowing 
that he has enriched the world by giving it one of 
those great modern inventions in which the present 
age is so prolific; and we ask this Court to grant him 
some small recompense for the fruit of his genius by 
affirming the decree. 
Respectfully submitted, 
JOHN H. MILLER, 
J. P. LANGHORNE, 
Att’ys for Appellees. 


APPENDIX. 


[REPORT OF CHAS. WALDEYER ON HYDRAULIC MINING. ]} 


A single hydraulic nozzle, connected by an iron pipe of any length with a 
distributor, which latter is again connected with the feeding-pipe receiving 
the water from the bulk-head of a ditch or reservoir, has been placed at a 
safe distance from the gravel bank to be washed, a screw attached to the dis- 
tributor (for the purpose of opening or shutting a gate commanding the con- 
nection and flow of water between the distributor and the hydraulic nozzle) 
is turned and a stream of water issues from the nozzle. This stream increases 
in size and strength as the gate opens more and more, and afte. a few minutes 
a body from five to seven inches in diameter, and representing from 500 to 
1,000 miner’s inches, plays with magnificent force against the opposite bank 
of gravel. The water issuing from the nozzle is to the touch as hard as a bar 
of steel, and retains, when thrown from a good nozzle, its cylindrical and con- 
densed shape until it strikes the bank. The effect of this lance-thrust of 
water against the bank is scarcely visible. At the first shock, a thousand 
rays of water fly in all directions; a little later the Jance has buried itself 
deep in the bosom of the bank, and the water boils and hisses over the lips of 
the aperture carrying with it gravel, sand, clay, and whatever other material 
may be at hand. The opening widens; flakes of gravel tumble in all direc- 
tions ; an arch, wide and deep, is made in the gravel bank. The ‘jambs’ of 
the arch to the right and left are demolished by turning the jet of water upon 
them, and the first ‘cave’ in the hydraulic mine takes place. 

“The caved material is then washed into the sluice-boxes, good care being 
taken that an even flow is maintained and that the boxes are not overcharged. 
Pieces of hard gravel, clay, cement, etc., too large to be washed through the 
sluice-boxes, must be reduced to smaller fragments by either the pick or blast. 
For all such material as can be perforated by the churn-drill or augur, the 
process of blasting with Giant powder is considered the cheapest and most 
effective. Rocks and boulders, too large to be sent down by the sluice-boxes, 
must be first broken up. When sufficient clearance has been made to leave 
ample space for the disposition of heavy boulders, tree stumps and other rub- 
bish, either a derrick, or wheelbarrow, or cars can be employed to remove 
such objects to the place of deposit. Even with abundance of room, it will be 
advisable to go systematically to work and keep certain order in the arrange- 
ment. This plan will accustom the working men to dispose at once of any 
incumbrance for good, and at the right place, and will save a great deal of work 
in the long run. In working a hydradlic mine it must be the aim to secure, 
as soon as possible, a large open front, so as to occupy two, three or more hy- 
draulic nozzles, according to the supply of water and general capacity of the 
works 

“These different hydraulic nozzles, being supplied from the same distribu- 
ter, can open a ‘cross fire’ upon any point within 200 feet from the nozzles, 
and thus do great execution.” 
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Print. 


A. FRIEDENSTEIN, CLAIMANT, &C., VS. THE UNITED STATES. 


1 UnITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, Greet- 
ing : 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in. the said circuit court before 
you, between The United States of America against One Package Con- 
taining Forty-three Diamonds, and Augusta Friedenstein, claimant of 
said goods, defendant, a manifest error hath happened, to the great 
damage of the said claimant, as by the record appears, we being will- 
ing that the error, if any hath been, should be duly corrected and 
full and speedy justice done to the part- aforesaid in this behalf, do 
command you, if judgment be therein given, that, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you may have the 
same at Washington on the second Monday of October, eighteen 
hundred and eighty-four, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done thereon to 
correct that error what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the twenty-fourth day of September, in the year of our 
Lord one thousand eight hundred and eighty-four. 


TIMOTHY GRIFFITH, Clerk. 


The foregoing frit is hereby allowed. . 
ADDISON BROWN. 


2 [Endorsed :] U.S. SupremeCourt. 45 Diamonds, &c., plain- 

tiff in error, against The United States, defendant in error. 
Writ of error. Stanley, Clarke & Smith, att’ys for pl’ffin error. U. 
S. circuit court. Filed Oct. 9, 1884. Timothy Griffith, clerk. 


Oct. 9, °84.—Due service of a copy admitted. 
ELIHU ROOT, 
J. P. C,, 
Att'y for Def’t in Error. 


Unitep States OF AMERICA, a 
Southern District of New York, J’ 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the Southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
thirty-three, inclusive, contain a true and complete transcript of the 
records and proceedings had in said court in the case of One Pack- 
age Containing Forty-three Diamonds, and Augusta Friedenstein, 
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claimant of said goods, plaintiff in error, against The United States 
of America, defendant in error, as the same remain of record and 
on file in said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of 
New York, in the second circuit, this fifteenth day of October, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of the Independence of the Unite States the one hundred and ninth. 

[Seal of U.S. Circuit Court, Southern District New York. ] 


TIMOTHY GRIFFITH, Clerk. 
3 Transcript of Record. 


United States Circuit Court, Southern District of New York. 


Forty-THREE Dramonps, &c., and AvuGusta FRIEDENSTEIN, Claim- 
ant, Plaintiff in Error, 
against 
Tue Unirep States, Defendant in Error. 


Leopold Wallach, attorney for plaintiff in error, 150 Broadway, 
New York ; Edwin B. Smith, of counsel for plaintiff Inerror; E lihu 
Root, United States attorney, for defendant. 

U.S. circuit court. Filed June 9th, 1SS4. 


TIMOTHY GRIFFITH, Clerk. 


4 Unirep STATES OF AMERICA, a 
Southern District of New York, j ° 


THe UnNirep STateEs 
vs. 
Forty-THREE Driamonpbs, &c., AUGUSTA FRIEDENSTEIN, Claimant. 


I, Samuel H. Lyman, clerk of the district court of the United 
States of America for the southern district of New York, do hereby 
certify that the writings annexed to this certificate are true copies 
of their respective originals on file and remaining of record in my 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto aflixed, at the city of New York, in the southern dis- 
trict of New York, this ninth day of June, in the year of our Lord 
one thousand eight hundred and eighty-four, and the Independence 
of the said United States the one hundred and eighth. 


[L. s.] SAM’L H. LYMAN, Clerk. 


LEOPOLD WALLACH, Esa., 
Att'y for CUm’t & PUP in Error. 
EDWIN i SMITH, Esq., 
Of Counsel for CUm't & PU in Error. 
ELIHU ROOT, Esgq., 
U.S. Att’y, for De’f't in Error. 
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THE UNITED STATES. 


5 Unitep STATES OF AMERICA, 88: 


The President of the United States to the judges of the district 
court of the United States for the southern district of New York, 
Greeting: 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court befure 
you, between the United States of America, plaintiff, and One Pack- 
age Containing Forty-three Diamonds, and Augusta Freidenstein, 
claimant, a manifest error hath happened, to the great damage of the 
said claimant, as herein appears, we being willing that the error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the party aforesaid in this behalf, do command you, if judg- 
ment be therein given, that, under your seal, distinetly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the cireuit court of the United States for the 
southern district of New York, together with this writ, so that you 
may have the same at the circuit court room, in the post-office 
building, in New York city, on the first Monday of April, eighteen 
hundred and eighty-four, in the said circuit court to be then and 
there held, that, the record and proceeding aforesaid being inspected, 
the said circuit court may cause further to be done thereon to cor- 
rect that error what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eighteenth day of December, in the year of 
our Lord one thousand eight hundred and eighty-three. 


TIMOTHY GRIFFITH, Clerk. [1. s.] 


The foregoing writ is hereby allowed. 


ADDISON BROWN. 
Due service of a copy of the within is hereby admitted. 


N. Y., Dee. 18, 1883. 
ELIHU ROOT, 
S. B.C, 
U. 8. Att’y. 


6 District Court of the United States of America for the Southern 
District of New York, of March Term, in the year one 
thousand eight hundred and eighty-three. 


Before the Honorable William G. Choate, the district judge. 

On the 9th day of March, in the year one thousand eight hun- 
dred and eighty-three, comes Stewart L. Woodford, as the attorney 
of the United States for the said southern district of New York, in 
a cause of seizure and forfeiture of property under revenue laws of 
the Uuited States, and informs the court— 

That on the 28th day of February, in the year one thousand 
eight hundred and eighty-three, Wm. H. Robertson, collector of 
customs for the port and coilection district of the city of New York, 


4 AUGUSTA FRIEDENSTEIN, CLAIMANT, &C., VS. 


seized on land the property described as forty-three diamonds, which 
he now has within said southern district of New York, as forfeited 
to the Uuited States for the causes propounded in the following arti- 
cles : 

That the said goods, wares, and merchandise were brought in the 
ship or vessel, name unknown, from ,a foreign port or place, 
and were on the — day of , one thousand eight hundred and 
eighty-two, unladen and delivered from such ship or vessel, within 
the said port and collection district, without a permit from the col- 
lector and naval officer for such unlading or delivery, contrary to 
sections 2872 and 2874 of the Revised Statutes of the United States, 
and that the value of said goods, wares, and merchandise, according 
to the highest market price of the same, at the said port and district, 

amounts to four hundred dollars. 
7 That the said collector, having cause to suspect a conceal- 

ment of goods, wares, and merchandise in the particular 
dwelling-house, store, building, or other place, No. 66 Nassau street, in 
the city of New York, did, on the 27th day of February, one thousand 
eight hundred and eighty-three, with due warrant therefor, enter the 
sald No. 66 Nassau street, in the daytime,and there search for such 
goods, and did then and there find the said goods, wares, and mer- 
chandise concealed, and did seize and secure the same for trial, and 
that the duties had not been paid or secured to be paid thereon, 
contrary to the said section 3066 of the Revised Statutes of the 
United States. | 

That the said goods, wares, and merchandise, being articles sub- 
ject to duty, were, on the 27th day of February, one thousand eight 
hundred and eighty-three, found in the baggage of a person arriv- 
ing in the United States and were not, at the time of making entry 
for such baggage, mentioned to the said collector before whom such 
entry was made by the person making the same, contrary to section 
2802 of the Revised Statutes of the United States. 

That the said goods, wares, and merchandise were, on the — 
day of ——, one thousand eight hundred and , imported and 
brought into the United States in the ship or vessel, name unknown, 
belonging in the whole or in part to a citizen or citizens inhabitant 
or inhabitants of the United States, from a foreign port or place, and 
were not included in the manifest, and belonged or were consigned 
to the master, mate, officers, and erew of such ship or vessel, con- 
trary to section 2809 of the Revised Statutes of the United States. 

That on or about — day of , one thousand eight hundred 
and ——, an unknown person did fraudulently and knowingly im- 
port and bring into the United States and assist in so doing the 
said goods, wares, and merchandise, contrary to law, and did re- 
_ ceive, conceal, buy, seil, and in some manner facilitate the transpor- 
tation, concealment, and sale of such goods, wares, and merehandise 

after their importation, knowing the same to have been im- 
S ported, contrary to law, contrary to section 3082 of the Re- 
vised Statutes of the United States. 

And the said attorney of the United States, on behaif of the 
United States, saith that all and singular the premises are true ; and 
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| that by reason thereof, and by force of the statutes in such case made 
and provided, the aforementioned goods, wares, and merchandise be- 
came and are forfeited to the use in the said statutes provided. 

Wherefore he prays that due process issue in that behalf, as well 
of attachment, to bring the said property within the custody of the 
court, as of monition, to all parties in interest to appear on the re- 
turn of such process and duly intervene herein by claim and plea 
to the premises; and, due proceedings being had thereon, that for 
— the causes aforesaid the said goods, wares, and merchandise be con- 
demned by decree of forfeiture and the proceeds of the sale or such 
other disposition thereof as the court shall direct distributed accord- 
ding to law. 

STEWART L. WOODFORD, 


United States Attorney for the Southern District of New York. 


(Endorsed :) 31117. District court of the United States, southern 
district of New York. The United States vs. 43 Precious Stones (Dia- 
monds) found at No. 66 Nassau St., N. Y. city. Information of for- 
feiture inrem. §§ 2872, 2874, 3066, 2802, 2809, 3082, R.S. Stewart 
L. Woodford, U.S. attorney. Filed March 9, 1888. 


9 Notice of Appearance. 
—_ - . . . ’ 
United States District Court. 
| Unitep States 
against 
One PacKAGE CONTAINING FORTY-THREE DIAMONDs. 
| Sir: Please take notice that the claimant, Augusta Friedenstein, 
| appears in this action, and that I am retained as attorney and 
solicitor for her therein. 
: New York, March 27, 1885. 
: Yours, Kc., LEOPOLD WALLACH, 
, Attorney for Claimant, 152 Broadway, New York. 
q 
- To Elihu Root, plaintiff’s attorney. 
United States District Court, Southern District of New York. 
Tue Unirep States 
vs. 
Oxe PackaGE ConTAINntnG Forty-THreEE Dramonps, &c., AUGUSTA 
FRIEDENSTEIN, Claimant. 
And now Augusta Friedenstein, intervening for the interest 
10 of herself, as hereinafter stated and set forth, appears before 


this honorable court and makes claim to the said goods, wares 
and merchandise, to wit, one package containing 43 diamonds, &e.’ 
y 
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as the same are attached by the marshal under precept of this court, 
at the instance of the United States, and the said claimant avers 
that she is entitled to possession of the said goods, wares, and mer- 
chandise at the time of the attachment thereof and is still so en- 


titled; that she, the person above named, is the true and bona fide 


owner of the said goods, wares, and merchandise, and that no other 


person is owner of the same. 
Wherefore she prays to defend. 
AUGUSTA FRIEDENSTEIN. 
LEOPOLD WALLACH, 


Solicitor for Claimant, 152 Broadway, New York. 


Ciry AND County OF NEw YORK, 88: 
Augusta Friedenstein, being duly sworn, says that she has heard 
read the foregoing claim, and that the same ts true. 
Sworn to before me this 24th day of March, 1885. 
M. J. COTTER, 
Notary Public, Cityand Co. of N. Y. 


(Endorsed :) Filed March 27, 1883. 


11 United States District Court, Southern District of New York. 


Unrrep States 
against | 
OnE PACKAGE CONTAINING FORTY-THREE DIAMONDS. 


The answer of Augusta Friedenstein, owner and claimant of said 
one package containing 43 diamonds, to the information filed 
herein in behalf of the United States. 


And now comes Augusta Friedenstein, by Leopold Wallach, her 
attorney, and, for answer to the above information against said one 
package containing 43 diamonds, says she is the owner of the goods, 
wares, merchandise in said information mentioned and every part 
thereof, and that the said several goods, wares, and merchandise did 
not nor did any part thereof become forfeited in manner and form 
as in said information in that behalf alleged. 

Wherefore said claimant prays that the said information may be 
dismissed with costs to the claimant. 


AUGUSTA FRIEDENSTEIN. 


City AND County oF New YorkK, 88: 


On this 6th day of April, 1883, personally appeared Augusta 
Friedenstein, above named, and made oath that she is the owner and 
claimant of the goods, wares, and mechandise mentioned above; that 
she has read and knows the contents of the foregoing information, 
and that the same is true. 

NELSON J. WATERBURY, JR., 
Notary Public, N. Y. City and Co. 


(Endorsed :) Filed April 9, 1883. 
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12 Bill of Exceptions. 


United States District Court, Southern District of New York. May 
Term, 1883. 


THe Unitrep States OF AMERICA 
against 
FORTY-THREE D1aMonps (AUGUSTA FREIDENSTEIN), Claimant. 


This cause came on for trial at the May term of the district court 
of the United States, held at the city of New York, before Mr. Justice 
Brown and a jury, on the twelfth day of June, 1883. The United 
States was represented by its attorney, Mr. Root, and his assistant, 
Mr. John P. Clarke, and the claimant by her attorneys, Leopold 
Wallach and Edwin B. Smith. 

In the course of the trial the claimant, by her counsel, took and 
alleged sundry exceptions to the rulings of the court in the admission 
and exclusion of evidence and to the giving and refusals to give, 
instructions to the jury, which exceptions are hereinafter severally 
set forth. 

The first witness called by the Government was Capt. Charles M. 
Brackett, a special agent of the United States Treasury Department, 
having his office in the custom-house in the city of New York. 

He testified that upon the 27th day of February, 1883, in conse- 
quence of certain information communicated to him the day before, 
he went with two subordinates to the store of Goldsmith & Kuhn, 
No. 66 Nassau street, where they found a man and woman and the 

package of diamonds which are the subject of litigation. 
13 The witness said when he reached the store “ the diamonds 

were in the possession of Goldsmith & Kuhn. They told me 
that she (the woman) had handed them to them ;” that Mr. Kuhn, 
who was behind the counter, had the package, and banded it to the 
witness upon his demand of it. The witness took them and re- 
quested the woman (Mrs. Sussman) to accompany him to the cus- 
tom-house, as he wished to make some inquiries about the diamonds. 

He took the diamonds to the custom-house, Mrs Sussman accom- 
panyving him. 

‘The witness continued : “ When I got to the custom-house I tele- 
graphed to Mr. Stevens, the appraiser of diamonds, who came down 
and opened the package. This, however, was after a conversation 
had with Mrs. Heckman or Sussman.” In answer to a question of 
counsel for claimant as to when he took the diamonds the witness 
said: “I took them at the store and took her down to the custom- 
house with them. If her explanation was satisfactory I did not 
intend to seize them.” 

The witness then testified that the package was opened by Mr. 
Stevens, found to contain diamonds, which were examined and 
appraised, and after the conversation with Mrs. Sussman were placed 
in the hands of ex-Gov. Noble, in charge of the seizure room at the 
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custom-house, he (the witness) taking a receipt for them, and that 
he then accompanied Mrs. Sussman to the district attorney’s office, 
where she was further examined, and then suffered to depart. 

The witness was asked by the district attorney: “ When and where 
did you make the seizure of these diamonds?” 

To this inquiry the claimant objected as calling for a conclusion 
of law, but the court overruled the objection and the claimant ex- 
cepted. 

The witness’ reply was: “ The seizure of tlhe diamonds was made 
at the custom-house in this city after I was through with my inves- 
tigation.” 

The witness was then asked by the court: “After your examina- 
tion ?” and replied, “ Yes, sir.” 


14 By Mr. Roor: 


Q. Prior to making the seizure did you have any conversation with 
the woman calling herself Mrs. Heckman or Sussman, in whose 
possession you found the diamonds ? 

A. Yes, sir. 

Q. Please state what that conversation was. 

(Objected to.) 

A. She admitted to me that they were hers. 

by the CourT: 

Q. Who was present and what was done when you first took the 
diamonds from her? 

A. There was a gentleman behind the counter. I understood his 
name to be Kuhn. Goldsmith & Kuhn was the firm. My atten- 
tion was called to the woman before I went into the store—that she 
would be there, and I expected her. I asked her if she had any 
diamonds with her. This gentleman behind the counter says: “I 
have a package here that this lady left last night;” and I said, 
“ Madam, is this your package?” She says,“ Yes.” Said I, “I would 
like to have you accompany me to the custom-house; I would like 
to make some Inquiries in regard to them.” 

Q. How did you get hold of the diamonds? 

A. Well, this party behind the counter handed them to me, and I 
asked her if they were hers, and she said “ Yes;” that was a pack- 
age she had left containing diamonds. It appears they had been 
left for safe-keeping with this party all night. 

Q. Ile said some one gave them to him the night before ? 

A. Yes, sir; that they had been left at the store the night before. 

By Mr. Roor: 

Q. What else happened at the store? 

A. I don’t remember anything further, sir. I asked her to 

15 accompany me to the custom-house with some party with 

her; I have forgotten his name; a small man; Adolph, I 
think it is. 

Q. The person behind the counter, was it ? 


a” 


a™ 
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A. No, sir; a party in company with her; a small man; he is in 
court here now; that is the man (pointing him out). 


’ At this point Capt. Brackett’s examination was suspended to suit 
the convenience of another Government witness, Edmund Cohen, 
who testified that he accompanied Mrs. Sussman to the store of 
Goldsmith & Kuhn on the morning of February 27, 1583, she carry- 
ing the diamonds, for the purpose of selling them to that firm; that 
the witness said, “ Well, gentlemen, have you decided?” They said, 
“Yes; in a few minutes,” and no sooner did they say “in a few 
minutes” than a custom-house officer came in and asked, “ Did you 
offer any diamonds for sale here?” I said, “ Yes, sir.” “ Who do 
they belong to?” I said, “ To this lady ;” and he said, “ You better 
stay here, and Captain Brackett will be in in a few minutes,” and 
he took us to the custom-house. After I was examined I was taken 
to the district attorney’s office and examined there, and then dis- 
charged. 

Upon cross-examination Mr. Cohen said: it was between ten and 
eleven o'clock in the forenoon that they were at Goldsmith & Kuhn’s, 
and that Captain Brackett took the diamonds from Francis M. 
Kuhn. 

The witness Brackett was recalled, and asked this question by 
the district atturney: “ Now state the conversation between Mrs, 
Sussman and yourself which occurred prior to the actual seizure of 
those diamonds in the custom-house and on the same day when she 
went in company with you to the custom-house with the dia- 
monds.” 

(The claimant objected to this question because Mrs. Sussman’s 

statement, under the circumstances and at that time, could 
16 not affect the claimant; also because the question involved a 

conclusion of law as to the time when “ actual seizure” took 
place. The court overruled the objection, admitting the question, 
and the claimant excepted.) 

The witness Brackett, in reply to this inquiry, testified as follows: 
“Well, I asked Mrs. Sussman from whom she got the diamonds, 
She said they belonged to another party, but she could not give the 
name of the party, neither would she give her own proper name. I 
told her, ‘If you can give a satisfactory explanation and if these 
goods have been brought into the port properly, and duties paid, the 
United States Government don’t want them; why do you object?’ 
‘ Well,’ she says, ‘I can’t mention the name of the lady to whom 
these stones belong.’ Well, she finally said to me, after some twenty 
minutes, perhaps, of conversation—there were two other parties in 
the room, Mr. Cohen sitting outside, and the door open—she said, 
‘I would like to see you in private.’ ‘ Well,’ said I, ‘these are my 
offices here; this is all private—these offices.’ ‘No,’ said she, ‘I 
want to speak to you alone.’ Well, I went into the adjoining room 
with her, and she then said to me, ‘These diamonds belong to a 
lady, as I said before, whose name I won't give. The duty has not 
been paid on these diamonds. I am ready to go now before the 
collector and make arrangements to have the duties paid.’ ‘ Well, 
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said I,‘ I cannot do that, madam.’ ‘ Well,’ she says, ‘I am ready; 
it can’t be over $400.’ I then went back to the room and told her 
that I could not make any such arrangement with her as that; the 
diamonds were then under seizure; then I made up my mind to 
seize them after this conversation. She said the duty would not be 
over $400; she was ready to go before the ccliector and make ar- 
rangements to pay that duty.” The witness also testified that he 
sent for Gen. Palmer, and that Mrs. Sussman reiterated to Gen. 
Palmer what she had said to him, the witness. _ 
17 To further sustain the issues the Government then called | 
Geo. W. Palmer, who, after testifying that he was the deputy 
collector in charge of the seventh division or law department of the 
custom-house, proceeded, under the objection of claimant’s counsel, 
which objection was overruled and an exception to such ruling duly 
taken, to give in detail a conversation which he had with Mrs. Suss- 
inan at that time of a similar nature to that testified to by Captain 
Brackett. 
It was also proved for the Government, and acknowledged by Mrs. 
Sussman when on the stand on behalf of the claimant, that she, Mrs. 
Sussman, had been to Kurope and had returned from thence and 
landed at the port of New York in the latter part of August, 1882. 
A verdict was rendered for the Government, condemning the 
goods. 
And because none of the said exceptions so offered and made to — 
the opinions, rulings, admissions, and exclusions of testimony and 
decisions of the court appear upon the record of the said trial, there- 
fore, on the prayer of the claimant, by his counsel, the said judge has 
signed and sealed this bill of exceptions, nunc pro tune, as of the said 
twelfth day of June, 18883. 


RRR ete an — 


LEOPOLD WALLACH, 
Att'y for Claimant. 


Agreed to. 
J. P. C. 
Allowed and ordered to be filed. 
ADDISON BROWN. ’ 
18 Minutes of the Court. 7 
TuEspAy, 12th June, 1883. ¢ 


The court meets pursuant to adjournment and is opened by proc- 
lamation. 
Present: Judge Brown. 
Panel of jurors called (see panel). 


THE UNITED STATES. 


THe UNITED STATES 
vs. 31117. : 
43 Diamonps, &c., 66 Nassau Street, N. Y. City. 


This case being called, ordered trial. 
Jurors empanelled and sworn: 


| Edwin G. Dixon. Peter Kemble. 


| Richard P. Charles. Joseph J. Slocum. 
2 William H. Fogg. Marshall Ayres, Jr. 
George C. Chase. John Backus. 
Thomas J. Davis. James W. Brady. 
Peter Volkmann. George G. Lake. 


A ARR ap 


Assistant United States Attorney Clarke opens for the informants. 
Evidence for the informants: 
Charles N. Brackett sworn. 
Edmund Kohn sworn. 
George W. Palmer sworn. 
' Cyrus A. Stevens sworn. 
Jared Keller sworn. 
Reca Bechench sworn. 
19 Oscar E. Finke sworn. 
Simon Sichel sworn. 
— Duncan Bb. Harrison sworn. 


Mr. Edwin B. Smith, counsel for claimant, moves to dismiss the 
case; motion denied. 


Evidence for claimant: 
Adolph Kuhn sworn. 
Fanny Sussman sworn. 
Charles E. Campbell sworn. 


Exhibit 1 put in. 


Evidence for informant: 
' George W. Palmer recalled. 
Leopold Appel sworn. 


Mr. Leopold Wallach argued for the claimant, and United States 
Attorney Elihu Root argued for the informants. 

Charge is made by the court and the jury retire in custody of an 
officer competent to conduct them, and upon its return render a 
verdict for the informants and against the claimant for the condem- 
nation of the goods mentioned in the information, and that the acts 
complained of therein were done with intent to defraud the United 
States. 

Motion for a new trial made, to be submitted on written briefs 
during this term. 


Adjourned. 


$--——--—__~—- 
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20 At a stated term of the district court of the United States 
of America for the southern district of New York, held at the 
United States court-rooms, in the city of New York, on the 8th day of 
December, in the year of our Lord one thousand eight hundred and 
eighty-three. 
Present: The Honorable Addison Brown, district judge. 


Tue United STATES 
vs. 
Forty-THREE |DramMonps, AuGcusta FRIEDEN- 
STEIN, Claimant. 


om 31, page 117. 


The jury empanelled to try the issue joined between the United 
States of America, informants, against 48 Diamonds, Augusta Fried- 
enstein, claimant, having by their verdict found for the United 
States, condemning the said goods, it is thereupon, on motion of the 
United States district attorney, ordered that the above-mentioned 
goods, wares, and merchandise be, and the same are hereby, accord- 
ingly condemned as forfeited to the United States. 

And it is further ordered that unless an appeal or writ of error be 
taken to this decree within the time limited by law and prescribed 
by the rules and practice of this court (nat the clerk of this court 
issue a writ of venditiont exponas to the marshal of the district, and 
that in the return of said writ the clerk distribute the proceeds 
according to law; and it is further ordered that unless an appeal 

or writ of error be taken as above the stipulators for costs 

21 pay the amount of costs heretofore taxed by the clerk into the 

registry of the court, to be thereupon distributed according 

to law, and in default thereof that an execution issue against them. 
[L. s.] ADDISON BROWN. 

(A true copy.) 

SAM’L H. LYMAN, Clerk. 


(Endorsed :) Vol. —, No. —. United States district court for the 
southern district of New York. The United States rvs. 43 Diamonds, 
Augusta Friedenstein, claimant. Elihu Root, U. 8S. dis’t att’y. 
Final decree on verdict. Filed the eighth day of December, 1883. 


United States Circuit Court, Southern District of New York. April 
Term, 18S4. 


FortTY-THREE DIAMONDS and AvuGusTA FRIEDENSTEIN, Claimant, 
Plaintiff in Error, 
v8. 
THe Unitep States, Defendant in Error. 


And now, on the-first Monday of April, 1884, before the justices 

of said court, comes Augusta Friedenstein, claimant, by Leo- 

22 pold Wallach, her attorney, and says that by the record afore- 

said there is error in the various rulings hereinbefore ex- 

cepted to; also in this, that judgment was rendered for the defendant 
in error and not for the plaintiff in error. 


j- 
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Wherefore plaintiff in error prays that the judgment aforesaid, 
for the errors aforesaid and other errors in the record and proceed- 
ings aforesaid as the same more fully appear therein, may be re- 


versed and annulled. 
LEOPOLD WALLACH, 
Attorney for Plaintiff in Error. 


United States Circuit Court, Southern District of New York. April 
Term, 1884. 


ForTY-THREE D1amMonps and AvuGusTA FRIEDENSTEIN, Claimant, 
Plaintiff in Error, 
v8. 
Tue Unitep Srates, Defendant in Error. 


And afterwards, to’ wit, on the first Monday of April, 1884, the 
United States, by Elihu Root, its attorney, comes into court and says 
that there is no error either in the record or proceedings aforesaid 

or in the judgment aforesaid, and he prays that this court 
23 may proceed to examine the record and proceedings aforesaid 
as to the matters assigned for error, and that the judgment 
herein be in all things affirmed. 
ELIHU ROOT, 


J. H. C.,, 
United States District Attorney, Attorney for Defendant in Error. 


(Endorsed:) U.S. circuit court, southern district of New York. 
Forty-three Diamonds and Augusta Friedenstein, pl'ff in error, vs. 
The United States, def’t in error. Assignment and joinder in error. 


Usitep STATES OF AMERICA, 88: 


To the United States of America, Greeting: 


You are hereby cited and admonished to be and appear at a cir- 
cuit court of the United States for the southern district of New York, 
to be holden at the circuit court room, post-office building, New York 
city, on the first Monday of April, eighteen hundred and eighty-four, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein Augusta Friedenstein, claimant of one package containing 
forty-three diamonds, — plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 


Dated December 18, 1883. 
ADDISON BROWN. 


Consented to. 
June 9, 1884. 
ELIHU ROOT, 


J.P.C,, 
U. S. Att’y. 
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24 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the see- 
ond circuit, held at the United States court-rooms, in the city of New 
York, on Wednesday, the eleventh day of June, in the year of our 
Lord one thousand eight hundred and eighty-four. 
Present: The Honorable William J. Wallace, circuit judge. 


THe Unirep States, Def’t in Error, 
ads. _* 
43 Dramonps, Etc., AuGusTA FRIEDENSTEIN, Claimant, Pl’ff in Error. 


The above cause coming on for argument this day in error to the 
U.S. district court, Mr. Edwin B. Smith is heard in behalf of plain- 
tiffin error; Mr. John Proctor Clarke is heard in behalf of defend- 
ant in error. 

(Judgment of court below affirmed.) 


25 At a stated term of the circuit court of the United States 
of America for the southern district of New York, held at the 
United States court-rooms, in the city of New York, on the 18th 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 
Present: The Honorable Wm. J. Wallace, circuit judge. 


Ce ee 


43 Diamonps, AUGUSTA FRIEDSTEIN, Claimant and PI’ff, 
v8. 
THe Unitep States, Defendant. 
In error. 


This cause having come on to be heard on the 11th day of June, 
1884, before the Hon. Wm. J. Wallace, the circuit judge, on the writ 
of error heretofore issued herein to the district court of the United 
States for the southern district of New York to review a final decree 
therein entered in favor of the United States and against the goods ; 
proceeded against, condemning them as forfeited to the United 
States, and having been argued for the plaintiff in error by Edwin «be 
Bb. Smith, Esq., of counsel, and on behalf of the defendant be 
26 in error by John Proctor Clarke, assistant United States at- / 
torney, and due consideration having been had, it is hereby ( 
ordered, sentenced, and adjudged that the decree of the district court ; 
herein be in all things aflirmed with costs, and that the case be re- 
manded to the district court, whence it came, and that the said dis- 
trict court proceed to execute its final decree, and for such other 
proceedings as the rules and practice of said court provide and the { 
justice of the case may require. 


WM. J. WALLACE. 


Endorsed: U.S. circuit court, southern district of New York. 43 if 
Diamonds, Augusta Friedenstein, cl’m’t & pl’ff, vs. The United States, - 
def’t. Decree affirming final decree of district court. Elihu Root, | 
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U. S. att’y, att’y for def’t. Due service of a copy of the within is 
hereby admitted. Leopold Wallach, att’y for cl’m’t. U. S. circuit 
court. Filed Sept. 18, 1884. Timothy Griffith, clerk. 


27 At a stated term of the circuit court of the United States 
for the southern district of New York, held at the court-rooms 
thereof, in the city of New York, on the 30 day of September, 1884. 


43 DiamMonps, AUGUsTA FRIEDENSTINE, Claimant, 
v8. 
Tue Unitep States OF AMERICA. 


In error. 


The final decree of this court having been signed and entered on 
the 18th day of September, 1884, affirming the decree of the district 
court herein with costs, and the costs having been taxed by the clerk 
of this court at 26.45 dollars, it is now ordered, sentenced, and ad- 
judged that judgment for the United States for said amount of costs 
be entered against the stipulators for costs on the bond on writ of 
error heretofore entered into herein, Augusta Friedenstine and John 
C. L. Hamilton, and that unless an appeal or writ of error be taken 
from said final decree within the time limited by law and the rules 
and practice of this court the United States have execution therefor. 


WM. J. WALLACE. 


28 Endorsed: U. S. circuit court, southern district of New 

York. 43 Diamonds, Augusta Friedenstine, claimant, vs. The 
U.S. of America, def’t. Order. Elihu Root, United States attorney, 
attorney for defendant. U. 8. circuit court. Filed Sep. 30, 1884. 
Timothy Griffith, clerk. 


29 Know all men by these presents that we, Augusta Frieden- 

stein, Fanny Sussman, and John Reese, are held and firmly 
bound unto the United States of America in the sum of five hundred 
dollars, lawful meney of the United States of America, to be paid to 
the said obligee and its assigns; for which payment, well al truly 
to be made, we bind ourselves and our heirs, executors, and admin- 
istrators severally firmly by these presents. 

Sealed with our seals. Dated the twenty-fourth day of September, 
in the year one thousand eight hundred and eighty-four. 

The condition of this obligation is such that if Augusta Frieden- 
stein, claimant of certain goods, who has prosecuted a writ of error 
to the Supreme Court of the United States to review a decree of the 
circuit court of the United States for the southern district of New 
York, entered on the 18th day of September, current, whereby judg- 
ment was entered against said claimant for $26.45 costs, shall prose- 
cute her writ of error to effect and answer all damages and costs if 
she siall fail to make her plea good, then this obligation shall be 


void. 

AUGUSTE FRIEDENSTEIN. [t.s. 
FANNY SUSSMAN. L. S. 
JOHN REESE. L. 8. 
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Cad 
Signed and sealed in presence of— " 
RICHARD N. ARNON, 
Witness as to Fanny Sussman & John Reese. 
JOHN 8S. DERBY, 
To Auguste Friedenstein. 
o0) STATE OF NEw YORK, = 
City & County of New York, f° j 
——- 


On this Ist day of October, 1884, before me personally came Au- 
guste Friedenstien, to me known and known to me to be the indi- 
vidual described in and who executed the foregoing instrument, and | 
acknowledged that she executed the same. | 
JOHN S. DERBY, 
Notary Public, New York City & Co. 


STATE OF New York, cae 
City & County of New York, 5" 


On this 50th day of September, in the year one thousand eight 
hundred and eighty-four, before me personally came Fanny Suss- 
man and John Reese, to me known and known to me to be the in- 
dividuals deseribed in and who executed the foregoing instrument, 
and they thereupon severally duly acknowledged to me that they 
had executed the same. 


RICHARD N. ARNON, 
Notary Public, No. 46, N. Y. Co. 


City AND County oF New YorK, 88: 


ol Fanny Sussman and John Reese, being duly sworn, say, 
each for himself, that he is worth the sum of ten thousand 
dollars over and above all his just debts and liabilities. 
JOHN REESE. 
FANNY SUSSMAN. 


Sworn to before me this 30th day of September, 1884. 
RICHARD N. ARNON, 
Notary Public, No. 46, N. Y. Co. 


Endorsed: U.S. Supreme Court. Augusta Friedenstein, pl’ff in 
error, against The United States, def’t in error. Bond. Dated Sep- . 
tember 14th, 1884. Stanley, Clarke & Smith, att’ys for pl’'ff in error, | 
160 Broadway, N. Y. city. U.S. cireuit court. Filed Oct. 9, 1884. 
Timothy Griflith, clerk. Approved Oct. 9, 84. A. Brown. 


32 UNITED STATES OF AMERICA, 88° y 


To the United States of America, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eignty-four, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
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court of the United States for the southern district of New York 
wherein Augusta Friedenstein, claimant of one package containing 
forty-three diamonds, is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected and sneedy justice 
should not be done to the parties in that behalf. 
Dated September 24th, 1884. 
ADDISON BROWN. 


33 [Endorsed:] U. S. Supreme Court. 43 Diamonds, &c., 

plaintiff in error, against The United States, defendant in 

error. Citation. Stanley, Clarke & Smith, att’ys for pl’ff in error. 

[Stamped :] U.S. circuit court. Filed Oct.9, 1884. Timothy Griffith, 
clerk. 


Oct. 9, ’S4. 


ELIHU ROOT, 
J. P. C,, 
Alt’ys for Def’t in Error. 


Endorsed on cover: S. New York C. C. U. SS. No. 178. Au- 
gusta Friedenstein, claimant of one package containing forty-three 
diamonds, plaintiff in error, vs. The United States. Filed 8th No- 
vember, 1854. 


Due service of a copy hereof admitted. 


Supreme Court of the United States, 


OCTOBER TERM, 1887. 
No. 178. 


AvaGusta FRIEDENSTEIN 
AGAINST 


THE UNITED STATEs. 


CLAIMANT'S BRIEF. 


Statement. 


This is a proceeding to forfeit forty-three diamonds 
under the revenue laws of the United States. 

The libel of information contains five counts (Rec., 
p. 4). 

The first proceeds both upon Sections 2872 and 
2874. 

The second upon Section 3066. 

The third upon Section 2802. 

The fourth upon Section 2809. 

The fifth upon Section 3082. 


The violation of law charged in the first count is an 
unlading without a permit. 


Supreme Court of the United States, 


OCTOBER TERM, 1887. 
No. 178. 


na 


AUGUSTA FRIEDENSTEIN 
AGAINST 


THE Untrep STraAres. 


CLAIMANT'S BRIEF. 


Statement. 


This is a proceeding to forfeit forty-three diamonds 
under the revenue laws of the United States. 

The libel of information contains five counts (Rec., 
p. 4). 

The first proceeds both upon Sections 2872 and 
2874. 

The second upon Section 3066. 

The third upon Section 2802. 

The fourth upon Section 2809. 

The fifth upon Section 3082. 


The violation of law charged in the first count is an 
unlading without a permit. 


That in the second count is that they were goods 
seized upon warrant at No. 66 Nassau Street, New York 
City, upon which the duties had not been secured or 
paid. 

In the third, that they were “found in the baggage 
of a person arriving within the United States,” and 
were not mentioned to the Collector at the time of 
entry for such baggage. 

The fourth, that they were not included in the mani- 
fest of the vessel in which they arrived. 

Fifth, that some unknown person did fraudulently 
and knowingly import, or assist in importing, these 
goods, or did “in some manner” facilitate the dealings 
in them, subsequently to importation, knowing them to 
have been imported contrary to law.  (/¢.) 


The foregoing sufficiently indicates, for this part of 
the brief, the legal claims upon which the trial pro- 
ceeded, 

The cause was tried June 12, 1883, and in the course 
of the trial the below-mentioned questions of law arose 
(Ree., 7). 


The first witness called by the government was 
Capt. Charles M. Brackett, a special agent of the 
United States Treasury Department, having his office 
in the Custom House, in the City of New York. 

He testified that, upon the 27th day of February, 
IS85, in consequence of certain information communi- 
‘ated to him the day before, he went with two = sub- 
ordinates to the store of Goldsmith & Kuhn, No. 66 
Nassau street, where they found a man and woman, 
and the package of diamonds which are the subject 
of litigation. 

The witness said when he reached the store “ the 
diamonds were tn the POSSESSION of Croldsmith & Nuhn. 
They told me that she (the woman) had handed them 
to them ;” that /r. Awhn, who was behind the counter, 


ee eae 


had the package, and handed it to the witness upon his 
DEMAND of it. The witness took them, and requested 
the woman (Mrs. Sussman) to accompany him to the 
Custom House, as he wished to make some inquiries 
about the diamonds. 

He took the diamonds to the Custom House, Mrs. 
Sussman accompanying him. (Ree., 7.) 

The witness then testified that the package was 
opened by Mr. Stevens, (the appraiser of diamonds) 
found to contain diamonds, which were examined and 
appraised, and after conversation with Mrs. Sussman 
were placed in the hands of Ex-Gov. Noble, in charge 
of the Seizure Room, at the Custom House, the wit- 
ness taking a receipt for them, and he then accom- 
panied Mrs. Sussman to the District Attorney's office, 
where she was further examined, and then suffered to 
depart. 

The witness was asked by the District Attorney : 


“ When and where did you make the seizure of these 
diamonds ?” 


To this inguiry the claimant objected, as calling for 
a conclusion of law ; but the Court overruled the objec- 
tion, and the claimant excepted. 

The witness’ reply was : 


“The seizure of the diamonds was made at the Cus- 
tom House, in this city, after I was through with my 
investigation.” 


The witness was then asked by the Court: ‘“ After 
your examination ?” and replied, “ Yes, sir.” (Ree. 7, 
8: fols. 13, 14.) 

The witness was then asked by the U. S. Attorney, 
whether prior to making the seizure, he had any con- 
versation with the woman calling herself Mrs. Heck- 
man or Sussman, tn whose possession he found the dia- 
monds. He said he did; and was then asked ; 
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(). Please state what that conversation was. 
(Objected to.) 
A. She admitted to me that they were hers. 


SY THE Courr: 


Q. Who was present, and what was done when you 
first took the diamonds from her ? 

A. There was a gentleman behind the counter; I 
understood his name to be Kuhn ; Goldsmith & Kuhn 
was the firm ; my attention was called to the woman 
before I went into the store—that she would be there, 
and I expected her; I asked her if she had any dia- 
monds with her; this gentleman behind the counter 
says,“ [ have a package here that this lady left last 
night,” and I said “ Madam, is this your package ?” 
she says “ Yes; said I, ‘I would like to have you 
accompany me to the Custom House, 1 would like to 
make some inquiries in regard to them.” 

(). How did you get hold of the diamonds ? 

A. Well, this party behind the counter handed them 
to me, and [ asked her if they were hers, and she = said 
“Yes,” that was a package she had left containing dia- 
monds ; it appears they had been left for safe keeping 
with this party all might. , 

(. He said some one gave them to him the night 
before ? 

A. Yes, sir; that they had been left at the store the 
night before. (1h. / 


The witness was then asked by the U.S. Attorney to 
state what else happened at the store. 

A. I don’t remember anything further, sir; I asked 
her to accompany me to the Custom House with some 
party with her; a small man, in court here now. 
(Points him out. ) 


After a brief interruption, to permit the examination 
of another Government witness (Edmd. Cohen), who 
testified that Captain Brackett took the diamonds from 
Francis M. huhn, thet the witness Brackett was re- 
called, and asked this question by the District Attor- 
ney : 


7 


3 


‘“‘ Now state the conversation between Mrs. Sussman 
and yourself which occurred prior to the actual seizure 
of those diamonds in the custom house, and on the 
same day when she went in company with you to the 
Custom House with the diamonds ?”’ 


The claimant objected to this question, be- 
‘ause Mrs. Sussman’s statement under the cir- 
cumstances and at that time could not affect the 
claimant; also because the question involved a 
conclusion of law, as to the time when “ actual 
seizure ” took place ; the court overruled the ob- 
jection, admitting the question; and the claiim- 
ant excepted. 


The witness Brackett, in reply to this inquiry, testi- 
fied as follows : 


“Well, I asked Mrs. Sussman from whom she got 
the diamonds - she said they belonged to another party, 
but she could not give the name of the party, neither 
would she give her own proper name; I told her, ‘ If 
you can give a satisfactory explanation, and if these 
goods have been brought into the port properly and 
duties paid, the United States Government don’t want 
them—why do you object?’ ‘ Well, she says, ‘I can’t 
mention the name of the lady to whom these stones be- 
long ; Well, she finally said to me, after some twenty 
minutes, perhaps, of conversation—there were two 
other parties in the room, Mr. Cohen sitting outside, 
and the door open—she said, * I would like to see you 
in private ; ‘ Well, said I, ‘these are my offices here ; 
this is all private—these offices ;’ ‘No,’ said she, ‘I 
want to speak to you alone ; well, [ went into the ad- 
joining room with her, and she then said to me, ‘ 7hese 
diamonds helong foa lady, as I said hefore, whose name 
I won't give; the duty has not been paid on these dia- 
monds ; I am ready to go now before the Colleetor and 
make arrangements to have the duties paid; ‘ Well,’ 
said I,‘I cannot do that, madam; ‘ Well, she says, 
‘T am ready; it can’t be over $400; L then went back 
to the room and told her that [I could not make any 
such arrangement with her as that; the diamonds were 
then under seizure ; then I made up my mind to seize 
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them after this conversation; she said the duty would 
not be over $400 ; she was ready to go before the Col- 
lector and make arrangements to pay that duty.” The 
witness also testified that he sent fur Gen. Palmer, and 
that Mrs. Sussman reiterated to Gen. Palmer what 
she had said to him—the witness. (Ree., 9, 10; fols. 
15, 16). 


To further sustain the issues the Government then 
called Geo. W. Palmer, who, after testifying that he 
was the Deputy Collector in charge of the Seventh 
Division or Law Department of the Custom House, 
proceeded, under the objection of claimant’s counsel, 
which objection was overruled and an exception to 
such ruling duly taken, to give in detail a conversation 
which he had with Mrs. Sussman at that time of a sim- 
ilar nature to that testified to by Captain Brackett. 
(Ree. 10, fol. 17.) 

A verdict was rendered for the Government, con- 
demning the goods. (/b., and p. 11, bot.) 


Assignment of Errors. 
The plaintiff in error assigns for error : 
I. That the libel of information, and each and every 


count thereof, is too defective to found a decree upon. 
(Ree., 3, 4.) 


II. The denial of claimant’s motion to dismiss this 
ease. (/d., 11, mid.) 


III. The judgment of the District Court upon the 
verdict : (/d., 12) that the judgment should have been 
for the claimant, both upon the libel and upon the ver- 
dict, and upon the insufficiency of either to sustain a 


judgment of condemnation. 


(Id., 12.) 


IV. That there is po adjudication of an actual inten- 
tion to defraud, (/b.) , 


V. The admission of this question, and the reply 
thereto :— 


“When and where did you make the seizure of these 
diamonds?” (Ree. 8, top.) 


VI. The admission of this question and the answer 
thereto :— 

“ Now state the conversation between Mrs. Sussman 
and yourself which occurred prior to the actual seizure 
of those diamonds in the Custom House, and on the 
same day when she went in company with you to the 
Custom House with the diamonds ?” (Ree. 9, mid.) 


It had already appeared both by the pleadings and 
proofs that the actual seizure was at No. 66 Nassau 
St., before going to the Custom House. (/d., 4, fol. 7; 
7 mid.; 8, fol. 14; 9.) At least, it could not be left to 
the witness to determine “ actual seizure.” The woman 
mentioned in the question was not the owner or in 
possession of the diamonds, and expressly disclaimed 
their ownership, when she is said to have made the 
statements testified to in reply to this question. (/b.) 


VIL. The reception of similar testimony of Geo. W. 
Palmer. (J/¢d., 10, fol. 17.) 


VIII. The judgment of the U.S. Cireuit Court. (/d., 
14, fols. 25-26. ) 


POINTS. 
I. 


The libel is too defective to found a decree upon. 

To show this, we shall be compelled briefly to exam- 
ine each count, seriatim. It will then appear that it 
was error to deny our motion to dismiss. (Ree., 11, 
mic. ) 

Before doing so, however, we wish to place before 
the Court a few quotations and citations of its early 
and more recent decisions, indicating the instances and 
general principles upon which judgments founded upon 
defective libels of information have been set aside 
because of such defect. 

The libel against the schooner Hoppet may be con- 
sidered the leading case upon this subject ; ever since 
followed, and frequently cited. 

Hoppet, 7 Cranch., 391-395. 
Caroline, /., 500. 
Anne, /h., 570. 


* Quis, quid, coram quo, quo jure petatur, et a quo, 
me ae . 
Recte compositus quique libellus habet. 


“The first question made for the consideration of the 
Court is this: Will the information support a judg- 
ment of condemnation ? oe 

It is not controverted that in all proceedings in 
courts of common law, either against the person or the 
thing, for penalties or forfeitures, the allegation that 
the act charged was committed in violation of law®of 
a particular statute, will not justify condemnation, un- 
less, independent of this allegation, a case be stated which 
shows that the law has been violated. The reference to 
the statute may direct the attention of the Court and 
of the accused to the particular statute by which the 
prosecution is to be sustained, but forms no part of the 
description of the offense. The importance of this 
principle,” ete. * * * 
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Does this rule apply to informations in a court of ad- 
mivalty ? 

It is not contended that all those technical niceties 
which are unimportant in themselves, and standing only 
upon precedents of which the reason cannot be dis- 
onal should be transplanted from the courts of com- 
mon law to the courts of admiralty. But a rule so 
essential to justice and fair proceeding as that which re- 
quires a substantial statement of the offense wpon which 
the prosecution is founded, must be the rule of every 
court where justice is the object and cannot be satisfied 
by a general reference to the provisions of a statute.” 

MARrsHALL, C. J., in 

Hoppet vs. U. S., 7 Cr., '3-4, gu. vid. 
U.S. vs. Demijolins, 4 Woods, 637. 


The conelusion reached was that the information was 
not sufficient to base upon it a decree of forfeiture. (7 
Cr., 394.) 

In another cause at the same term, the Court directed 
the following decree to be entered : 


“ This cause came on to be heard on the transcript 
of the record, and was argued bv counsel, on considera- 
tion whereof, it is the opinion of the Court that the 
lihel is too imperfectly drawn to found a sentence of con- 
demnation thereon. The sentence of the Circuit Court 
is therefore reversed, and the cause remanded to said 
Cireuit Court with directions to admit the libel to be 
amended.” 

The same point was also decided at this term in 
the cases of schooners Hoppet, Enterprise, Ann and 
ship Emily. 

Caroline, 7 Cr., 500: /d., 570. 
Edward, 1 Wh., 269. 
Mabey, 10 Wall, 420, mid. 


In U.S. vs. Weed, 5 Wall., 68, the early cases, and 
MarsHaLy’s (C. J.) language in re Hoppet, are quoted, 
prefaced by the remarks : 

“ Tt would seem to violate all rules of pleading, as 


well as all the rules of evidence applicable to penal for- 
feitures, to hold that in such circumstances we can 
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proceed to condemnation. The right of the claimant to’ 
be informed by the libel of the specific act by which he 
or his property has violated the law,” ete. . . . 
“are as fully recognized by the admiralty courts (in 
all except prize cases) as In the courts of common law.” 
5 Wall., 68. 


Admiralty Rule XXII. is in conformity with these 
decisions : 

‘All informations and libels .  .  .  .) . shall 
also propound in distinet articles the matters relied on as 
grounds of forfecture, AXD aver the same to be contrary 
to the form,” ete. 

Although process against an inanimate thing is not, 
perhaps, under ordinary legislation, strictly criminal 
process, yet its character and effect are such that the 
strictness of construction of the criminal law is applied 
to informations for forfeitures ;—especially where the 
statute makes personal criminal intent the gist of the 
whole proceeding ; so that the basis is “ Part crime and 
part interest,” 

King vs. Berchett, 1 Show., 107 top. 


The prosecution is quasi criminal. 
Boyd vs. (.S8., 116 0. 8., 624, mid. 
Coffey vs. U.S., /., 436. 
Fisher Us. MeGirr, / drray, 27 top. 


We wish the Court especially to notice that these for- 
Seiture cases now stand upon a very different footing, as 
to the strictness of pleading and proof, from what they 
did prior to the enactment of the Act of June 22, 1874, 
C. 391, § 16, (18 Stats., 189), making ‘ acTUAL’ eriminal 
intent the gist of the matter and the one thing which 
the Court st specially submit to the jury as a “ dis- 
tinct and separate proposition.” (/b.) 

U.S. vs. 3 Trunks, 7 Sawy., 366. 


“Sec. 16. That in all actions, suits and proceedings 
in any Court of the United States now pending or 
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hereafter commenced or prosecuted to enforce or de- 
clare the forfeiture of any goods, wares or merchandise, 
or to recover the value thereof, or any sum alleged to 
be forfeited by reason of any violation of the provisions 
of the customs-revenue laws, or any of such provisions, 
in which action, suit or proceediag an issue or issues of 
fact shall have been joined, it shall be the duty of the 
Court, on the trial thereof, to submit to the jury, as a 
distinct and separate proposition, whether THE ALLEGED 
ACTS were done with an actva/ intention to defraud the 
United States, and to require upon such proposition A 
SPECIAL FINDING by such jury : 

“ Or, if such issues be tried by the Court without a 
jury, it shall be the duty of the Court to pass upon and 
decide such proposition as a distinct and separate find- 
ing of fact ; 

* And in such cases, unless intent to defraud shall be 
so found, no fine, penalty or forfeiture shall be im- 
posed.” (18 Stats., 189.) 


Under previous legislation, actual fraud was not 
necessary to be proved to sustain a forfeiture for breach 
of the customs-revenue laws. 

Sinn vs. U. S., 14 Blatch., 552 top, 554 top. 
U.S. vs. MeKim, 3 Pittsb., 155. 

U.S. vs. Malt, 8 Fed. Rep., 224. 

U.S. vs. Curtis, 16 //., 184. 

CS. vs. Barnes, 6 Ben., 183. 


Because of the hardship of which the last-cited case 
is a signal example, this anti-moiety act was passed. 
2 Cong. Rec., Ist Sess. 43d Cong., Pt. V, pp. 
4026 to 4034. 


In reporting the bill, the Chairman of the Com., at 
the bottom of page 4031, said that the “ monstrous 
forfeitures ” of our revenue laws had grown, inter alia, 
from this cause,— 

“Turd, that the perpetration of any illegal act of 


importation is technically fraud, and carries with it the 
penalty, whatever the infent of the importer.” 
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Whenever criminal intent is the basis of a legal pro- 
cedure, the proceedings—whatever the form—are of a 
criminal nature, and the question involved is one of 
criminal law; as Bishop thus expresses it in the sixth 
edition of his work upon criminal law ;—commenting 
upon the famous Massachusetts liquor-law case of 
Fisher vs. MeGirr, 1 Gray, 1 to 48 :— 


“$834. In the Mass. case, the forfeiture of the 
property was, by the Stat. itself, made to depend upon 
an imtent inthe mind of its owner: that is, it was to be 
forfeited when kept for sale contrary to law. And, 
disguise the real fact as we may, under whatever form 
of words, ¢f the intent (located in the owner's breast, not 
attached to the thing to be forfeited) 7s the pivot on 
which the forfeiture turps, then ‘he question ts one of 
criminal law,and the forfeiture is a penalty for the 
crime, ete. 


1 Bish. Cr. Law, $$ 833-4, ef sey. 


Reeurring to $ 16 [anfe, p. 10) we find it incorpo- 
rates this special element of fraudulent intent into 
every action, suit, or proceeding in any court of the 
United States, and atlaches it to every act then or there- 
tofore nude a yromed of forfeiture, - by reason of any 
violation of the provisions of the customs-revenue 
laws, or any of such provisions.” 

Henee, it should be expressly stated as one of the 
material—//e material (U.S. vs. Buzzo, 18 Wall., 126) 
statutory element in every such action, suit or proceed- 
Ine. 

lL’. Nove, 90 Demijoh vs, 8S F.R.. 485 : 4 Woods, 
O37. 


lS. vs. Staats, 8 How., 44. 


No Fraudul wt intent is charged as fo ny one of the 
ucts generalized (it would be a misnomer to say “ speci- 
tied’) in this so-called “information.” (Ree., 4.) 

The jury were not authorized to find, as to any ma- 
terial fact, except secundum alleguta (7 Cr., 395, top). 
Cloutman vs. Tunison, 1 Sumn., 375, top. 
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Woops, J., in above-cited case, says : 


“T think it perfectly clear that this section makes an 
intent to defraud the United States a necessary condi- 
tion to the forfeiture of any goods, ete., for the viola- 


‘tion of the customs-revenue laws. A libel of informa- 


tion, therefore, which undertakes to state a case for the 
forfeiture of qo vls should aver an intent to defraud the 
United States. Without such an averment no case for 
forfeiture is made. The claimant might well decline to 
answer a libel in which such averment was wanting: 
trusting to the Court to dismiss the libel for want of 
necessary averments, etc. 8 F. R., 486; 4 Woods, 639. 

U.S. vs. Wentworth, 11 F. R., 54. 

U.S. vs. Painting, 31 /d., 881-2. 

Snow-Drop, 30 /:/., 80 bottom. 

Purissima, 24 /d., 360, bottom. 

U.S. vs. Simmons, 96 U.S., 364, near top. 

Com. "Ss, Shai. , Mete., oh. 

00, vs. Lohman, 2 Barb., 218. 

St. vs. Card, 34 N. H., 515, near bot. 

Cragin we, Lovell, 19 7, S.. 19, hot. 

1. oS. vs. Sackson, LW} Md., hes. 


The district judge (Serr.e) had, svo sponte, dismissed 
the libel, after default made, for this omission ; and 
Judge Woods thus confirms the decree of dismissal. 

In our case the Judge denied the motion. (Ree., 11, 
micl. ) 

In so doing he followed his own previously-declared 


opinion. 
U.S. vs. Curtis, 16 F. R., 184. 


It will be seen that the district judge in the last-cited 
case, concedes as every one must) that (7 fraudulent 
intent is made part of the statutory offense, it must be 
alleged. U.S. vs. Jackson, 25 F. R., 550, bot. 

But he satisties himself that it 1s #o¢ made an ele- 
ment, even in cases where he feels constrained to sub- 
mit this very question of intent to a jury “‘ as a separate 
and distinct finding of Fact !” 

How it is possible to reconcile these two things re- 
mains—notwithstanding the expression the judge has 
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given. of his views (in the Curtis case)—incomprehensi- 
ble to us. 

’ authorized 
under existing customs-revenue laws, are multitudinous. 


It would have been tedious, uncertain and superfluous 


The “actions, suits and proceedings’ 


to attempt a reference to the several acts and sections. 
Therefore, Congress, by this general provision, thus in- 
corporated this new element of fact into every such sec- 
tion. The /egal effect is the same as if it had been spe- 
cially recited in every separate provision authorizing 
such action, suit, or proceeding. How can it be other- 
wise ? 

How can the jury be asked to make a separate find- 
ing of a fact which it is immaterial to allege ? 


Where “ intent is deemed an essential ingredient in 
constituting the offence, the indictment will be defective 
even after verdict, unless the intent is averred. The rule 
has been adhered to with great strictness ; and properly 
so, where this intent is a material element of the crime.” 

U.S. vs. Staats, 8 How., 44. 

U.S. vs. Jackson, 2 F. R., 504, Lowen, C. J. 
U. S. vs. Corbin, 11 /*., 242, 

quoting Archb, Pl. & Ev., 46. 


“Tf any particular bad intention accompanying the 
act be necessary to constitute it a crime, such intent 
should be laid in the indictment.” 1 Ch. on PI, *404., 

2 Wait’s Pr., 396. 
Moorman vs. State, 24 Miss., D6, 57. 
Farwell rs. Smith, 1 Har., 136, HornBioweEr, C. J. 


“When a particular intent, accompanying an act, is 
requisite to constitute a crime, it should be averred in 
the indictment.” 

Peo. vs. Lohman, 2 Barb., 218. 
St. vs. Gove, 34 N. H., 515, bot. 
Gabe vs. St., 1 Eng. (Ark.), 519. 
Com. vs. Morse, 2 Mass., 128. 


Even the implied intention of the Legislature is as 
much part of the statute as what is expressed. 
: U.S. vs. Freeman, 3 How., 565. 


U.S. vs. Babbitt, 1 BL, 61; 95 U.S., 334. 
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Hence, it was long ago held, in Massachusetts, that 
whatever is thus implied in a penal statute must, be 


alleged, else judgment will be arrested. At v. Magen , 13 Aet,3 #1. 
Reed vs. Davis, 8 Pick. 514.«™ Tes, 55 Ma260. 


Har ronan v. SE 54 Mp 494, $3. 


So this Court held in | 
U.S. vs. Carll, 105 U.S., 611, 
and the numerous cases cited at the top of page 613. 
Com. vs. Slack, 19 Pick., 304. 
U.S. vs. Brindle, 110 U. S., 694. 
U.S. vs. Noelke, 17 Blatch., 560. 
Hoppet, 7 Cranch, 392, et seq. 
Moss vs. Riddle, 5 1d., 357-8. 
Com. vs. Morse, 2 Mass., 128. 


(Here, the intention of the Legislature is emphati- 
cally, and even tautologically, expressed.) 
Where the law makes fraud an element, it is error to 
admit evidence of it unless it has been alleged. 
Faure vs. Martin, 7 N. Y., 218. 
Addington vs. Allen, 11 Wend., 375. 
Star vs. Mitchell, 1 Ab. Pr. (N.S.), 306. 
Noonan vs. Lee, 2 Black, 500, § 11. 
Woodcock vs. Bennett, 7 Cow., 134, top. 
(7S. vs. Jackson, 104 U.S, 42. 
Cragin vs. Lovell, 109 /., 199. 


It is only another way of stating the same legal propo- 
sition to hold, as this and other tribunals have done, in 
the cited and multitudinons other cases, that “ it is not 
sufficient to set forth the offense in the words of the 
statute unless those words of themselves fu//y, directly 
and expressly, without any uncertainty or ambiguity 
set forth all the elements of the offense intended to be 
punished,” ete. 

1’. S. vs. Carll, 105 UL S., 612. 
f°. S. vs. Simmons, 6 Id., 360. 
l’. S. es. Cruikshank, WY Id. 42. 
Com. vs. Clifford, 8 Cush., 217. 
U.S. vs. Mills, 7 Pet., 142. 
78 cases, 2 Bond, 273. 
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Peo. vs. Wilber, 4 Park., ec. e., 21. 

Com. vs. Chase, 125 Mass., 202. 

(om, US. Miller, 2 Pars. { Pa.), 480. 
Pearce vs. State, 1 Sneed, 67. 

Com. vs. Thurlow, 24 Pick., 374. 

Bates vs. State, 31 Ind., 74. 

Wharton's Cr. P. & P., $$ 154, 220, 221. 
U.S. vs. Crosby, 1 Hughes, 454. 

Giiven vs. Webb, 7 Robt., 65. 

Scofield rs. Whitlegge, 49 N. Y., 261, 


‘ Examples of the kind where it has been held that 
it is not sufficient to follow the words of the statute are 
quite numerous, and they show that many of the ex- 
ceptions are as extensively recognized and as firmly 
settled as any other rule of pleading in such cases. 
Views of a corresponding character are expressed by 
this Court in another case, where the opinion was de- 
livered by Mr. Justice Svrory. Having stated the rule 
that it is in general sufficient to allege the offence in the 
very terms of the statute, he proceeds to remark: “ We 
sav in general, for there are doubtless cases where more 
particularity is required, either from the obvious inten- 
tion of the Legislature or from the known principles of 
law, both of which exceptional requirements are ap- 
plicable in this case.” 

U.S. vs. Mann, 95 U. S., 586. 


Hence, after verdict, judgments have frequently been 
arrested or reversed for want of sufficiently specific 
allegations in the information. 


bariwell vs. Smith, 1 Har., 136. 


Wane, J. The other causes assigned for the arrest of 
judgment, and which have been insisted upon in the 
argument, may all be resolved into one, and that is, 
that the offense is not set out in the information with 
that clearness and distinctness which is required by 
the rules of pleading and the practice of the Courts. It 
was long ago held by the Supreme Court that an infor- 
mation to recover a penalty, under the Collection Act 
of 1799, is in the nature of a criminal proceeding. The 
description of the offense for which the penalty is de- 
manded must have the same kind and degree of cer- 
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tainty that is ordinarily required in other criminal 
proceedings. , 

U.S. vs. 3 parcels, 3 Ware, 75. 

U. S. vs. 78 cases, 2 Bond, 273. 


JUDGE WakE thus concludes his opinion : 

“ Under this section of the statute, it appears to me 
that the design in making the invoice is an essential 
part of the offense. If it is so, the rules of pleading re- 
quire that it be distinctly alleged. /f it be said that the 
jury, under the direction of the Court, found the fact, 
it is still true that by the strict rules of pleading in 
penal causes, the plaintiff can recover only according to 
the allegation as well as his proofs.” Judgment 
arrested. (June 11, 1856.) 3 Ware, 81, bottom. 

Rhode Island, Ole., 511. 

Davis vs. Leslie, 1 Ab. Adm., 129, top. 

Dunl. Ad. Pr., 112, 119, 720 top, 

citing 1 Chit. on PI., 285, and Law’s Ex. 
Law, 147. 

State vs. Packard, 4 Or., 160. 

State vs. Perham, //., 188. 

Stute vs. Srinpson, 73 No. Car, 271. 

Com. vs. Stout, 7 B. Mon., 248. 

State vs. Jackson, 7 Ind., 271, top. 

Bates vs. State, 31 /d., 74. 

Quinn vs. State, 35 /:/., 485. 

State vs. Record, 56 Id., 109. 

Anthony vs. State, 29 Ala., 28. 

Danner vs. State, 54 J/., 130. 


The complaint, in its several counts, alleges facts 
which (as alleged) do not constitute a ground of forfeit- 
ure, terminating with a conclusion of law. 


Let us now examine the several counts, or articles 
propounded, to see which (if any) sufficiently indicates 
a ground of forfeiture. If one alone should be found 
legally sufficient, then to that must be applied the evi- 
dence admitted against our objection. 
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Taking them in their order we find this to be the 
crime charged in the 


First Count. “ That the said goods, wares and mer- 
chandise were brought in the ship or vessel, name un- 
known, from , a foreign port or 
place, and were on the day of 
one thousand eight hundred and eighty-two, unladen 
and delivered from such ship or vessel, within the said 
port and collection district, without a permit from the 
collector and naval officer for such unlading or delivery, 
contrary to sections 2872 and 2874 of the Revised Stat- 
utes of the United States; and that the value of said 
goods, wares and merchandise, according to the high- 
est market price of the same, at the said port and dis- 
trict, amounts to four hundred dollars ” (Ree., 4, top.) 


Ri. S., See. 2872, prohibits the unlading or delivery 
of any merchandise brought in any vessel from any 
foreign port without a permit from the Collector and 
naval officer, +f any. 

Sec. 2874 forfeits merchandise so unladen, and 
authorizes the seizure of the vessel if the value of the 
merchandise exceeds $400, 

So far as the goods themselves are concerned, this 
amount of value is quite immaterial. 

The count states no particular vessel, but does say it 
was by some vessel “ name unknown.” 

As to the port, it neither gives any name, nor states 
the name to be unknown. If known, it should be men- 
tioned ; if unknown, the libel should say so. 

U.S. vs. heeed, l Low., 232. 


Neither does it state any time, except the year. 


* The doctrine seems to be that if a witness, exam- 
ined by the prosecutor on the trial, swears that he 
knows the person, stated in the indictment to be un- 
known, and if it appear that he gave testimony before 
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the grand jury disclosing the name, the indictment 
cannot be sustained.” 
White vs. Peo., 32 N. Y., 471, affirming 55 
Barb., 606. 
State vs. Wilson, 30 Conn., 507. 
U.S. vs. Stetson, 3 Wood. & M., 167. 
(‘ameron vs. St., 13 Ark., 718; 16 Jd., 502. 
Blodgett vs. St., 3 Ind., 404. 
Stone vs. State, 30 Ind., 116. 
Cheek vs. State, 38 Ala., 284-5. 
Rex vs. Robinson, 1 Holt, 595; 3 E. C. L., 
2355. 
Rex vs. Walker, 3 Campb., 264. 
Com. vs. Moore, 11 Cush., 600. 


As to the defective allegation of time. 
1 Ch. Pl., 257; Steph., ¢ 2, § 4, note 2; 
Gould, c. 3, § 63. 
Com. vs. Moore, 11 Cush., 600. 
Rex vs. Holland, 5 T. R., 607. 
Roberts vs. State, 19 Ala., 526. 
Sanders vs. St., 26 Tex.. 119. 
Slack vs. State, 30 J:/., 354. 
State vs. Baker, 34 Maine, 52. 
St. vs. Hanson, 39 /:/., 337. 


In Maine the rule is applied in civil causes. See 
late case. 
Cole vs. Babcock, 70 Me., - 59 Id., 241 > 
67 Id., 520; 72 /d., 114; 75 /d., 302. 
Ring vs. Roxborough, 2 Cr. & J., 418. 


Notwithstanding liberal statutes, as to pleading, it 
has been repeatedly held fatal to leave the day of the 
month blank. 

Clarke vs. State, 34 Ind., 436. 

King vs. State, 3 Heisk., 150. 

Com, vs. Tlutton, 5 Gray, 89 (50 Mass. ) 
Com. vs. McLoon, //id., 91. 

U.S. vs. Winslow, 3 Sawy., 337. 


It alleges oniy the want of a permit from the (some) 
“collector avd naval officer”; without any averment 
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that there was then a naval officer at the port of 
unlading. 

If there was not (then and there) a naval officer, the 
collector's permit would suffice. The naval officer's 
joinder is only hypothetically required in the statute ; 
the collector's assent is alone a sine gua non. 

It is entirely consistent with every allegation of this 
count, that the diamonds were unladen upon a collector's 
permit, in the absence of any naval officer at the time 
and place of unlading. 

The averments should exclude the idea of the possi- 
bility of the goods having been landed in conformity 
with law. 

State vs. Godfrey, 24 Me., 232. 
State vs. Philbrick, 31 //., 401. 
Peo. vs. Gates, 13 Wend., 311. 
(. S. vs. Britton, 107 UL S., 670. 


* Moreover, there must be such an averment of facts 
as shows, prima facie, guilt in the defendant ; and if, 
supposing all the facts set out to be true, there is— 
because of the possible existence of some facts not 
mentioned—room to escape from the prima facie con- 
clusion of guilt, the indictment is insufficient.” 

1 Bish. Cr. Pro., § 325, citing cases. 
Kiex vs. Wheatley, 2 Bur., 1127. 


* But, regardless of fact, the court must, in obedience 
to a well-settled rule, make every presumption in favor 
of the prisoner which the indictment will authorize ; 
and this, too, even after verdict.” 

State vs. Seay, 3 Stew., 130, bot. 


Qur objection (in short) to this count is, that it 
states neither time, place nor circumstance of any 
offense. It saith not when anything was done ; nor 
whence, nor in what vessel the goods came; nor do all 
things alleged necessar//y cause a forfeiture, or con- 
stitute any offense. 

Peo. vs. Minnock, 52 Mich., 628. 
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Manifestly, this count was intended to cover future 
discoveries, if any were made—which were not. 

The carelessness with which this count was drawn is 
shown by the insertion of the value, material only as 
against the vessel. 


The second count@which the exceptions indicate as 
the one the Government started out to prove) is as 
follows : 


Seconp Count. That the said collector having cause 
to suspect a concealment of goods, wares and merchan- 
dise, in the particular direlling house, store, building or 
other place, Vo. 66 Nassau street, in the City of New 
York, did on the 27th day of February, one thousand 
eight hundred and eighty-three, with due warrant 
therefor, enter the said No. 66 Nassau street, in the 
daytime, and there search for such goods, and did then 
and there find the said goods, wares and merchandise 
concealed, and did seize and secure the same for trial : 
and that the duties had not been paid or secured 
to be paid thereon, contrary to the said section 
3066 of the Revised Statutes of the United States. 
(Ree. 4, top.) 


A glance at that section shows that its design was 
not to create a substantive offense, but merely to 
authorize the issue of a warrant for a search and 
seizure. 

Failure to pay the duties was not a violation of that 
section, but of sections 2865 as amended Feb. 27, 1877, 
(19 Sts., 247), and section 3082, if not repealed. 

If so, this count is bad. U.S. vs. Goodwin, 20 Fed. 
R., 238. 

This count, certainly, states no offense. It does not 
allege that the goods sought for, seized, and of which 
a forfeiture is claimed were dutiahle or imported. 
Though the statute does not employ either word, it is 
manifestly smplied ; so it must be alleged in the libel 
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(Com. vs. Slack, 19 Pick., 304, and other cases supra). 
Of course, the collector has no right to institute search 
for and seizure of “ity merchandise; /. é., confessedly 
domestic manufactures (King vs. Aho, 5 Hawalian, 
5OS—9). 

Taken in its generality, as applicable to ¢// merchan - 
dise, and as followed in this count, the section would 
be unconstitutional, as authorizing a search manifestly 
unreasonable, and as interfering with the ordinary 
police power of the States.  (//.) 

If the Court cannot limit the phraseology, so as to 
apply only to goods and objects of Federal cognizance, 
the provision is void. 

NN. vs. leeese, 92 TT. ‘S.. PP I. 
U.S. vs. Cruikshank, /h., 542. 
(LS. vs. For, 95 Id., 672-3. 


[f this count was relied upon, it was necessary to 
prove just that seizure which was alleged. 
Silver Spring, l Spr., bol. 


A seizure is the basis of jurisdiction. 
Ann, 9 Cranch, 241. 
Rio Grande, 25 Wall., 458, and cases pus- 
sim. 


“Judicial proceedings ix rem to enforce a forfeiture 
cannot in general be properly instituted until the 
property inculpated is previously seized by the erecutive 
authority ; as ¢t is the preliminary seizure of the property 
that brings the same within the reach of such legal pro- 
CESS, 

Dobbins’ Distillery, 96 U. S., 396, top. 
Pelham vs. Rose, 9 Wall., 103. 


It appears to us that the Courts below confounded 
what has been sometimes said about the judicial seizure 
(by the Marshal) with the erecutive seizure by revenue 
officers; and overlooked the difference between the 


> he 
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former, as a basis of jurisdiction, and the express recital 
of the lattter in the pleadings. 
The Fideliter, 1 Sawy., 153. 


Being an executive act, done under “due warrant 
therefor,” it was not competent for the seizing officer to 
hear testimony in order to decide whether or not he 
should exeente his warrant by making the seizure which 
he had, in fact, already made. 

U.S. vs. Case Silk, 4 Ben., 526. 


Suppose Capt. Brackett to be sued for trespass in 
entering No. 66 Nassau St., and taking from thence 
and from the possession of Francis M. Kuhn, these 
diamonds : there can be no doubt that he would justify 
these acts by his warrant and a seizure made under it. 

“The sheriff, while in the discharge of his official 
duties, cannot divest himself of his ofticial character, and 
do as an individual what he cannot do as a_ public 
officer.” 

Ball vs. Pratt, 36 Barb., 409. 


If that seizure, or the seizure mentioned in § 3066, 
is necessary to be stated, it must be fru/y stated—es- 
pecially as it is a fact that must be known to the 
government officers—-and the recovery must be secu- 
dem allegata., 

SILVER Spring, 1 Sprague, 551. 


But, as will be further noticed in discussing the ex- 
ceptions, the trial proceeded upon the theory that the 
prosecution could utterly ivnore this statement, and 
show that no seizure was made at the time and_ place 
mentioned—but later, elsewhere; while we contended 
“that a finding which contradicts a fact admitted in 
the pleadings is to be disregarded.” 

MeFerran vs. Taylor, 3 Cr., 280. 
Thomas vs. A ustin, 4 Barb., 265. 
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Page vs. Willet, 38 N. Y., 28. 
Bridge vs. Payson, 5 San., 210. 
Gretty vs. Hamlin, 11 N.Y. St. Rep., 98-9. 


“ It cannot be presumed, IN THE PACE OF THE RECORD, 
that #1 ILLEGAL seizure was made, or that SOME ACT WAS 
DONE THAT DID NOT AMOUNT TO A SEIZURE.” 

Miller vs. U. S., 11 Wall., 294. 

Gould vs. Ray, 13 Wend., 637 bot. 

Winter vs. U. S., Hempstd., 344. 

Watson vs. Dunlap, 2 Cr. C. C., 14. 

Lincoln vs. Fitch, 42 Me., 467. 

Hartley vs. Ilartley, 3 Met. (Ky.), 60. 

(Aven US. Sones, 14 Ark., 02, 
where it was held that the form and nature of the dec- 
laration made the é/me alleged material. 

Henderson vs. R. R., 123 U. S., 65, close of 

Op. 


It can make no difference that these are proceedings 
instituted by the Government. Every plaintiff or party 
is bound by such issues as he presents for trial. If the 
United States, by its legal representative initiates liti- 
gation, 


“ They then stand, in such proceedings, with reference 
to the rights of defendants or claimants, precisely as 
private suitors.” 

The Siren, 7 Wall., 154. 
U.S. vs. Bostwick, 94 U.S., 66. 
U.S. vs. Bank, 96 /1/., 36. 

o 

“The State is bound by her judicial pleadings and 
admissions the same as private persons, and 7s entitled 
to no greater right or immunity as a litigant than they 
are.” 

St. vs. Taylor, 28 La. An., 462. 
State vs. Ober, 34 /d., 361. 

State vs. Judges, /b., 1220. 
Boatner vs. Scott, 1 Rob. (La.) 546. 
Stilley vs. Stilley, 20 La. An., 55. 


Tuirp Count. That the said goods, wares and mer- 


om Se ae ty — Aap lly, me 
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chandise being articles subject to duty, were on the 
27th day of February, one thousand eight hundred and 
eighty-three, found in the baggage of a person arriving 
within the United States, and were not, at the time of 
making entry for such baggage, mentioned to the said 
collector before whom such entry was made, by the 
person making the same, contrary to section 2802 
of the Revised Statutes of the United States. (Rec., 4.) 


This count literally follows the language of the sec- 
tion mentioned ; neither naming any person so arriving, 
nor alleging that his name was unknown; when he 
arrived, (may be ten years ago) ; nor the port of arrival, 
nor its collector, nor that they were unknown ; (1 Low., 
232.) Nor—affirmatively, or,otherwise than argumen- 
tatively and #& by inference,gat all—that ever any entry 
was made of the baggage in which these goods are 
said to have been found! 

Com. vs. Maxwell, 2 Pick., 143. 
Com. vs. Shaw, 7 Metce., 56. 


Unless there was an entry, from which they were 
omitted, then no offense under (his section of the Re- 
vised Statutes was possible. 

The libel says here they were Feb. 27, 1883, “ found 
in the baggage of a person arriving,” ete. 

The libel was filed Mar. 9, of that year; (Ree. 5, fol. 
8, last line.) that is to say, within the fifteen days 
allowed for making the entry (R.S., § 2785.), if the 
date of Feb. 27, also attaches to the arrival as well as 
to the finding ! 

That the name of the person arriving should either 
be stated or averred to be unknown, see previous cita- 
tions ; especially 

l’. S. vs. Simmons, 96 U.S., 362, bottom. 


This statute supposes the arrival of a particular ves- 
sel at a certain port ; that entry has been made of the’ 
baggaye on board to the proper collector; but that the 
seized goods were not mentioned in such entry. It 
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assumes a knowledge, upon the part of the govern- 
ment of the very entry, from which the articles were 
omitted; and such entry, with the other particulars, 
should be specified in the libel. 

U. S, vs. Reed, 1 Low., 232. 


Fourru Count. That the said goods, wares and mer- 


chandise were on the day of , one 
thousand eight hundred and , Imported and 


brought into the United States, in the ship or vessel, 
name unknown, belonging in the whole or in part to a 
citizen or citizens, inhabitant or inhabitants of the 
United States, from a foreign port or vlace, and were 
not included in the manifest, and belonged to or were 
consigned to the master, mate, officers and crew ofsuch 
ship or vessel, contrary to section 2809 of the Revised 
Statutes of the United States (Rec., 4.) 


If the preceding counts are bad, the fourth is pre- 
eminently so; for it combines the defects of all! It 
states no time, within or without the Statute of Limit- 
ations; (U. S. vs. Winslow, 3 Sawy., 337.) no port, 
foreign or domestic ; no ship ; no owner ; nobody on her 
shipping articles, in any capacity, as consignee , no 
manifest ;—indeed, no fact of any time, place, person, 
nor circumstance whatever ! 

It omits to state the existence of any manifest in 
which they should have been (but were not) included. 
It cannot be held to have done any more than to sug- 
gest a doubtful inference of such a document. 

Evidently, this particular section contemplates that 
the prosecuting officer shall know of a domestic vessel, 
whose register and crew-list, etc., will show name, 
ownership, master, officers and crew; of whose cargo 
u manifest has been handed in, and the libeled goods 
not mentioned therein; and these particulars should be 
specified. 


Frrra Count. That on or about day of 
, one thousand eight hundred and , an un- 
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known person did fraudulently and knowingly import ¢¢ : 
and bring into the United States, and assist in so ‘do- J 
ing, the said goods, wares and merchandise, contrary 

to law, and did receive, conceal, buy, sell, and in some 

manner facilitate the transportation, concealment and 

sale of such goods, wares and merchandise, after their 
importation, knowing the same to have been imported 

contrary to law, contrary to section 3082 of the Revised 

Statutes of the United States. (Reec., 4.) 


And the fifth is like unto its predecessor ! 

Being as vague, as to time, place, person and cir- 
cumstance as the others, it only justifies its insertion 
by bringing into the libel new defects peculiar to 


itself ! 


It is bad for duplicity. 
It jumbles up in one count offenses in their nature 


distinct. 


The importation is a distinct nin ee 32 ER,776- 
fact, from the subsequent dealings in the imported ar- 
ticles. The count recognizes this. It says an unknown 
person made, or aided in making, the importation ; and 
that “ after their importation,” the same incognito did 
something or other with relation to them, knowing of 
their illegal importation. 

It should state Aow the importation contravened law. 

U.S. vs, Claflin, 13 Blatch., 186.2 9 7 lh, 552, bl 


Burroughs on Taxation, 584. 


The importation is complete before the goods are un- 
loaded, or received by anybody. 
U.S. vs. Vowell, 5 Cranch, 368. 
Arnold vs. U. 8., 9 /d., 104, and many other 


Under R. S., $ 1024, where there are several charges 
for the same transaction, or for two or more connected 
together, or of the same class, though they may be 
joined, it must be in “separate counts.” 
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Each count in judgment of law, charges a separate 


and distinct offense.”’ 
U.S. vs. Malone, 20 Blatch., 140. 


As to the meaning of a similar provision in the N. Y. 
Penal Code (that it is as here contended), see the 
recent decision of the Court of Appeals in 

Peo. vs. Dumar, 106 N. Y., 502, 
attracting my attention after this brief was ready for 
the printer. 

“Two crimes cannot be charged in the same Cour 
and judgment will be arrested for such defective plead- 
“te 
ing. 


U.S. vs. Corbin, 11 Fed. Rep., 239. 


In a recent case, it was held that forgery of an instru- 
ment and uttering the same could not be united in one 
count. 

Peo. vs. Van Alystine, 57 Mich., 75. 


To carry for sale, offer to sell, and to obtain orders 
for, prohibited goods held to be three offenses, created 
by a single section, and not to be joined in one count. 

State vs. Smith, 61 Maine, 386. 


This count says the importation, etc., was by some 
unknown person, and that he furnished undefined 
facilities of transportation. 

This cannot be. The name of the importer may be un- 
known ; but if the prosecutor knows nothing about him, 
nor about the port, vessel, facilities and dealings, he 
cannot know of any offense, of which these are necessary 
incidents. 

This is, moreover, a defective count upon a repealed 
statute. 

At least, the offense of introducing dutiable goods 
clandestinely, without paying duty thereon, with intent 
to defraud the revenue, is provided for by the Amend- 
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ment made Feb, 17, 1877, to R. S., § 2865 (19 Stats.s 


247). 


U.S. vs. Claflin, 97 U. S., 546. 


This Court, in the cited case, held that Sec. 3082 only 


contemplated a proceeding by indictment. 


AS TO ALL THE COUNTS : 
charges any “ actual intention to defraud.” 


(Lh.) 


we repeat that 20 one of them 


They illus- 


trate “the perverse propensity of most people to try 


how far the 


‘vy can deviate from the requirements of a 


statute without forfeiting the benefit of its provisions.” 
The experiment usually results in failure. 


Ingalls vs. 


Chase, 


oS Me., 


120. 


“ But it is needless to pursue the argument further. 
The conclusion is irresistible, that these counts are too 
They lack the ce rtainty and pre- 
cision required by the established rules of criminal 


vague and 


pleading. 


cient in law. 


general. 


It follows that they 


are not good and sufti- 
They are so defective that no judgment 


of conviction should be pronounced upon them.” 


U. S. vs. Cruikshank, § 


2 U.S., 


559. 


‘ And when the want of jurisdiction is apparent upon 


the face of the decluration by reason of an omission of 
requist'e to bring the case 


the statennrn 


nt of the 


Tacts 


within the cognizance of the Court it is well settled 
that the defendant may take advantage of such omission 
either by motion (at any time before judgment) to dis- 


miss the suit: or, 
rest of judyme nt; “7 


atter 


. 
, 


after 


verdict, he 


may move in alr- 
judgment, he may bring d 


wrt of error and have the judque nt reversed.” 
Donaldson vs. Hazen, Hemp., 425, citing 


Hope Ins. Co., 


raised be he ww 


ws, Boardman, 
(ih., 59.) 
Abercrombie vs. Dupuis, 1 /d., 
Mullen vs. Torrance, 


5 C'.., 


9 Wheat., 


57 (* not 


345. 
O36. 


Jackson vs. Twentyman, 2 Pet., 136. 
Lanning vs. Dolph, 4W ash., 62 8, top. 


Hlarris vs. Harris, 10 


tations. 


Wis., 


467-8 and ci- 


(Ree wid) 


PO a 
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« As the District Attorney did not seek to amend, at 
the time we moved to dismiss the libel as defective 
(Ree. 11 mid.), but chose to take his chances of the 
ruling of the District Judge being sustained, an amend- 
ment (if ever allowable in a criminal case) ought not 
now to be allowed, after we have been put to the delav 
and expense of an appeal to the Circuit Court, and 
thence here. 


Ir. 


The judgment does not base itself upon any finding of 
fraud, but only upon the general verdict of the jury 
“ condemning the said goods” (Ree. 12, fol. 20). 


ITT. 


THE Exceptions. 

The exceptions may be conveniently discussed in 
two propositions, although one is dependent upon the 
other. 

We objected to the conversations of Mrs. Sussman 
on the ground that (not being the owner) they were 
not admissible in derogation of the title ; especially 
because made after she had ceased to have custody of 
the diamonds. 

To meet the last objection, Capt. Brackett proposed 
to swear—and was permitted to do so—that, although 
he took physical possession of the property at 66 Nas- 
sau street, before the conversations, he did not make 
(because he did not so INTEND) the “actual seizure ” 
until after they were had, and at the Custom House. 
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Thence these inquiries arise : 
1. What constitutes a se/zure of goods by an officer ? 


2. Were conversations of one never being, nor claim- 
ing to be, owner of the goods, but always to be acting in 
behalf of another, admissible in evidence against the 
principal ; especially when made after the goods had 
been taken from the custody of the agent by exercise of 
the authority and force of law, and the agency thereby 
terminated ? 


The forty-three diamonds informed against were, on 
the afternoon of the 26th of February, 1883, left at the 
store of Goldsmith & Kuhn by a Mrs. Sussman, who 
brought them thither for sale, and left them over night 
for the purpose of safe keeping. From some source 
customs-revenue officers at this port obtained informa- 
tion of the transaction, and suspected the goods to be 
smuggled. Accordingly, on the next morning Capt. 
Brackett, special agent, “ with due warrant therefor, 
(Ree., 4 mid.) went with his assistant to Goldsmith & 
Kuhn's store, where (as Capt. B. testified, Ree. 9, fol. 
15) he found “the diamonds were in the possession of 
Goldsmith & Kuhn;” that Mr. Kuhn, who had the 
package, handed it to Capt. Brackett “ upon the de- 
mand of it” (/b.). He took the diamonds and earried 
them to the Custom House, taking Mrs. Sussman along 
with him. Upon reaching the Custom House, Capt. 
B. telegraphed for the Appraiser (Mr. Stevens), who 
‘ame down and opened the package. In the mean- 
time, /. ¢., after their arrival at the Custom House, and 
before that of Mr. Stevens, Capt. Brackett had a con- 
versation with Mrs. Sussman. 

Obviously, Mr. Brackett’s postponement of his men- 
tal operation of seizure was to get in this conversation. 

The foregoing statement shows the bearing of the 
first exception to the admission of testimony ; which 
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is to this question put to the seizing officer, and his 
reply thereto ;— 


“When and where did you make the seizure of these 
diamonds ?” (Reeord, 8, top). 


The admissibility of the question (in that form) is 
denied, because it left to the witness to decide upon 
what constituted a seizure ;—andit seems he considered 
it an emotion of the mind ; and not the physical taking 
of another’s property “ under due warrant” and while 
acting officially. 

He should have stated what he did—his acts—to 
sustain, not to contradict, his pleadings as to the time, 
place and act of seizing. Then it would be for the 
Court to tell the jury what facts (if found) constituted 
a seizure. As it was, he swore to an erroneous conelu- 
sion of law ! 

The admissibility of the testimony must be considered 
with reference to the pleadings and the issues made by 
them. (See ante, pp. 22 to 24.) 

Here, the information bases the whole claim of juris- 
diction upon a seizure, made under warrant issued in 
conformity to R. S., § 3066, Feb. 27, 1883, at No. 66 
Nassa uw streel, 

(See wnte, p. 21, Ree. 4, fol. 7.) 


“ It is a rule of law that a finding which contradicts 
a fact admitted in the pleadings is to be disregarded.” 
McFerran vs. Taylor, 3 Cr., 280. 
Walker vs. Brem, 67 Cal., 599, and citations 
ante, pp. 22 to 24. 


Cun an officer who goes, avowedly «as an officer, with 
a warrant, to the place specified therein, and there de- 
mands and takes into his own possession property over 
which he has no right to exercise such control except 
as an officer, and under such warrant, be permitted to 
say that this action did not amount to a “seizure” of 
the goods, because of the existence of an alleged secret, 


33 


uncommunicated intention to postpone that effect, or, 
in the event of a possible contingency (which never 
happened), for it not to have that effect? (Rec., 8, 9). 

Which shall govern? what he then said and did, 
under legal authority, or what he xow pretends he 
thought and intended ? 

Especially, when the complaint truly states his acts. 

The law does not recognize any right in its officers 
to “demand,” take and detain the property of a fellow 
citizen, distinct from their authority to sezze. 

Nor does it require the official mind to be satisfied of 
illicit dealings with property 4efore seizing it, but the 
contrary. 

An executive subordinate, who is sent with a precept 
directing as well as authorizing him to seize certain 
articles, has no discretion, to examine persons to decide 
whether he will execute or disobey his mandate. 

R. S., Sects. 3509 ef seq. give revenue officers power 
to search persons, places and vehicles, and if it shall 
appear that there has been any violation of law to seize 
any merchandise which there is “reasonable cause to 
believe subject to duty ;” but this does not apply to the 
case of an officer whose warrant vequires him to seize. 

‘The seizure is upon suspicion. Whether to persevere, 
or to abandon it, is to be determined upon such cir- 
cumstances as may subsequently appear. (Church vs. 
Hubbart, 2 Cr., 254.) But, where an officer goes to 
execute a “due warrant,” directing him to search for 
and seize, it is not Ais suspicion but that of the collec- 
tor, that suftices to obtain and execute the warrant. 

The title to smuggled property is not devested until 
actual seizure; then it relates back to the act of for- 
feiture. (Clark vs. Ins. Co., 1 Story, 134, mid.) Judge 
Story, certainly, meant to state the devestiture of title 
as contemporaneous with the actual taking of property 
into custody by a revenue officer, upon the ground of 
its liability to forfeiture. 

This Court would surely hold, upon the evidence, if 
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the question ever became material, that Mrs. Frieden- 
stein’s title (in the event of forfeiture decreed) was de- 
vested at the moment Capt. Brackett demanded and 
took those diamonds from Mr. Kuhn, at his store, No. 
66 Nassau street. 


t Even if Capt. Brackett’s official position, precept, 
| and claim to be acting under it, asserted when he made 
| “demand” and took possession of the property—left anv 
| focus penitentie, this would make no difference, inas- 
| much as the diamonds never were returned, but the cus- 
tody thus obtained has been ever since retained, and 
the taking avowed to be a seizure, as a basis for the 
present libel of information. 
What is a “ seizure ?” 


“The taking possession of goods for a violation of a 
public law; as, the taking possession of a ship for at- 
tempting an illicit trade.” Bouv. L. D., A. ¢. 

“Seize * * * to take possession of.” Webs. 
Dict. 

“There must be an open visible, possession claimed, 
and authority exercised under a seizure. The parties 
must understand that they are déspossessed, and that 
they are no longer at liberty to exercise any dominion on 
board of the ship,” or over the thing. 

The Josefa Segunda, 10 Wheat., 325. 
Lhe Silver Spring, 1 Sprague, 551. 
The Fideliter, 1 Sawyer, 153. 


A seizure by an officer is the act of assuming control 
by virtue of his authority. 
Greene vs. Pac. Ins. Co., 9 Allen, 


“As applied to subjects capable of manual delivery, 
the term means caption ; the physical taking into cus- 
tody.” 


Pelham vs. Rose, 9 Wall., 106. 


If wnofficial persons make a‘seizure, the Government 
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may adopt it; and such adoption relates back to the 
moment of taking. 
Caledonian, 4 Wh., 103, close of Op. 


The Government counsel below (jocosely or seriously) 
referred me to the pusition assumed by me, and the 
opinion of the court, in the case of the 

U.S. vs. 4 Packs., 97 U. S., 411-2. 

The law of that case applies to its facts; and, as to 
the very point to which the Government now quote it, 
the facts differentiate it from the one at bar, in this: 
the four packages had never gone into the control of 
the owner ; they were never delivered to him, but held 
(from the moment the inspectors went on board) for 
the purpose of the final examination. 

Hence, there was no manual taking out of his pos- 
session. 

In another case, CLirrorD, J. (who gave the opinion in 
that), says : 

“Importation of goods is not complete, as between 


the importer and the Government, so long as the goods 
remain in the custody of the officers of the customs,” ete 


U.S. vs. Benzon, 2 Cliff., 525-6. 
Mottram vs. Heyer, 5 Denio, 629. 


Moreover, the Court say (in 97 U.S., at p. 409) that 
the parties went to trial “ pursuant to the issues”; and 
that it was “‘ evidence to prove the allegations of the 
information” (/4.) that was introduced by the District 
Attorney. Here, it was evidence outside the issue, and 
to contradict the information ! 

In that case, there was no pretext of any purpose to 
seize before reaching Castle Garden. 

So, the Court below were again misled by a correct, 
but inapplicable, decision. 

There is nothing so likely to deceive as a false 
analogy. 


As to the alleged conversation with Mrs. Sussmann:— 
Whether the technical name given to Capt. Brackett’s 
acts is to be determined by their physical appearance or 
by his secret, contingent, mental intention, the legal 
effect is the same. 

In either case, Mrs, Sussinan’s agency was terminated 
by the foreible taking from her of these diamonds. 
That is the real point. It makes no difference how such 
an agency is terminated; whether by revocation, by 
complete performance of the business for which it was 
created, or by interruption and operation of law. The 
effect is the same in each case. With the termination 
of the agency, especially when accompanied by the sur- 
render of the entrusted goods,-ends all the power of the 
agent to affect the principal by declarations. They 
‘annot, then, be any part of the res gest, since there is 
then nothing more for the agent to do. 

Story on Agency, $$ 154 ef seq. 
Dunlap’s Paley, *270. 

Packet vs. Clough, 20°: Wall, 540-1. 
Ins. Co. vs. Mahone, 21 /d., 157. 
Luby vs. Le. Le. VT N. Y., 138. 
Wilson vs, Bowden, 113 Mass., 422. 


Mrs. Sussman’s statements were purely narrative. If 
the Government accepts them, they must be taken to- 
gether; and the first and often repeated one was a dis- 
claimer of all ownership of, or personal interest in, the 
goods. 

The facts bring this case clearly within that of 

U.S. vs. JEweiry, 13 Buiarcu., 60. 
Dodge vs. Freedman, 93 U. 8., 379. 
Whetmore vs. Murdoch, 3 W. & M., 385, bot. 
Many vs. Jagger, 1 Blatch., 372. 
Milleck vs. Peterson, 2 Wash., 31. 

Sherman vs. D. & L. PR. R., 106 N. Y., 546-7. 
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Mrs. Sussman was only an agent, (Reec., 9, top.) As 
such, her power was limited to carrying out that object. 
She could only sell for cash. (Sch. Dist. vs. Ins, Co., 
62 Me., 338.) She could not prevent any sale by dis- 
paraging or destroying the title of her principal by any 
statement of a past event. Citations supra. 


Bynum vs. Smith, 63 Ala., 462. 
Henry vs. No. Bk., J., 537. 
Grimshaw vs. Paul, 76 Ill., 164. 


The attempt to postpone the seizure until after the 
conversation was a futile effort to evade the decision in 
the jewelry case (13 Blatch., 60); having temporary 
success, through the ruling of which we here complain. 
(See the preceding division of this brief.) 


Mrs. Sussman was a witness. (Rec. 11, fol. 19.) The 
admission of Capt. Bracket’s testimony as to her state- 
ment reduced the trial to a bare question of veracity 
between him and her—-whether she did or did not make 
it—there being no evidence of the existence of the fact she 
is said to have admitted ; so our title was made to stand 
or fall by the jury’s opinion of the veracity of our mere 
agent to sell. 

Epwin B. Smrra, 
120 Broadway, 
Of Counsel for Claimant. 
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Iu the Supreme Court of the United States. 


OcTroBER TERM, 1887. 


AUGUSTA FRIEDENSTEIN, CLAIMANT ) 


of one package containing forty-three | 
diamonds, plaintiff in error, > No. 178. 
vs. 
THe Unitep States. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUrHERN DISTRICT OF NEW 


YORK. 


BRIEF FOR DEFENDANT IN ERROR. 


BRIEF OF ARGUMENT. 
I. 


The errors assigned raise two questions : 

First. Is the information sufficient to sustain a de- 
claration of forfeiture ? 

Second. The competency of the testimony of declara- 
tions of Mrs. Sussman, as set forth in the assignment. 
15357 l 
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The learned counsel for the plaintiff in error has cited 
many authorities to show that the information would not 
be sufficient as a criminal indictment charging the defend- 
ant with acrime. Whether he has sustained this propo- 
sition or not we regard as immaterial, as this is a pro- 
ceeding in rem, civil in its character, and not criminal. 
The ordinary rules of civil pleading in cases of this char- 
acter are much less rigid than in ordinary common law 
actions. In this case the claimant, without objection to 
the sufficiency of the pleading, went to trial, took her 
chances before a jury, did not claim to not have been suf- 
ficiently informed of the subject-matter in dispute, and 
was fully prepared with her testimony to meet the allega- 
tions of the United States. In such cases the verdict 
cures every defect, except the statement of a defective 
cause. In the case of Lincoln v. Iron Company (103 U. 
S. R., 415), the rule as to the curing of defective pleading 
by verdict is clearly stated as follows : 

It is a rule of the common law that where there is 
any defect or omission in a pleading, whether in sub- 
stance or form, which would have been fatal on de- 
murrer, yet, if the issue joined be such as necessarily 
required on the trial proof of the facts so defectively 
stated or omitted, and without which it is not to be 

resumed that the judge would have directed the 
jury to give the verdict, such defect or omission is 
cured. 1, Wms. Saund, 228. Or, as it has been 
tersely put, a verdict cures a defective statement of a 
title or cause of action, but not the statement of a 
defective title or cause of action. 

In the “Confiscation Cases” (found in 20 Wallace, 
104) the rule with reference to pleadings in proceedings 
in rem is thus stated and discussed by Justice Strong. 


° 
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me: 


As was said in Miller v. United States, proceed- 
ings under the fifth, sixth, and seventh sections of 
the confiscation act are proceedings in rem, and they 
are required to conform as nearly as may be to pro- 
ceedings in admiralty or revenue cases, They are 
in no sense criminal proceedings, and they are not 
governed by the rules that prevail with respect to 
indictments or criminal informations. It may be 
conceded that an indictment or criminal information 
which charges the person accused in the disjunctive 
with being guilty of one or another of such offences 
would be destitute of the necessary certainty and 
would be wholly insufficient. It would be so for 
two reasons. It would not give the accused definite 

| notice of the offense charged, and thus enable him to 
defend himself, and neither conviction or acquittal 
could be pleaded in bar toa subsequent prosecution for 
one of the several offenses. But in proceedings against 
real or personal property, to obtain a decree of con- 
demnation and forfeiture under the confiscation act, 
liability of the property seized to confiscation ie alone 
the subject of inquiry. No judgment is ible against 
any person * * *, It may be, the information 
might have been more artificially drawn, and that if 
the owner had appeared in answer to citation he 
might have interposed successfully special demurrer ; 
but after default was made and entered, and after a 
final judgment of condemnation, faults in the mode 
of pleading, mere formal faults, cannot be of any im- 
portance. They cannot have injured any one. If 
the information set forth, though informally a sub- 
stantial right of action it was sufficient, and the 
judgment cannot be disturbed begguse of such faults. 


The case now under consideration is much stronger 
than a case of a default, for the claimant was present in 
court. She is presumed to have known her right, and 
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her duty, to demur for any defects which might exist in 
the information. By declining to demur, she practically 
waived that right, if it existed. The finding of the jury 
has more legal force than a mere default, for it not only 
shows that the forms of the law have been complied with, 
but that the claimant had the actual opportunity to seek 
for justice, and availed herself of that opportunity. In the 
case of The Palmyra (12 Wheat. 12) the rule as to plead- 
ings in proceedings in rem is thus stated : 

In reply to the first objection it must be admitted 
that the libel is drawn in an inartificial, inaccurate 
and loose manner. The strict rules of the common 
law as to criminal prosecutions have never been sup- 
posed by this court to be required in informations of 
seizure in the admiralty for forfeitures, which are 
deemed to be civil proceedings in rem. Even on in- 
dictments at the common law, it is often sufficient to 
state the offense in the very terms of the prohibitory 
statute. The cases cited by the Attorney-General are 
strictly in point. In informations in the exchequer 
for seizures, general allegations bringing the cases 
within the words of the statute, have been often held 
sufficient. And in this court it has been repeatedly 
held that in libels in rem less certainty than what 

. belongs to proceedings at common law, will sustain 
a decree of condemnation, if the words of the statute 
are pursued, and the allegations point out the facts 
so as to give reasonable notice to the party to enable 
him to shape his defense. 

There is indeed in admiralty proceedings little 
ground to insist upon exactness of averment because 
in view of the general terms the offense may be artic- 
ulated, it is always in the power of the court to pre- 
vent surprise by compelling more particular charges 
as to the matter intended to be brought forward by 
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the proofs. In general, it must be that it is suffi- 
cient in libels in rem for forfeitures to allege the 
offense in the terms of the statate creating the for- 
feitures. 

In all the several counts in the information under con- 
sideration, the statute prescribing the forfeiture is followed 
in the information. Special exception is taken to one 
of the counts on the ground that the dates are left blank. 
The date of the seizure is properly stated. The language 
of the statute under which the forfeiture occurred is prop- 
erly referred to, with every material fact therein called 
for charged in the information. 

As to the omission of dates, after verdict, the rule with 
reference to such an omission is stated in the case of Stock- 
ton v. Bishop (4 How., 167) as follows : 


The second count refers to the first for the dates 
of the circumstances and the injury complained of, 
and as no time is given in the first count, neither has 
this any. The plaintiff in error having pleaded not 
guilty and gone to trial, the presumption is that the 
proof supplied the defective statement. Such we 
suppose is the uniform rule where material dates are 
lert blank. 


Another complaint against one of the counts in the in- 
formation is, that it is defective for duplicity, in that it 
charges two separate offenses in the same count. In pro- 
ceedings in rem this is not a fatal defect. ‘The very sub- 
ject was passed upon in the case of The Emily and The 
Caroline (9 Wheat., 100) as follows : 

Under this law then, the forfeiture is incurred 


either by fitting out, or, in other words, preparing a 
vessel within the United States; or by causing a vessel 
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to sail from the United States for the purpose of car- 
rying on the slave trade; two distinct acts, either of 
which draws after it the same consequence, the for- 
feiture of the vessel. The informations embrace both 
acts in the same count, pursuing the words of the law ; 
and it is contended that on this account they are fa- 
tally defective, that one or the other of the acts should 
have been alleged, and not both stated in the alternative, 


as has been done. Objections of this kind made at so | 


late a period if not entirely precluded are not enti- 
tled tomuch indulgence. They ought, if well founded, 
to be made at an earlier day, when the information 
might be amended, and great expense and delay 
avoided. But the exception would at no time beavail- 
able. In admiralty proceedings a libel in the nature 
of an information does not require all the formality 
and technical precision of an indictment at common 
law. ‘If the allegations are such as plainly and dis- 
tinctly to mark the offense, it is all that is necessary. 
And where it is founded upon a statute, it is sufficient 
if it pursues the words of the law. 


The several sections of the statute under which forfeit- 
ure accrued, with the corresponding counts of the infor- 
mation, are herewith printed as an appendix. 

But it is claimed that the sixteenth section of the act of 
22d of June, 1874 (18 U.S. Stat., 189), changes the law 
with reference to pleadings, and requires an incorporation 
into every statute declaring forfeiture that the acts were 
done with an actual intention to defraud the United 
States. That section provides as follows : 


That in all actions, suits, and proceedings, in any 
court of the United States now pending, or hereafter 
commenced or prosecuted, to enforce or declare the 
forfeiture of any goods, wares, or merchandise, or to 
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recover the value thereof,or any other sum alleged 
to be forfeited by reason of any violation of the pro- 
visions of the customs revenue laws, or any of such 
provisions in which action, suit, or proceeding, an is- 
sue or issues of fact shall have been joined, it shall 
be the duty of the cvurt on the trial thereof to sub- 
mit to the jury, as a distinct and separate proposi- 
tion, whether the alleged acts were done with an 
actual intention to defraud the United States, and to 
require, upon such proposition, a special finding by 
such jury; or if such issues be tried by the court 
without a jury, it shall be the duty of the court to 
pass upon and decide such ieee as a distinct 
and separate finding of fact, and in such cases, unless 
intent to defraud shall be so found, no fine, penalty, 
or forfeiture shall be imposed. 


This statute prescribes a rule of practice, not of plead- 
ing. The mode in which this proposition shall be sub- 
mitted to the jury is fixed specially by the act. The act 
requires that after the issue or issues shall have been made 
up, the actual intention to defraud shall be submitted by 
the court to the jury, as a separate proposition, and that 
the jury shall find a special verdict thereon. The statute 
requires that the record shall thus be made up. 

If it were necessary to allege the intent in the informa- 
tion, a general finding would cover all that the statute thus 
prescribes the jury shall specially find. In this case the 
question of actual intent to defraud was submitted by 
the court to the jury as a distinct and separate proposi- 
tion, and the jury specially found the fact as follows: 

Charge is made by the court, and the jury retire in 
the custody of an officer competent to sanhent them, 
and upon its return rendered a verdict for the inform- 
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ants, and against the claimant, for the condemnation 
of the goods mentioned in the information, and that 
the acts complained of therein were done with intent to 
defraud the United States. (R., p. 11.) 


This is a special statutory provision. The special re- 
quirements of the statute have been fully complied with. 
The record shows that the question of intent, in precise 
conformity to law, was submitted to the jury, and they 
have found the special verdict required by the statute. 
The information is but a part of the record. The record, 
as a whole, shows that everything required to warrant 
the forfeiture was passed upon and found by the jury. 
The subject of the intent of this statute is fully discussed 
in the case of The United States vs. Curtis (16 Fed. Rep., 
190) by Judge Brown, as follows : 


It is claimed on part of the defendant that this 
section means an intent to defraud on the part of the 
person sued. The statute does. not say whose intent 
is referred to. What is required to be submitted 
to the jury is whether the alleged acts were done 
with intent to defraud. I have no doubt that 
under this section it is the duty of the court to 
submit to the jury, the question whether’ the’ prohib- 
ited act was done with the intent to defraud on the 
part of those who committed it. In the case even of 
an unlading of goods to avoid loss by fire or the 
sinking of the ship, the jury might find that the re- 
moval was or was not also accompanied with the in- 
.tent to smuggle the goods unladen. In the present 
case the question was submitted to the jury and they 
found that the alleged acts were done with the intent 
to defraud, but that the master was not privy to it. 
I think the intent referred to in this section does not 
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include the intent of masters of vessels who are 

_ made responsible for the illegal and fraudulent re- 
moval of goods by persons under their control. The 
alleged acts referred to are the acts necessary to set 
forth in the suit as the legal cause of action, and 
the intent referred tu is the intent with which the acts 
were done by the persons who did the acts. Section 16 
applies to that extent, and, in my judgment, no fur- 
ther. The only acts needed to be set forth in a suit 
for a penalty are those pertaining to the unlawful 
unlading of the goods. If these acts were done with 
intent to defraud, then the master is by statute made 
liable to the penalty on account of his presumed 
power to prevent it. 


These proceedings for forfeiture are proceedings in rem. 
The thing itself is the defendant. Those who do the acts 
with reference to the thing, or speak for it, are only the 
mouth-pieces of the defendant. The defendant could 
have no intent. Intent in the sense in which it is used 
in criminal statutes must of necessity be applicable only 
to a person. The intent is only descriptive of the act 
which subjects the thing to the forfeiture, but this element 
of description must be found by the jury. Bat all the 
substantial elements from which forfeiture ensues are set 
forth in the several acts declaring the forfeiture. If all 
of those acts are done,then the intent is only an addi- 
tional element of description, which, as evidence, the law 
declares shall be submitted to the jury in the mode pre- 
scribed: by the statute, and found specially and independ- 
ently of the allegations contained in the information. 
When this is done, as it was done in this case, the full re- 
quirements of the law are met. 
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The first error assigned to the admission of testimony is 
the reply to the question, “ When and where did you make 
the seizure of thesediamonds?” (Rece., p.8.) The reply of 
the witness was, “ The seizure of the diamonds was made 
at the custom-house in this city, after I was through with 
my investigation.” 

The objection to this question was that it called for a 
conclusion of law. Actual seizure is a question of fact. 
In this case the diamonds had been found in the posses- 
sion of Goldsmith & Kuhn. When in their possession Mr. 
Kuhn stated concerning the diamonds: “ I have a package 
here that this lady left last night.” (Speaking of Mrs. 
Sussman.) His declaration when in possession of the dia- 
monds might not be enough to justify the officer in 
executing his warrant upon them. He must necessarily 
identify the goods as those called for in his warrant. 
Until he had thus identified and actually determined that 
they were the goods described in his warrant, a final seiz- 
ure should not be consummated, although he might handle 
and examine the goods, and investigate as to the identity 
of the goods with those described in his warrant. Rea- 
sonable time would be allowed him to make this investi- 
gation before the final act of seizure would be consum- 

‘mated. When the final act of investigation which satis- 
fied his mind as to the propriety of the seizure had been 
consummated, it was entirely competent for him to testify 
and to state when he had seized the goods. Section 3059, 
Revised Statutes, and subsequent sections of the same title, 
clearly contemplate that an investigation shall precede the 
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seizure. Even were it not so recognized by the statute, an 
intelligent administration of the law would not only war- 
rant but require it. 

In the case here spoken of by the officer making the 
seizure, although he may have had possession of the 
goods before the time he alleged the seizure to have taken 
place, yet he substantially states that they were only in 
his possession up to the time he proves the seizure, for the 
purpose of investigation. When that purpose had been 
accomplished, it was entirely competent for him to prove 
the actual seizure took place, and it is no contradiction of 
the record, nor of any part of it. 


IT. 


The sixth exception is to the admission uf the answer 
to the following question propounded to Captain Brackett : 


Now state the conversation between Mrs. Suss- 
man and yourself which occurred prior to the actual 
seizure of those diamands in the custom-house, and 
on the same day when she went in company with you 
to the custom-house with the diamonds. 


The objection to this question is in the following lan- 
guage : 


The claimant objected to this question because 
Mrs. Sussman’s statement, under the circumstances, 
and at that time, could not affect the claimant. Also 
because the question involved was a question of law 
as to when actual seizure took place. 


In reply to the last branch of this objection, the ques- 
tion of when the actual seizure took place is, as above sug- 
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gested, a question of fact and not of law. The mere fact 
that an officer may havea warrant to make a seizure, by no 
means implies that he makes the seizure at the first oppor- 
tunity, nor does that fact imply that a seizure is ever made. 
If an officer with a warrant commanding him to make a 
seizure, should fail to make the actual seizure, another, not- 
withstanding his warrant, might make an actual seizure, 
which would prevent the execution of his warrant alto- 
gether. To hold a warrant, and to execute that warrant, 
are two different transactions, and when the actual seizure 
took place was not a conclusion of law. 
The reply to the question is as follows: 


Well, I asked Mrs. Sussman, from whom she got 
the diamonds. She said they belonged to another 
party, but she could not give the name of the party, 
neither would she give her own proper name. I 
told her, “If you can give a satisfactury explana- 
tion, and if these goods have been brought into the 
port properly, and duties paid, the United States 
Government don’t want them; why do you object?” 
“Well,” she says, “I can’t mention the name of the 
lady to whom these stones belong.” - Well, she finally 
suid to me, after some twenty minutes, perhaps, of 
conversation—there were two other parties in the 
room, Mr. Cohen sitting outside, and the door open— 
she said, “I would like to see you in private.” 
Well, said I, “These are my offices here; this is all 
private—these offices.” “ No,” said she, “I want to 
speak to you alone.” Well, I went into the adjoin- 
ing room with her, and she then said to me, “‘ These 
diamonds belong to a lady, as I said before, whose 
name I won’t give. The duty has not been paid on 
these diamonds. I am ready to go now before the 
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collector and make arrangements to have the duties 
paid.” “ Well,” said I, “1 can not do that, madam,” 
“Well,” she says, “I am ready; it can’t be over 
four hundred dollars.” I then went back to the 
room and told her that I could not make any such 
arrangement with her as that. The diamonds were 
then under seizure. Zhen I made up my mind to seize 
them after this conversation. She said the duty would 
not be over four hundred dollars; she was ready to 
go before the collector and make arrangements to 
pay that duty. 


The cireumstances which preceded this conversation 
were that the diamonds were found by the officer in pos- 
session of Goldsmith & Kuhn. This Mrs. Sussman 
was at their store. The officer asked Mrs. Sussman if 
she had any diamonds with her. Mr. Kuhn, in whose 
possession the diamonds were found, is presumed to be 
authorized to speak for them. He said, in the presence 
of Mrs. Sussman, “ This lady (referring to her) left them 
with me last night.” This connects Mrs. Sussman with 
the possession of the diamonds, and with Goldsmith & 
Kuhn as her agents. If they,as her agents, had a right to 
speak, she as their principal had an equal right, and either 
one might speak for the diamonds, which were in the con- 
structive possession and under the control of Mrs. Suss- 
man. The officer asked her, “ Madam, is this your pack- 
aze?” She says, “ Yes.” This was while the diamonds 
were vet in the possession of Kuhn. 

After this the officer, for the purpose of investigation, 
took possession of the goods, and was accompanied by 
Mrs. Sussman. His possession was not absolute, or un- 
conditional, but it was substantially stated that if she, in 


j4 


whose possession the diamonds were originally found, 
could give a satisfactory explanation, that possession 
would be only temporary and qualified. Her original 
possession, subject to this explanation, was not interfered 
with. Until the officer should bear the same relation to 
these diamonds that she did when she delivered them to 
Goldsmith & Kuhn, she had a right to speak for them, 
was their proper mouth-piece, and what she said they 
were bound by. What occurs at the time of aseizure by an 
officer, with the possessor of goods is a part of the res geste. 
Until the exclusive and unconditional seizure is actually 
made, all that transpires between the party in possession 
at the time the seizure is commenced, until the final seizure 
is made, is one transaction, every part of which is admis- 
sible. <A seizure, when consummated, becomes a unit, but 
while in fieri,it may consist of several steps—a provisional 
qualified possession for investigation or examination as to 
the propriety of seizure, an investigation, and the ultimate 
seizure. The person in whose possession the goods were 
found prior to the first step, if present, through all the 
consecutive steps of this transaction, is authorized to 
speak for the thing seized. Everything that Mrs. Suss- 
man said concerning these diamonds, which was proven 
by Brackett and Palmer, was done during the course 
of the several steps involved in the actual seizure. 
As to the continuity of the several steps resulting in a 
seizure, see U.S. vs. Four Packages, 97 U. S. R., 411. 
In case the information in a cause should be found de- 
ficient, and the evidence sufficient to show a breach of the 
law, the practice has been to remand it to the court be- 
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low for amendment. See The Brig Caroline vs. U. 8S. 
(7 Cranch, 500); also The Edward (1 Whieat., 261); 4 
How., 131; U.S. vs. Weed (5 Wall., 62). If, in this case, 
the court shall find the information defective, it is moved 
that it be remanded for amendment. 
G. A. JENKS, 
Solicitor- General. 


APPENDIX. 
FIRST COUNT. 


That the said goods, wares, and merchandise were 
brought in the ship or vessel, name unknown, from ; 
a foreign port or place, and were on the day of 
, one thousand eight hundred and eighty-two, un- 
laden and delivered from such ship or vessel within the 
said port and collection district, without a permit from 
the collector and naval officer for such unlading or de- 
livery, contrary to sections 2872 and 2874 of the Revised 
Statutes of the United States, and that the value of said 
goods, wares, and merchandise, according to the highest 
market price of the same, at the said port and district, 
amounts to four hundred dollars. 

Sec. 2872. Except as authorized by the preceding sec- 
tion, no merchandise brought in any vessel from any for- 
eign port shall be unladen or delivered from such vessel 
within the United States but in open day—that is to say, 
between the rising and the setting of the sun—except by 
apecial license from the collector of the port, and naval 
officer of the same, where there is one, for that purpose, 
nor at any time without a permit from the collector, and 
naval officer, if any, for such unlading or delivery. 

Sec. 2874. All merchandise so unladen or delivered 

contrary to the provisions of section twenty-eight hundred 
and seventy-two shall become forfeited, and may be seized 
by any of the ofticers of the customs; and where the 
‘alue thereof, according to the highest market price of 
the same at the port or district where landed, shall amount 
to four hundred dollars, the vessel, tackle, apparel, and 
furniture shall be subject to like forfeiture and seizure. 
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SECOND COUNT. 


That the said collector, having cause to suspect a con- 
cealment ot goods, wares, and merchandise in the par- 
ticular dwelling-house, store, building, or other place No. 
66 Nassau street, in the citv of New York, did, on the 
27th day of February, one thousand eight hundred and 
eighty-three, with due warrant therefor, enter the said 
No. 66 Nassau street, in’ the day-time, and there search 
for such goods, and did then and there find the said goods, 
wares, and merchandise concealed, and did seize and se- 
cure the same for trial, and that the duties had not been 
paid or secured to be paid thereon, contrary to the said 
section 3066 of the Revised Statutes of the United States. 

Sec. 3066. If any collector, naval officer, surveyor, or 
other person specially appointed by either of them, or in- 
spector shall have cause to suspect a concealment of any 
merchandise in any particular dwelling-house, store-build- 
ing, or other place, they, or either of them, upon proper 
application on oath to any justice of the peace, shall be 
entitled to a warrant to enter such house, store, or other 
place, in the day-time only, and there to search for such 
merchandise ; and if any shall be found, to seize and se- 
cure the same for trial; and all such merchandise on 
which the duties shall not have been paid or secured to be 


paid shall be forfeited. 
THIRD COUNT. 


That the said goods, wares, and merchandise, being ar- 
ticles subject to duty, were, on the 27th day of February, 
one thousand eight hundred and eighty-three, found in 
the baggage of a person arriving in the United States, 
and were not, at the time of making entry for such bag- 
gage, mentioned to the said collector before whom such 
entry was made by the person making the same, contrary 
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to section 2802 of the Revised Statutes of the United 
States. 

Sec, 2802. Whenever any article subject to duty is found 
in the baggage of any person arriving within the United 
States which was not, at the time of making entry for such 
baggage, mentioned to the collector before whom such entry 
was made, by the person making entry, such article shall 
be forfeited, and the person in whose baggage it is found 
shall be liable to a penalty of treble the value of such 
article. 


FOURTH COUNT, 


That the said goods, wares, and merchandise were, on 
the —— dav of ———, one thousand eight hundred and 
, Imported and brought into the United States in the 
ship or vessel, name unknown, belonging in the whole or 
in part to a citizen or citizens inhabitant or inhabitants 
of the United States, from a foreign port or place, and 
were not included in the manifest, and belonged or were 
consigned to the Dhaster, mate, officers, and crew of such 
ship or vessel, contrary to section 2809 of the Revised 
Statutes of the United States. 

Sec, 2809. Tf any merchandise is brought into the 
United States in any vessel whatever from any foreign 
port without having such a manifest on board, or whieh 
shall not be included or deseribed in the manifest, or shall 
not agree therewith, the master shall be liable toa penalty 
equal to the value of such merchandise not ineluded in 
such manifest ; and all such merchandise not ineluded in 
the manifest belonging or consigned to the master, mate, 
officers, or crew of such vesse] shall be forfeited. 


FIFTH COUNT, 


That on or about —— dav of , one thousand 
eight hundred and ——, an unknown person did fraudu- 
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lently and knowingly import and bring into the United 
States and assist in so doing the said goods, wares, and 
merchandise, contrary to law, and did receive, conceal, 
buy, sell, and, in some manner, facilitate the transporta- 
tion, concealment, and sale of such goods, wares, and mer- 
chandise after their importation, knowing the same to 
have been imported contrary to law, contrary to section 
3082 of the Revised Statutes of the United States. 

Sec, 3082. If any person shall fraudulently or know- 
ingly import or bring into the United States, or assist in 
so doing, any merchandise, contrary to law, or shall re- 
ceive, conceal, buy, sell, or in any manner facilitate the 
transportation, concealment, or sale of such merchandise 
after importation, knowing the same to have been imported 
contrary to law, sueh merchandise shall be forfeited and 
the offender shall be fined in any sum not exceeding five 
thousand dollars nor less than fifty dollars, or be im- 
prisoned for any time not exceeding two years, or both. 
W henever, on trial for a violation of this section, the de- 
fendant is shown to have or to have had _ possession of 
such goods, such possession shail be deemed evidence 
sufficient to authorize conviction, unless the defendant 
saall explain the possession to the satisfaction of the jury 
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No. 186. 
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ARTHUR ORIGET, CLAIMANT, &C., VS. THE UNITED STATES. 


Unitep Sratres OF AMERICA, 88? 
[Seal of U. 8S. Cireuit Court, South. Dist. New York.] 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, Greet- 
ing : 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court before you, 
between The United States of America against One Case of Woolens, 
marked A. O., 660; One Case of Silk Velvet, &c., marked A. O., 663; 
One Case of Silk, Cotton, &c., marked A. O., 664, ex 5S. S. Amerique, and 
One Case Silk, &c., marked A. O., 649, ex 8.S. Germanic, and Arthur 
Origet, claimant of said goods, defendant, a manifest error hath hap- 
pened, to the great damage of the said claimant, as by the record 
appears, we, being willing that the error, if any hath been, should 
be duly corrected and full and speedy justice done to the party afore- 
said in this behalf, do command you, if judgment be therein given, 
that, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you may have the same at Washington on the second Monday of 
October, eighteen hundred and eighty-four, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twenty-fourth day of September, in the year 
of our Lord one thousand eight hundred and eighty-four. 


TIMOTHY GRIFFITH, Clerk. 


The foregoing writ is hereby allowed. 
ADDISON BROWN. 


2 [Endorsed :] U.S. Supreme Court. One Case of Woolens, 
&e., plaintiff in error, against The United States, defendant 
inerror. Writof error. Stanley, Clarke — Smith, att’ys for pl'ff in 
error. Oct. 9,’84. Due service hereof admitted. Elihu Root, J. P. 
C., att’y for def’t in error. 
[Stamped :] U. 8. circuit court. Filed Oct. 9, 1884. Timothy 
Griffith, clerk. 


UNITED STATES OF AMERICA, | as 
Southern District of New York, ~~’ 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
forty-three, inclusive, contain a true and complete transcript of the 
records and proceedings had in said court in the case of One Case of 
Woolens, marked A. O:, 660; One Case of Silk Velvet, &c., marked 
1—186 


2 ARTHUR ORIGET, CLAIMANT, &¢., V8: THE UNITED STATES. 
A. O., 663; One Case of Silk, Cotton, &ec., marked A. O., 664, ex 8.5. 
Amerique, and One Case Silk, &c., marked A. O., 649, ex 8. 5. Ger- 
manic, and Arthur Origet, claimant of said goods, plaintiff in error, 
against The United States of America, defendant in error, as the same 
remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto attixed, at the city of New York, in the southern district 
of New York, in the second circuit, this fourteenth day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
four, and of the Independence of the United States the one hundred 
and ninth. 

[Seal of U.S. Cireuit Court, South. Dist. of New York. ] 


TIMOTHY GRIFFITH, Clerk. 
a Transcript of Record. 
United States Circuit Court, Southern District of New York. 


Oxet Cast Woorens, &e., and Arruurn Onrtcer, Claimant, Plaintiff 
in error, 
against 
The Unrrep States, Defendant in Error. 


Stanley, Clarke & Smith, attorneys for plaintiff in error, 160 Broad- 
way, New York; Elihu Root, United States attorney, for defendant. 


U.S. elreuit court. 
Kiled June 9, 1SS4. 


TIMOTHY GRIFFITH, Clerk. 


UNirep STATES OF AMERICA, } ; 
. ° ° ® 9 ° °_ >? 
Southern District of New York, | 
The Unitrep STATES 
i's 


OnkE Cask OF Woo Lens, &c., ARTHUR OrtIGET, Claimant. 


I, Samuel H. Lyman, clerk of the district court of the United 
States of America for the southern district of New York, do hereby 
certify that the writings annexed to this certificate are true copies 
of their respective originals on file and remaining of record in my 
oflice. 

In testimony whereof I have caused the seal of the said court to 
be hereunto aftixed, at the city of New York, in the southern dis- 
trict of New York, this ninth day of June, in the year of our Lord 
one thousand eight hundred and eighty-four, and of the Independ- 
ence of the said United States the one hundred and eighth. 


[1.8] SAM’L H. LYMAN, Clerk. 


Stanley, Clark & Smith, att’ys for ecl’m’t, pl’ffin error; Elihu Root, 
U.S. att’y, for def’t in error. 
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4 UnItTED STATES OF AMERICA, 88: 


The President of the United States to the judges of the district court 
of the United States for the southern district of New York, Greet- 
ing: 

Because in the records and proceedings and also in the rendition 
of the judgment of a plea which is in the said district court before 
you, between The United States of America, plaintiff, against One 
Case of Woolens, marked A. O., 660; One Case Silk Velvet, &c., marked 
A. O., 663; One Case Silk, Cotton, &c., marked A. O., 664, and One 
Case Silk, &e., marked A. O., 649, and Arthur Origet, claimant, de- 
fendant, a manifest error hath happened, to the great damage of the 
said claimant, as herein appears, we, being willing that the error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the party aforesaid in this behalf, do command you, if judg- 
ment be therein given, that, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the circuit court of the United States for the 
southern district of New York, together with this writ, so that you 
may have the same at the circuit court room, in the post-office 
building, in New York city, on the first Monday of April, eighteen 
hundred and eighty-four, in the said cireuit court to be then and 
there held, that, the record and proceedings aforesaid being in- 

spected, the said circuit court may cause further to be done 

o therein to correct that error what of right and according to 

the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the eighteenth day of December, in the year of 
our Lord one thousand eight hundred and eighty-three. 


TIMOTHY GRIFFITH, Clerk. [t. .] 


The foregoing writ is hereby allowed. 

ADDISON BROWN. 
Due service of a cony hereof admitted. 
N. Y., Dee. 18, 1555. 

ELIHU ROOT, 


District Court of the United States of America for the Southern Dis- 
trict of New York, of March Term, in the year one thousand 
eight hundred and eighty-two. 


Before the Honorable Addison Brown, the district judge. 


On the — dav of March, in the vear one thousand eight hundred 
and eighty-two, comes Stewart L. Woodford, the attorney for the 
United States in the said southern district of New York, 8 7 om 
a civil action in which the United States are concerned, and informs 
the court— 

That the United States of America hereby bring suit against cer- 
tain goods, wares, and merchandise described as follows, to wit: 

A. O., No. 660, one case woolens. 
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A. O., No. 663, one case silk, velvet, cotton, and silk lining. 

A. O,, No. G64, one case silk and cotton and silk lining. 

A. O., No. 649, one case silk and cotton and silk linings, woolens, 

&e.— 
6 Being within the said southern district of New York, in the 

custody of W. II. Robertson, collector of customs at the city 
of New York, as an officer of the customs of the United States, to 
wit, as collector of the district of the city of New York, which said 
goods, wares, and merchandise the said W. IL. Robertson, on the 
27th day of March, in the year one thousand eight hundred and 
eighty-two, within said southern district of New York, being then 
and there such collector as aforesaid, did seize on land and secure 
as liable to seizure and forfeiture to the United States by virtue of 
certain acts of the Congress of the United States respecting the reve- 
nue, and that the said collector, having hitherto retained the said 
goods, wares, and merchandise in his custody, within said southern 
district of New York, as forfeited as aforesaid, has caused this suit 
to be commenced upon the said seizure and to be prosecuted for the 
said forfeiture. 

I. And the said attorney for the United States, now here prosecut- 
ing for the United States in that behalf, doth articulately propound 
the matters relied on as grounds or cause of the said forfeiture 
against cases numbered 660, 665, 664, as follows: 

“For that on or about the tenth day of March, in the year one 
thousand eight hundred and eighty-two, the said goods, wares, and 
merchandise were imported and brought into the United States, to 
wit, into the port of New York, in the said district of the city of 
New York, from Paris, France, a foreign port or place, by way of 
Havre, in a ship or vessel called the Amerique, and were, when so 
imported, subject to the payment of duties to the United States. 

For that afterwards, to wit, on the tenth day of March, in the year 
one thousand eight hundred and eighty-two, at the office of the col- 
lector of the said district of the city of New York, in the city of New 
York, an entry in writing of the said goods, wares, and merchandise 

purporting to be duly signed was made with the said W. H. 
Robertson, who was ‘then and there the collector of said dis- 

trict as aforesaid, by A. Origet, as the owner or consignee 
thereof, or by his known agent or factor, and original invoices 
thereof, purporting to be duly signed, indorsed, and certified, then 
and there by him produced to the said collector, which entry and 
invoices were thereupon then and there verified, and said invoices 
signed in the manner and form as required by law. 

For that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and invoices produced as aforesaid, were then and 
there subject to ad valorem duty and obtained by purchase, and 
were then and there not invoiced according to the actual cost thereof 
at the place of exportation, with design to evade the duties there- 
upon or some part thereof, contrary to the form of the statutes of the 
United States in such case provided, whereby and by force of the 
statute of the United States in such case provided, to wit, the 2839th 
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section of the Revised Statutes of the United States, the said goods, 
wares, and merchandise became and are forfeited to the United 
States. 

For that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and invoices produced as aforesaid by the said owner, 
consignee, or agent thereof, and which were subject to the payment 
of duties as aforesaid, were then and there knowingly entered or at- 
tempted to be entered by the said owner, consignee, or agent thereof 
by means of the said invoices, which were then and there false in- 
voices, and by means then and there of false certificates of a consul, 
vice-consul, or commercial agent, and by means of the said invoices, 
which then and there did not contain a true statement of all the 
particulars therein required by the Revised Statutes of the United 
States, and by means then and there of other false and fraudulent 

documents and papers, and by means then and there of other 
8 false and fraudulent practices and appliances, contrary to the 

form of the statute of the United States in such case provided, 
whereby and by force of the statute of the United States in such case 
provided, to wit, the 2864th section of the Revised Statutes of the 
United States, the said goods, wares, and merchandise became and 
are forfeited to the United States. 

For that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and invoices produced by the said owner, consignee, 
or agent thereof as aforesaid, were then and there subject to ad valo- 
rem duty and obtained by purchase, and were then and there know- 
ingly entered or attempted to be entered as aforesaid by the said 
owner, consignee, or agent thereof by means of the said invoices, 
which then and there did not contain a true statement of the time 
when and the place where the same were purchased, and which then 
and there did not contain a true statement of the actual cost thereof, 
and which then and there did not contain a true statement of all 
charges thereon, and which then and there did not contain a true 
statement of such discounts, bounties,and drawbacks as had actually 
been allowed thereon, contrary to the form of the statute of the United 
States in such case provided, whereby and by force of the statute of 
the United States in such case provided, to wit, the 2864th section 
of the Revised Statutes of the United States, the said goods, wares, 
and merchandise became and are forfeited to the United States. 

Kor that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and invoices produced as aforesaid by the said 
owner, consignee, or agent thereof, were then and there subject to 
ad valorem duty,and obtained otherwise than by purchase, and were 

then and there knowingly entered or attempted to be entered 
9 as aforesaid by the said owner, consignee, or agent thereof by 
means of the said invoices, which then and there did not con- 
tain a true statement of the actual market value thereof at the time 
and place when and where the same were procured or manufactured, 
and which then and there did not contain a true statement of all 
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charges thereon, and which then and there did not contain a true 
statement of such discounts, bounties, and drawbacks as had actually 
been allowed thereon, contrary to the form of the statute of the 
United States in such case provided, whereby and by force of the 
statute of the United States in such case provided, to wit, the 2864th 
section of the Revised Statutes of the United States, the said goods, 
wares, and merchandise became and are forfeited to the United 
States. 

lor thatthe said collector thereupon found, and itis hereby charged, 
that the said goods, wares, and merchandise, of which an entry was 
made and an invoice produced as aforesaid by the said owner, con- 
signee, or agent thereof, were then and there subject to ad valorem 
duty, and were then and there knowingly entered or attempted to 
be entered as aforesaid by the said owner, consignee, or agent thereof 
by means of the said invoices, which were then and there false in- 
voices. in this, that the description of the number of metres in each 
piece of goods contained in the cases aforesaid were false, each piece 
of goods being of greater quantity than described in the said in- 
voices. 

That on or about tenth day of March, 1882, the owner, consignee, 
or agents of the said goods,wares, and merchandise knowingly made 
an entry thereof with the said W. IL. Robertson, who was then and 
there collector of the said district of the city of New York, the said 
merchandise being then and there subject to duties by means of a 
certain false invoice, in this, that the sum stated in said invoice as 
the actual market value of said goods, wares, and merchandise was 

a different and less sum than the actual market value thereof, 
10 contrary to the 2564th section of the Revised Statutes of the 
United States. 

That on or about the: tenth day of March, 1882, the owner, con- 
signee, or agents of the said merchandise which was then and there 
subject to duties made an entry thereof with the said W. H. Robert- 
son, Who was then and there the collector of the district of the city 
of New York, by means of certain other false and fraudulent docu- 
ments and papers and by certain other false and fraudulent prac- 
tices and appliances, contrary to the 2864th section of said Revised 
Statutes. 

That on or about the tenth day of March, 1882, the owner, im- 
porter, consignee, or agents of the said merchandise, or some other 
person or persons now unknown to said collector and to said attor- 
ney, with intent to defraud the revenue, made or attempted to make 
an entry of said merchandise whieh was then and there subject to 
duties and had been imported into the United States within said 
district of the city of New York from Paris, France, a foreign port 
or place, by way of Havre, in the ship or vessel Amerique, by means 
of false and fraudulent invoices, atlidavits, letters, and papers and 
by means of false statements, written and verbal, by means whereof 
the United States were deprived of the lawful duties or a portion 
thereof accruing upon the merchandise or a portion thereof em- 
braced and referred to in such invoices, attidavits, letters, and papers 
and such false statements, the cases whose contents are herein pro- 
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ceeded against for forfeiture then and there containing particular 
articles of merchandise to which said alleged frauds related, contrary 
to the twelfth section of the act of Congress approved the 22d day 
of June, 1874, entitled “ An act to amend the customs revenue laws 
and to repeal moieties.” 

That on or about the tenth day of March, 1882, the owner, im- 
porter, consignee, or agents of the said merchandise, or some other 

person ot persons now unknown to said collector and to said 
1] attorney, with intent to defraud the revenue, made or at- 

tempted to make an entry of said merchandise which was 
then and there subject to duties and had been imported into the 
United States within the said district of the city of New York from 
Paris, France, a foreign port or place, by way of Havre, in the ship 
or vessel Amerique, and that the said owner, importer, consignee, 
or agents and other person or persons unknown was and were then 
and there guilty of certain acts and omissions whereby the United 
States were deprived of the lawful duties or a portion thereof accru- 
ing upon the merchandise or a portion thereof affected by said acts 
and omissions, the cases whose contents are herein proceeded against 
for forfeiture then and there containing particular articles of mer- 
chandise to which said alleged frauds and said acts and omissions 
related, contrary to the twelfth section of the said act of Congress 
approved the 22d day of June, 1874. 

I. And the said attorney for the United States, now here prose- 
cuting for the United States in that behalf, doth articulately pro- 
pound the matters relied on as grounds or causes of the said forfeit- 
ure as against case A. O. No. 649, as follows: 

For that on or about the sixth day of March, in the year one 
thousand eight hundred and eighty-two, the said goods, wares, and 
merchandise were imported and brought into the United States, to 
wit, into the port of New York, in the said district of the city of 
New York, from Paris, France, a foreign port or place, by way of 
Liverpool, in a ship or vessel called the Germania, and were, when 
so imported, subject to the payment of duties to the United States. 

For that afterwards, to wit, on the sixth day of March, in the 
year one thousand eight hundred and eighty-two, at the office of the 
collector of the said district of the city of New York, in the city of 

New York, an entry in writing of the said goods, wares, and 
12 merchandise, purporting to be duly signed, was made with 

said W. H. Robertson, who was then and there the collector 
of said district as aforesaid, by Origet, as the owner or consignee 
thereof, or by his known agent or factor; and an original invoice 
thereof, purporting to be duly signed, indorsed, and certified then 
and there by him, produced to the said collector, which entry and 
invoice were thereupon then and there verified and said invoice 
signed in manner and form as required by law. 

For that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and an invoice produced as aforesaid, were then and 
there subject toad valorem duty and obtained by purchase, and 
were then and there not invoiced according tothe actual cost thereof 
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at the place of exportation, with design to evade the duties there- 
upon or some part thereof, contrary to the form of the statutes of 
the United Siates in such case provided, whereby and by force of 
the statute of the United States in such case provided, to wit, the 
2839th section of the Revised Statutes of the United States, the said 
goods, wares, and merchandise became and are forfeited to the United 
States. 

lor that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was madeand an invoice produced as aforesaid by the said owner, 
consignee, or agent thereof, and which were subject to the payment 
of duties as aforesaid, were then and there knowingly entered or 
attempted to be entered by the said owner, consignee, or agent 
thereof by means of the said invoice, which was then and there a 
false invoice; and by means then and there of a false certificate of a 
consul, vice-consul, or commercial agent; and by means of the said 
invoice, Which then and there did not contain a true statement of all 
the particulars therein required by the Revised Statutes of the United 

States: and by means then and there of other false and 
13 fraudulent documents and papers; and by means then and 

there of other false and fraudulent practices and appliances, 
contrary to the form of the statute of the United States in such case 
provided, whereby and by force of the statute of the United States 
in such case provided, to wit, the 2864th section of the Revised 
Statutes of the United States, the said goods, wares, and merchandise 
became and are forfeited to the United States, 

For that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and an invoice produced by the said owner, con- 
signee, or agent thereof as aforesaid, were then and there subject to 
ad valorem duty and obtained by purchase, and were then and there 
knowingly entered or attempted to be entered as aforesaid by the 
said owner, consignee, or agent thereof by means of the said invoice, 
which then and there did not contain a true statement of the time 
when and the place where the same were purchased; and which then 
and there did not contain atrue statement of the actual cost thereof ; 
and which then and there did not contain a true statement of all 
charges thereon ; and which then and there did not contain a true 
statementof such discounts, bounties, and drawbacks as had actually 
been allowed thereon, contrary to the form of the statute of the 
United States in such case provided, whereby and by force of the statute 
of the United States in such case provided, to wit, the 2864th section 
of the Revised Statutes of the United States, the said goods, wares, 
and merchandise became and are forfeited to the United States. 

For that the said collector thereupon found, and it is hereby 
charged, that the said goods, wares, and merchandise, of which an 
entry was made and an invoice produced as aforesaid by the said 
owner, consignee, or agent thereof, were then and there subject to 

ad valorem duty and obtained otherwise than by purchase, 
14 and were then and there knowingly entered or attempted to 
be entered as aforesaid by the said owner, consignee, or agent 
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thereof, by means of the said invoice, which then and there did not 
contain a true statement of the actual market value thereof at the 
time and place when and where the same were procured or manu- 
factured, and whicn then and there did not contain a true state- 
ment of all charges thereon, and which then and there did not con- 
tain a true statement of such discounts, bounties, and drawbacks as 
had actually been allowed thereon, contrary to the form of the stat- 
ute of the United States in such case provided, whereby and by force 
of the statute of the United States in such case provided, to wit, the 
2864th section of the Revised Statutes of the United States, the said 
goods, wares, and merchandise became and are forfeited to the 
United States. 

For that the said collector thereupon found and it is hereby 
charged that the said goods, wares, and merchandise, of which an 
entry was made and an invoice produced as aforesaid by the said 
owner, consignee, or agent thereof, were then and there subject to ad 
valorem duty, and were then and there knowingly entered or at- 
tempted to be entered as aforesaid by the said owner, consignee, or 
agent thereof by means of the said invoice, which was then and there 
a false invoice, in this, that the description of the number of metres 
in each piece of goods contained in the case aforesaid was false, each 
piece of goods being of greater quantity than described in the said 
invoice. 

That on or about — sixth day of March, 1882, the owner, con- 
signee, or agents of the said goods, wares, and merchandise know- 
ingly made an entry thereof with the said W. H. Robertson, who 
was then and there collector of the said district of the city of 
New York, the said merchandise being then and there subject to 
duties, by means of a certain false invoice, in this, that the sum stated 

in said invoice as the actual market value of said goods, wares, 
15 and merchandise was a different and less sum than the actual 

market value thereof, contrary to the 2864th section of the 
Revised Statutes of the United States. 

That on or about the sixth day of March, 1882, the owner, con- 
signee, or agents of the said merchandise, which was then and there 
subject to duties, made an entry thereof with the said W. H. Rob- 
ertson, who was then and there the collector of the district of the 
city of New York, by means of certain other false and fraudulent 
documents and papers and by certain other false and fraudulent 
practices and appliances, contrary to the 2864th section of said Re- 
vised Statutes. 

That on or about the sixth day of Mareh, 1882, the owner, im- 
porter, consignee, or agents of the said merchandise or some other 
person or persons now unknown to said collector and to said attor- 
ney, with intent to defraud the revenue, made or attempted to make 
an entry of said merchandise, which was then and there subject to 
duties and had been imported into the United States, within said 
district of the city of New York, from Paris, France, a foreign port 
or place, by way of Liverpool, in the ship or vessel Germanic, by 
means of a false and fraudulent invoice, affidavit, letter, and paper 
and by means of false statements, written and verbal, by means 
2—186 
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whereof the United States were deprived of the lawful duties or a 
portion thereof accruing upon the merchandise or a portion thereof 
embraced and referred to in such invoice, affidavit, letter, and paper 
and such false statements, the cases whose contents are herein pro- 
ceeded against for forfeiture then and there containing particular 
articles of merchandise to which said alleged frauds related, contrary 
to the twelfth section of the act of Congress, approved the 22d day 
of June, 1874, entitled “An act to amend the customs revenue laws 
and to repeal moieties.” 

That on or about the sixth day of March, 1882, the owner, im- 
porter, consignee, or agents of the said merchandise or some other 
person or persons now unknown to said collector and to said attor- 

ney, with intent to defraud the revenue, made or attempted to 
16 make an entry of said merchandise, which was then and 

there subject to duties and had been imported into the United 
States, within the said district of the city of New York, from Paris, 
France, a foreign port or place, by way of Liverpool, in the ship or 
vessel Germanic, and that the said owner, importer, consignee, or 
agents and other person or persons unknown was and were then 
and there guilty of certain acts and omissions whereby the United 
States were deprived of the lawful duties or a portion thereof accru- 
ing upon the merchandise or a portion thereof affected by said acts 
and omissions, the cases whose contents are herein proceeded against 
for forfeiture then and there containing particular articles of mer- 
chandise to which said alleged frauds and said aets and omissions 
related, contrary to the twelfth section of the said act of Congress, 
approved the 22d day of June, 1874. 

And thereupon, and by reason of all and singular the premises 
aforesaid, the said attorney for the United States, on behalf of the 
United States, prays the court that due process issue to enforce the 
said forfeiture of the said goods, wares, and merchandise and to give 
notice to all persons concerned in interest to appear and show cause 
on the return day of process why the said forfeiture should not be 
decreed. 

STEWART L. WOODFORD, 
United States Attorney for the Southern District of New York. 


17 Stipulation. (Filed the 30th Day of March, 1882.) 


District Court of the United States for the Southern District of 
New York. 


Whereas an information was filed on the thirtieth day of March, 
in the year of our Lord one thousand eight hundred and eighty- 
two, by the United States of America against A. O. 660, one case 
woolens; A. O. 663, one case silk, velvet, and cotton and silk lining; 
A. O. 664, one case silk and cotton and silk lining, ex 8.8. Amerique, 
March 10, 1882, and A. O. 649, one case silk and cotton and silk 
linings and woolens, ex Germanic, March 6, 1882, for the reasons 
and causes in the said information mentioned ; and whereas the said 
goods, wares, and merchandise have been duly attached by the marshal 
under the process of monition issued in pursuance of the prayer 
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of the said information ; and whereas A. Origet has this day filed a 
claim as sole owner of the above goods, wares, and merchandise 
and has this day depusited in the registry of this court the sum of 
six thousand four hundred and fourteen 4) dollars ($6,414.41), 
being the appraised value of the said goods, wares, and merchan- 
dise : 

Now, therefore, it is hereby consented and agreed that in case of 
default or contumacy on the part of the said A. Origet the above 
amount be paid over to the collector of customs for the district of 
the citv of New York; and it is further stipulated and agreed that 
if the said A. Origet, undersigned, shall at any time, upon the inter- 
locutory or final order or decree of the said district court or of any 
appellate court to which the above-named suit may proceed and 
upon notice of such order or decree to J. Dana Jones, Esq., procior 
for the claimant of said goods, wares, and merchandise, abide by 
and pay the money awarded by the final decree rendered by 

the court or the appellate court if any appeal intervene, then 
18 the above amount shall be returned to the said A. Origet; 
otherwise the above amount shall be paid over to the collector 
of customs for the district of the city of New York under the order 


of the court. 
A. ORIGET. 


Taken and acknowledged this 30th day of March, 1882, before me— 
SAMUEL H. LYMAN, 
U. S. Commissioner. 
Approved : 
STEWART L. WOODFORD, 


U.S. Attorney. 


At a stated term of the district court of the United States of 
America for the southern district of New York, held at the United 
States court-rooms, in the city of New York, on Thursday, the 30th 
dav of March, 1882. 

Present: Hon. Addison Brown, district judge. 


Claim. 


A. O. 660. 1 Case Woorens: A. O. 6635,1 Case Sttk Vetvet, €e.; 
A. O. 664, 1 Case Silk and Cotton, &e., ex Amerique, March 10, 
1884; A. O. 649, 1 Case Silk, &c., ee Germanic, March, 6 1882, 

ats. 
THe Unirep States. 


And now Arthur Origet, the owner of the above-mentioned goods, 
&e., intervening for the interest of himself in the said 

19 goods, &c., appears before the honorable court and makes 
claim to the said goods, &c., as the same are attached by the 
marshal under process of this court at the instance of the United 
States; and the said Arthur Origet avers that he was in possession 
of the said goods, &c., at the time of the attachment thereof, and 
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that the person above named is true and bona fide owner of the said 
goods, &c., and that no other person is the owner thereof; wherefore 


he prays to defend accordingly. 
A. ORIGET. 


Sworn to and subscribed this 30th day of March, A. D. 1882, be- 


fore me— 
SAM’L H. LYMAN, 
U. S. Commissioner. 
J. DANA JONES, Proctor. 


Answer. 


District Court of the United States for the Southern District of 
New York. 


Tne Unirep States oF AMERICA 
against 
A. O. 660, Oxi Case Woo.ens; A. O. 663, ONE Cask SILK VELVET, 
&e.; A. O. 664, One Case Silk, Cotton, &e., ec Amerique, 8. S.; 
A. O. 649, One Case Silk, &c., ex S. S. Germanic. 


And now Arthur Origet, intervening for the interest of himself, 
as hereinafter stated and set forth, appears before the honorable 
court and makes claim to the said goods, wares, and merchandise, 

to wit: 
20 A. O. 660, one case woolens; A. 0.665, one case silk velvet, 

&e.; A. O. 664, one case silk, cotton, &e., ec Amerique, 8. S.; 
A. 0. 649, one case silk, &c., ec 8.8. Germanic, as the same are at- 
tached by the marshal under process of this court at the instance 
of the United States; and the said claimant avers that he was 
entitled to the possession of the said goods, wares, and merchan- 
dise at the time of the attachment thereof and still is entitled: 
that he, the person above named, is the true and bona fide owner of 
the said goods, wares, and merchandise, and that no other person 
is owner of the same. 

And the said claimant, intervening as aforesaid, saving and _ re- 
serving all benefit of exception to the manifold errors, uncertainties, 
and insufficiencies contained in the information filed in this cause, 
for answer and plea thereto says that the goods, wares, and mer- 
chandise claimed as aforesaid did not, nor any part thereof, become 
forfeited in manner and form as in said information is alleged. 

A. ORIGET. 
SouTHERN District or New York, ss: 


Arthur Origet, being duly sworn, says that he is the claimant of 
the goods proceeded against in the above-entitled cause; that he 
has read the foregoing answer by him subscribed, and that the same 
is true. 

A. ORIGET. 

Sworn to before me this 30th day of June, 1882. 

WILLIAM G. DAVIS, 
Notary Public, New York County. 


1 
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21 Order of Substitution. 
U. S. District Court, Southern District of New York. 


Unirep STATES 
against 
A. O. 660, 1 Cask Woorens, &c, ARTHUR OrIGET, Claimant. 


2? cases. 


In the foregoing cases upon the proceedings which appear of 
record, it is ordered— 

That Stanley, Clarke & Smith, No. 160 Broadway, New York 
city, be, and they hereby are, substituted as attorneys for Arthur 
Origet in the place and stead of J. Dana Jones. 

ADDISON BROWN. 


(Endorsed :) Service of a copy hereof admitted. March 27, 1883. 
J. Dana Jones, Elihu Root, U.S. att’y. 


Bill of Exceptions. 
United States District Court, Southern District of New York. 


Tue Unitep STAtEs 
| against 
OnE Case oF Wootens, &c, (ARTHUR OrIGET, Claimant). 


This cause came on for trial at the May term of the dis- 

22 trict court of the United States, held at the city of New York, 

before Mr. Justice Brown and a jury, on the eighth day of 

June, 1883. The United States was represented by its attorney, Mr. 

Root, and his assistant, Mr. John P. Clarke, and the claimant by 
his attorneys, Stanley, Clarke & Smith. 

In the course of the trial the claimant, by his counsel, Mr. Smith, 
took and alleged sundry exceptions to the rulings of the court in the 
admission and exclusion of evidence and to the giving and refusals 
to give instructions to the jury, which exceptions are hereinafter 
severally set forth. 

It appeared that Mr. Origet had been for nine years in business 
in New York importing woolens, silks, trimmings, «c., to fill special 
orders given him by tailors and merchants, &c., and not for general 
trade or jobbers, the value of his importations aggregating about 
one and a half or two millions of dollars; that he sent forward the 
goods to his customers in various parts of the country—some in San 
Francisco, the South, and West—without remeasuring them, trust- 
ing to his employees in. a house which he had in Paris to see that 
the goods were of sufficient length to fill the orders upon which they 
were based. 

The Government, after having introduced evidence to show that 
the goods herein proceeded against (of which three cases were im- 
vorted on the tenth and the fourth case upon the sixth days of 

larch, 1882) were larger in quantity than indicated in the entries 
and invoices and that there was an excess found by actual measure- 
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ment in almost every piece of the goods contained in these four 
cases above the number of yards (or metres) mentioned in the in- 
voices, offered in evidence five invoices and entries of goods not 
proceeded against, imported into New York by Mr. Origet April 4, 
1882, of which no forfeiture is claimed and on which (as below 
stated) the duties had been fully paid to the satisfaction of the 
libellant. By these entries of April 4, 1882, and the accompany- 

ing invoices the district attorney proposed to show that the 
23 claimant, Origet, had added to the measurements in these 

later invoices, as originally stated, in very nearly or exactly 
the same proportions that the actual lengths of the goods libelled 
herein exceeded the lengths stated in the invoices of them. 

It was admitted and proved and was undisputed that after the 
importer had made his additions to the invoices of the goods im- 
ported April 4, 1882, these were found to be and were accepted as 
correct, the duties were liquidated and paid thereon in conformity 
with such amended statement of quantity, and the goods delivered 
to the importer. 

To the admission of these later invoices and entries (of April 4, 
1882) the claimant objected, contending that as the transaction with 
relation to them had been permitted, accepted, and treated as honest 
by the Government, and being, in fact, honest and proper, — could 
not now be admitted as having any tendency to prove fraudulent 
intent as to the goods libelled; but the court overruled the objec- 
tion and admitted the invoices and entries of the goods imported by 
Mr. Origet April 4, 1882, and proof of the additions thereto; to all 
of which the claimant objected, and (his objections being overruled) 
excepted. 

Mr. Origet testified in his own behalf that as to the importations 
of April 4, 1882, he did not know whether the additions to the in- 
voices were required by the facts or were according to the actual 
measure of the goods or not. His testimony upon this subject was 
as follows: 

“(. Will you please state how it happened that you raised the 
quantities in the five invoices that have been put in here subse- 
quent to the seizure of these goods—the invoices by the France and 
those other goods—how you came to raise the quantities ? 

“A. When the Government seized these goods I was receiving 
some other cases from France by way of Paris. When these goods 
were sold they were to be delivered at a very short notice. I went 

to see the collector of the port, Mr. Robertson, and asked 
24 him what I should do, beeause I did not know if these goods 

named came with errors or not, and I had had to deliver 
these goods at very short notice; these goods amounted from one to 
several thousand dollars. I asked him if I could have these in- 
voices when they came proportioned to the goods seized, not know- 
ing if the goods were right or wrong; if I should have these pieces 
entered it would make only about a hundred or one hundred and 
fifty dollars difference, and if I should not deliver the goods in time 
they would be refused; it was a matter of several thousand dollars 
for me. 1 asked him if I could have these proportioned. The col- 
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lector told me no; I couldn’t have it in bulk by one item; that I 
should add to every number; I should itemize every number; and 
he told me to use the report from the public store with the length 
corrected as the proportion to meet these invoices, which I ordered 
Mr. Ridgely to do, my first man here. I went and asked the col- 
lector about it and I wanted to add to these invoices only one item 
us a percentage, not knowing whether it was right or wrong, but I 
would rather pay more duty, which amounts to a small amount—I 
think a hundred or a hundred and fifty dollars—on these later in- 
voices than not to enter the goods and wait several weeks and 
have the goods delivered too late and have them refused, and it was 
on his advice that I made these items on the later invoices. 

“Q. You do not know whether that was necessary or not, as a 
matter of fact, do you? 

“A. I do not know.” 

The last witness called by the Government was Hon. W. H. Rob- 
ertson, collector of the port, who testified that he never gave Mr. 
Origet the advice mentioned in the foregoing testimony. 

The Government witness from the appraiser's office, who meas- 
ured these goods imported, April 4th, 1882, testified that after the 
additions of the importer had been made to the invoices thereof 

they were found to be correct, but upon cross-examination 
25 he stated that if the actual measurement fell below that stated 

in the invoice no notice could be taken of such an error, but 
the invoice measurement would be taken to be the true quantity 
and duties collected thereon. 

When Mr. Origet was upon the stand his counsel asked if the 
Government had ever made any seizure or complaint of any of his 
invoices of gouds prior to the seizure of the goods libelled herein ; 
the district attorney objected to this inquiry, the court sustained the 
objection and excluded it, and the claimant excepted. 

A verdict was rendered for the United States condemning the 
goods and finding an intent upon the part of the claimant to defraud 
the Government in the importation thereof. 

And because none of the said exceptions so offered and made to 
the opinion, rulings, admission, and exclusion of testimony and de- 
cisions of the court do not appear upon the record of the said trial, 
therefore, on the prayer of the claimant, by his counsel, the said judge 
has signed and sealed this bill of exceptions, nune pro tune, as of the 
said eighth day of June, 1885. 

STANLEY, CLARKE & SMITH, 


Claimant's Attorney. 


No objection. 


ELIHU ROOT. 
J. PLC. 


Allowed and ordered on file November 22, ’83. 


A. B. 
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26 Minutes of the Court. 
Fripay, June Sth, 1883. 


The court meets pursuant to adjournment and is opened by proc- 
lamation. 

Present: Judge Brown. 

Panel of jurors called (see panel). 

Jury day calendar called. 


Tur: Unirep STATES 
against 30349. 
Onrt Case Woo.ens, ce. 


This case being called, ordered, trial. 

Jurors empanelled and sworn: Stephen B. Wooley, George G. 
Lake, John A. King, Jr., James W. Brady, Marshall Ayres, Jr., 
John Wright, Sidney H. Yates, Frederick C. Richardson, Thomas 
S. Young, Henry W. Le Roy, John E. Andrew, Frederick J. Allien. 

Assistant United States Attorney Clarke opens for the informants. 

Evidence for the informants. 

Benjamin F. Wyman, sworn. 

Exhibits 1, 2, 5, 4, 5, 6, 7, 8, 9, 10, 11, 12 put in. 

Nelson 8. Williams, sworn. 

Upon consent of both parties it is allowed that the case be con- 
tinued with eleven jurors ; the juror Brady, being called suddenly, 
went away through illness in his family. 

Kvidence for informants continued. 

James A. Cryan, sworn. 

John A. Howe, sworn. 

John V. Williams, sworn. 

Kdwin A. Perry, sworn. 

Joseph C. Wiswall, sworn. 

William Kent, sworn. 

Case adjourned to to-morrow. 


27 Monpay, 11th June, 1883. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Judge Brown. 


THe Untrep States 
against 
OnE CasE WooLENs, Cc. 


This ease being still on trial. 
Evidence for plaintiffs. 
Michael Sherry, sworn. 

John 8S. Crooker, sworn. 
George W. Palmer, sworn. 
David W. Lee, sworn. 
Frederick W. Brooks, sworn. 
Aaron D. Fenton, sworn. 


John V. Williams, recalled. 
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William Kent, recalled. 

Mr. Derby, of counsel for claimant, opens for claimant. 

Evidence for claimant. 

Arthur Origet, sworn. 

Exhibits for plaintiff, 15, 16, put in. 

Robel A. S. Ridgely, sworn. 

William H. Robertson, recalled. 

Mr. Edwin B. Smith argued for the claimant. 

United States District Attorney Elihu Root argued for the in- 
formants. 

By direction of the court the jury retire in custody of an officer 
competent to conduct them, and upon their return render a verdict 
for the informants and against the claimant for the condemnation 
of the goods mentioned in the information, and that the goods were 
brought in with intent to defraud the United States, and so say 
they all. 

Stay of thirty days granted, and adjourned. 


28 At a stated term of the district court of the United States of 
America for the southern district of New York, held at the 
United States court-rooms, in the city of New York, on the 8th day 
of December, in the year of our Lord one thousand eight hundred 
add eighty-three. 
Present: The Honorable Addison Brown, district judge. 


Tue Unitep STATES 
against 
A. O. 660, Oxe Case Woo tens, &c., A. OrtGet, Claimant. 


The jury empannelled to try the issue joined between the United 
States of America, informants, against A. O. 660, One Case Woolens, 
and the other goods, wares, and merchandise set forth in the in- 
formation herein, Arthur Origet, claimant, having by their verdict 
found for the United States, condemning the said goods, it is there- 
upon, on motion of the United States district attorney, ordered that 
the above-mentioned goods, wares, and merchandise be, and the 
same are hereby, accordingly condemned as forfeited to the United 
States. 

And it is further ordered that, unless an appeal or writ of error be 
taken to this decree within the time limited - law and prescribed 
by the rules and practice of this court, that the amount of money 
heretofore paid into the registry of the court in lieu of stipulation 
for value under a stipulation to abide the result by the claimant 
herein be distributed by the clerk of this court according to law ; 

and it is further ordered that unless an appeal or writ of error 
29 ‘be taken as above the stipulators, for costs, pay into the reg- 
isty of the court the amount of costs heretofore taxed by the 
clerk, to be thereupon distributed according to law, and in default 


thereof that an execution issue against them. 
[x. s.] ADDISON BROWN. 


A true copy. 


3—186 


SAMUEL H. TYMAN, Clerk. 
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Assignment of Error. 


United States Circuit Court, Southern District of New York. April 
Term, 1884. 


A. O. 660, One Cask Woorens, and Other Goods and ARTHUR 
OrIGET, Claimant, PI’ff in Error, 
against 
Tue Unitrep Srares, Def’t in Error. 


And now, on the first Monday of April, 1884, before the justices 
of said court, comes Arthur Origet, claimant, by Stanley, Clarke «& 
Smith, his attorneys, and says that by the record aforesaid there is 
error in the various rulings hereinbefore excepted to; also in this, 
that judgment was rendered for the defendant in error and not for 
the plaintiff in error. 

Wherefore plaintiff in error prays that the judgment aforesaid, 
for the errors aforesaid and other errors in the record and proceed- 
ings aforesaid as the same more fully appear therein, may be reversed 
and annulled. 

STANLEY, CLARKE & SMITH, 
Attorneys for PUff im Error. 


30 Joinder in Error. 


United States Circuit Court, Southern District of New York. April 
Term, 1884. 


A. O. 660, Ong Cask Woo.ens, and Other Goods and ARTHUR 
Oricet, Claimant, PI’ft in Error, 
against 
Tne Unrrep Srates, Def’t in Error. 


And afterwards, to wit, on the first Monday of April, 1884, the 
United States, by Elihu Root, its attorney, comes into court and says 
that there is no error either in the record or proceedings aforesaid 
or in the judgment aforesaid ; and he prays that this court may 
proceed to examine the record and proceedings aforesaid as to the 
matters assigned for error, and that the judgment herein be in all 
things affirmed. 

ELIHU ROOT, 
U. 8. District Attorney, Attorney for Def’t in Error. 


Unirep STATES OF AMERICA, 88: 


To the United States of America, Greeting: 


You are hereby cited and admonished to be and appear at a cir- 
cuit court of the United States for the southern district of New 
York to be holden at the circuit court room, post-office building, 
New York city, on the first Monday of April, eighteen hundred and 
eighty-four, pursuant to a writ of error filed in the clerk’s office of 

the district court of the United States for the southern dis- 
ol trict of New York, wherein Arthur Origet, claimant of one 
case of woolens marked A. O. 660; one case silk velvet, &c., 


~~ sonal ll 
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marked A. O. 663; one case silk, cotton, &c., marked A. O. 664; 
and one case silk, &c., marked A. O. 649, — plaintiff in error and 
you are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
— and speedy justice should not be done to the parties in that 
ehalf. 
Dated December 18th, 1883. 
ADDISON BROWN. 


Consented to June 9th, 1854. 
ELIHU ROOT, 
J.PLE, US. Alt’y. 


32 Judgment affirmed with costs. 
July 24, 1884. 
WM. J. WALLACE. 


oo At a stated term of the circuit court of the United States 
of America for the southern district of New York, held at 
the United States court-rooms, in the city of New York, on the 18th 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 
Present: the Honorable Wm. J. Wallace, circuit judge. 


A. O. #660, One Cask Woo ens, &c., &c., ARTHUR OrtGetT, Claim- 
ant & PIT, 
v8. 
Tue Unirep States or America, Defendant. 
In error. 


This cause having come on to be heard on the 11th day of 
oA June, 1884, before the Hon. Wm. J. Wallace, the circuit judge, 
on the writ of error heretofore issued herein to the district court 
of the United States for the southern district of New York to review 
a final decree therein entered in favor of the United States and 
against the goods proceeded against, condemning them as forfeited 
to the United States, and having been argued for the plaintiff in 
error by Edwin B. Smith, Esq., of counsel, and on behalf of the de- 
fendant in error by John Proctor Clarke, assistant United States 
attorney, and due consideration having been had— 
It is hereby ordered, sentenced, and adjudged that the decree of 
the district court herein be in all things affirmed with costs, and 
that the case be remanded to the district court, whence it came, 
30 and that the said district court proceed to execute its final de- 
cree, and for such other proceedings as the rules and prac- 
tices of said court provide and the justice of the case may require. 
WM. J. WALLACE. 


(Endorsed:) U. S. circuit court, southern district of New York. 
A. O. # 660, One Case Woolens, &c., &c., Arthur Origet, claimant 
and pl’ff, vs. The U.S. of America, def’t. Decree affirming final de- 
cree of district court. Elihu Root, U. S. attorney, att’y for defend- 


ARTHUR ORIGET, CLAIMANT, &¢C., VS. THE UNITED STATES, 


Due service of a copy of the within is hereby admitted. Stan- 
ley, Clarke & Smith, att’ys for cl’m’t. U. S. circuit court. 
Filed Sept. 18, 1884. Timothy Griffith, clerk. 


O7 At a stated term of the circuit court of the United States 
for the southern district of New York, held at the court-rooms 
thereof, in the city of New York, on the 50 di: ay of September, 1884. 


A. O. #660, Ong Case Woo.tens, &c., &c., AnrHUR OriIGET, Claimant 
and PI’ff, 
vs. 


THe U.S. or America, Deft. 
In error. 


The final decree of this court having been signed and entered on 
the 18th day of September, 1854, affirming the decree of the district 
court herein, with costs, and the costs having been taxed by the 
clerk of this court at 34.45 dollars— 

It is now ordered, sentenced, and adjudged that judgment 

v8 for the United States for said amount of costs be entered 
against the stipulations for costs on the bond on writ of error 
heretofore entered into herein — Arthur Origet and Robert S. 
Ridgely, and that unless an appeal or writ of error be taken from 
said final decree within the time limited by law and the rules and 


practice of this court the United States have execution therefor. 
WM. J. WALLACE. 


(Endorsed :) U.S. circuit court, southern district of New York. 
A. O. #660, One Case Woolens, &c., Arthur Origet, claimant and 
pli, vs. The U.S. of America, def’t. Order. Elihu Root, U.S. att’y, 
attorney for defendant. U.S. circuit court. Filed Sept. 30th, 1884. 
Timothy Griffith, clerk. 


oo Know all men by these presents that we, R. S. Ridgely and 
Il. Bertand, of the city, county, and State of New York, are 
held and firmly bound unto the United States of America in the 
sum of five hundred dollars, lawful money of the United States of 
America, to be paid to the said obligee and its assigns; for which 
a ge well and truly to be made, we bind ourselves and our 
\eirs, executors, and administrators, severally, firmly by these pres- 
ents. Sealed with our seals. Dated the twenty -fourth day of Sep- 
tember in the year one thousand eight hundred and eighty-four. 
The condition of this obligation is such that if Arthur Origet, 
claimant of certain goods, who has prosecuted a writ of error to the 
Supreme Court of the United States to review a decree of the circuit 
court of the United States for the southern district of New York 
entered on the 18th day of September current, whereby judgment 
was entered against said claimant for $34.45 costs, shall prosecute 
his writ of error to effect and answer all damages and costs if he 
shall fail to make his plea good, then this obligation shall be void. 
k. S. RIDGELY. [t.s. 
A. BERTAND. L. S. 
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Signed and sealed in presence of— 
JOHN S. DERBY. 


40 State OF New YoRK, | pun 
City & County of New York, {~~ ° 


On this sixth day of September, in the year one thousand eight 
hundred and eighty-four, before me personally came R. 8S. Ridgley 
and H. Bertand, to me known and known to me to be the indi- 
viduals described in and who executed the foregoing instrument, 
and they thereupon severally duly acknowledged to me that they 


had executed the same. 
JOHN S. DERBY, 
Notary Public N. Y. City & Co. 


City AND County oF NEw YORK, 88: 


R. S. Ridgely and H. Bertand, being duly sworn, say each for 
himself that he is worth the sum of one thousand dollars over and 
above all his just debts and liabilities. 

R. S. RIDGELY. 


H. BERTAND. 


Sworn to before me this 6th day of October, 1884, 
JOHN S. DERBY, 
Notary Public N. Y. City & Co. 


41 [Endorsed:] U. S. Supreme Court. Arthur Origet, pl’ff 

in error, against The United States, deft in error. Bond. 
Dated September 24th, 1884. Stanley, Clarke & Smith, att’ys for 
pl’ff in error, 160 Broadway, N. Y. city. U.S. cireuit court. Filed 
Oct. 9, 1884. Timothy Griffith, clerk. Approved Oct. 9, ’84. A. 
Brown. 


42 UniteEp STATES OF AMERICA, 88: 


To the United States of America, Greeting: 
You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-four, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein One Case of Woolens, marked A. O. 660; One Case of Silk 
Velvet, &c., marked A. O. 663; One Case of Silk, Cotton, &c., 
marked A. O. 664, ex S.S. Amerique, and One Case Silk, &c., marked 
A. O. 649, ex S.8., Germanic, and Arthur Origet, claimant of said 
goods, is plaintiff in error and you are defendant in error, to shuw 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 
Dated September 24th, 1884. 


ADDISON BROWN. 
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43 [Endorsed :] U.S. Supreme Court. One Case of Woolens, 

&e., plaintiff in error, against The United States, defendant 
in error. Citation. Stanle +y, Clarke, Smith, att’ys for pl’ff in error. 
Due service admitted Oct. 9, ’84. Elihu Root, J. P. C., att’y for def’t 
in error. 


[Stamped:] U. S. circuit court. Filed Oct. 9, 1884. Timothy 
Griflith, clerk. 


Endorsed on cover: 8S. New York C.C. U. S. No. 186. Arthur 
Origet, claimant of one case of woolens, marked A. O. 660; one case 
of silk velvet, marked A. O. 663; one case of silk, cotton, Ke., 
marked A. O. 664, and one ease of silk, &c., marked A. QO. 649, 
plaintiff in error, vs. The United States. Filed 24th November, 1884. 


Supreme Court of the United States, 


OCTCBER TERM, 1887. 


ARTHUR ORIGET 
Vs. 


THe UNITED STAreEs. 


— 


STATEMENT. 


This a proceeding instituted by the U.S. to procure 
the forfeiture of certain goods, imported by the claim- 
ant (Arthur Origet) into New York, the ENrry whereof 
is averred to have been made by means of false in- 
voices—the alleged falsity being that the quantity (or 
number of metres) stated in each of the invoices was 
less than that ascertained by actual measurement. 

These goods (woolens) paying a heavy ‘ pound’ duty, 
were found correct in weight, and in every other re- 
spect except this under-measurement. 

For this shortage the goods could not (under the 
Act of June 22d, 1874, ec. 391, $ 16), be forfeited unless 
an intent thereby to defraud was found; the specified 
intent being to defraud by invoices false as to quantity. 

The indicated measurements were (of course) put upon 
the invoices on the other side of the Atlantic ; and Mr. 
Origet had no opportunity of verifying their accuracy 
prior to the entry of the goods. 


yA 

It appeared that Mr. Origet had been for nine years in 
business in New York importing woolens, silks, trim- 
mings, &c., to fill special orders given him by tailors 
and merchants, &c., and not for general trade or job- 
bers, the value of his importations aggregating about 
one and a half or two millions of dollars ; that he sent 
forward the goods to his customers in various parts of 
the country—some in San Francisco, the South and 
West—without remeasuring them, trusting to his em- 
ployees in a house which he had in Paris to see that 
the goods were of sufficient length to fill the orders 
upon which they were based. 

The Government—after having introduced evidence 
to show that the goods herein proceeded against (of 
which three cases were imported on the tenth and the 
fourth case upon the sixth days of March, 1882), were 
larger in quantity than indicated in the entries and in- 
voices and that there was an excess found by actual 
measurement in almost every piece of the goods con- 
tained in these four cases above the mumber of yards 
(or metres) mentioned in the invoices—-offered in evi- 
dence five invoices and entries of goods not proceeded 
against, imported into New York by Origet April 4, 
1882, of which no forfeiture is claimed and on which 
(as below stated) the duties had been fully paid to the 
satisfaction of the libellant. By these entries of April 
4, 1882, and the accompanying invoices the District 
Attorney proposed to show that the claimant, Origet, 
had added to the measurements in these later invoices, 
as originally stated, in very nearly or exactly the same 
proportions that the actual lengths of the goods libelled 
herein exceeded the lengths stated in the invoices of 
them. 

It was admitted and proved, and was undisputed, 
that after the importer had made his additions to the 
invoices of the goods imported April 4, 1882, these 
were found to be and were accepted as correct, the 
duties were liquidated and paid thereon in conformity 
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with such amended statement of quantity, ard the 
goods delivered to the importer. 

To the admission of these later invoices and entries 
(of April 4, 1882) the claimant objected, contending 
that as the transaction with relation to them had been 
permitted, accepted, and treated as honest by the Gov- 
ernment and being, in fact, honest and proper, it could 
not now be admitted as having any tendency to prove 
fraudulent intent as to the goods libelled ; but the 
court overruled the objection and admitted the invoices 
and entries of the goods imported by Mr. Origet April 
4, 1882, and proof of the additions thereto; to all of 
which the claimant objected, and (his objections being 
overruled) excepted. 

Mr. Origet testified in his own behalf that as to the 
importations of April 4, 1882, he did not know whether 
the additions to the invoices were required by the facts, 
or were according to the actual measure of the goods 
or not. His testimony upon this subject was as fol- 
lows : 


“(. Will you please state how it happened that you 
raised the quantities in the five invoices that have been 
put in here subsequent to the seizure of these goods— 
the invoices by the France and those other goods—how 
vou came to raise the quantities ? 

“A. When the Government seized these goods I was 
receiving some other cases from France by way of 
Paris. When these goods were sold they were to be 
delivered at a very short notice. LT went to see the col- 
lector of the port, Mr. Robertson, and asked him what 
I should do, because / did not know if these goods named 
etme with errors or not, and T had to deliver these goods 
at very short notice ; the goods amounted from one to 
several thousand dollars. I asked him if [ could: have 
these invoices when they came proportioned to the 
good seized, not knowing if the qeods were right or 
wrong ; if I should have these pieces entered i¢ would 
make only about a hundred or one hundred and fifty dol- 
lars difference, and tf I should not deliver the goods in 
time they would be refused ; it was a matter of several 
thousand dollars for me. LT asked him if I could have 
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these proportioned. The collector told me no; I 
couldn't have it in bulk by one item ; that I should add 
to every number ; I should itemize every number ; and 
he told me to use the report from the public store with 
the length corrected as the proportion to meet these in- 
voices, which I ordered Mr. Ridgely to do; my first 
man here. I went and asked the collector about it and 
1 wanted to add to these invoices only one item as a per- 
centage, not knowing whether it was right or wrong, but I 
would rather pay more duty, which amounts to a small 
amount—TI think a hundred or a hundred and fifty dol- 
lars—on these latter invoices than not to enter the 
voods and wait several weeks and have the goods de- 
livered too late and have them refused, and it was on 
his advice that I made these items on the latter in- 
voices. 

™ (). You do not know whether that was HECESSUTY OF 
not, asa matler of fact, do you ? 

“AL Lo not know. 


The last witness called by the Government was Hon. 
W. H. Robertson, Collector of the Port, who testified 
that he never gave Mr. Origet the advice mentioned in 
the foregoing testimony. 

The Government witness from the Appraiser’s office , 
who measured these goods imported, April 4th., 1882, 
testified that after the additions of the importer had 
been made to the invoices thereof they were found to 
be correct ; but, upon cross-examination, he stated that 
if the actual measurement fell below that stated in the in- 
voice no notice could he taken of such an error, but the in- 
vOICe measurement mould he taken to be the true quantity 
wut duties collected thereon. 

When Mr. Origet was upon the stand his counsel 
asked if the Government had ever made any seizure or 
complaint of any of his invoices of goods prior to the 
seizure of the goods libelled herein; the District At- 
torney objected to this inquiry, the Court sustained the 
objection and exeluded it, and the claimant excepted. 

A verdict was rendered for the United States con- 
demning the goods and finding an intent upon the part 


5 


of the claimant to defraud the Government in the Im- 
PORTATION thereof. (Record, pp. 13-15 ; fols. 22-25). 


The connection between the principal facts and 

the exceptions in this case can be very briefly stated. 

This suit being for forfeiture of a case of goods im- 
ported March 6, 1882, and three cases imported on the 
tenth day of the same month, by reason of an under- 
statement of the measurement, the first exception is to 
the admission in evidence of five invoices of other like 
goods (entered April 4, 1882), of which no forfeiture ts 
claimed, and upon which the duties had been fully paid 
to the satisfaction of the Government. 

To the invoice measurements of this later entry Mr. 
Origet had made additions in the same proportions that 
the March invoices were found deficient. As so 
amended, these April invoices were accepted, as above 
stated. 

Mr. Origet testified that he did not know that any 
additions to the April invoices were necessary to bring 
them up to the actual measurements; that he made 
wdditions, however, in order to obtain immediate pos- 
session of the goods ; prompt delivery to his customers 
being of much more consequence to him than the small 
increase of duty (SL00@S150) accruing upon these ad- 
ditions ; and that he made the additions under the ad- 
vice of the Collector of the Port. . 

It was proved that, if goods are found by the Cus- 
toms officers to be /ess in quantity or measurement than 
stated in the invoice, its statement Is taken as correct, 
and duties assessed accordingly. 

The Collector, called as witness by the Government 
after the claimant had testified as above, denied that 
he had ever advised Mr. Origet to make the additions 
to the April invoices (Case, pp. 13 to 15; fols. 22 to 
25). 


The other exception is to the erc/usion of the inquiry 
to claimant whether or not the Government had ever 
made any seizure or complaint of any of his goods or 
invoices prior to those concerned in the present suit 
(Jd. p. 15; fol. 25). 


Assignment of Errors. 


The plaintiff in error assigns for error ;— 


First. The admission in evidence, over his objection 
ot the invoices and entries of April 4, 1882, of an im- 
portation which was not questioned. (Ree., fols. 22 
and 23.) 


Second, The exclusion of the inquiry put to him by 
his counsel as to whether tlhe government had ever 
made any complaint or seizure of any of his invoices of 
goods prior to the seizure of the goods libelled herein. 


(Id., fol. 25.) 


Third. Evror in the various rulings excepted to ; also 
that judgment was rendered in favor of the defendant 
in error instead of the plaintiff in error. (/d., 18, top ; 
fol. 2%.) 


Fourth. That the verdict departs from the issue in the 
eause. (/d., 6, fol. 10; 9-10, fol. 15; 15, fol. 25; 17 
fol. 27.) 


hifth. That the verdict finds a fact and intent imma- 
terial to the issues made by the pleadings, and omits to 
find anything as to the intent wherewith the acts made 
the ground of forfeiture in the libel were done; does not 
find fraudulent intent as to the alleged acts ; and is in- 
sufficient to found a decree of forfeiture thereon. ( /bid.) 


oe ae At sg 
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Sixth. That the claimant was and is entitled to judg- 
ment, non obstante veredicto. 


Seventh. That the judgment is not based upon, and 
does not state, any fraudulent intent upon the part of 
the claimant, or with respect to the goods. (/d., 17, 


fol. 28.) 


Eighth. That the District Court of the United States 
for the Southern District of New-York had not juris- 
diction to declare and decree the forfeiture of the libelled 
goods. 


Ninth. That the libel is insufficient to found a decree 
upon. 


Tenth. That under the provisions of the act of June 
22, Is74, ch. 391, the proceedings for the forfeiture of 
goods for the causes mentioned therein must be by way 
of indictment of a party guilty of some one of the 
fraudulent acts specified, and a conviction thereon. 


Kleventh. The affirmance by the Circuit Court of the 


judgment and decree of forfeiture of the District Court. 


(Rec. 19, fols. 33-35. ) 


Statute. 


The twelfth section of the act of June 22d, 1874, e. 
391, (18 Stats., 188 ; 1 Richd Sup., 79-80 ; Heyl’s Dig., 
152) reads thus ;— 


“Sec. 12. That any owner, importer, consignee, agent 
or other person, who shall, with intent to defraud the 
revenue, make, or attempt to make, any exfry of im- 
ported merchandise, by means of any fraudulent or 
false invoice, affidavit, letter, or paper, or by means of 
any false statement, written or verbal, or who shall be 
guilty of any wilful act or omission by means whereof 
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the United States shall be deprived of the lawful duties, } 
or any portion thereof, accruing upon the merchandise, 
or any portion thereof, embraced or referred to in such 
invoice, aftidavit, letter, paper, or statement, or affected 
by such act or omission, shall, for each offence, be fined 
in any sum not exceeding $5,000 nor less than $50, or 
be imprisoned for any time not exceeding two years, or 
both ; and, IN ADDITION TO SUCH FINE, such merchandise mo 
shall be forfeited | which forfeiture shall only apply to 
the whole of the merchandise in the case or package 
containing the particular article or articles of merchan- 
dise to which such fraud or alleged fraud relates; and 
anything contained in any act which provides for the 

forfeiture or confiscation of an entire Invoice in conse- 

quence of any item or items contained in the same being f 
undervalued, be, and the same is hereby, repealed.” 


The forfeiture must be based upon the foregoing sec- 
tion. The method of enforeing itis provided in 


“See. 16. That in all actions, suits and proceedings 
in any Court of the United States now pending or here- 
after commenced or prosecuted to enforce or declare 
the forfeiture of any goods, wares or merchandise, or to 
recover the value thereof, or any sun alleged to be for- 
feited by reason of any violation of the provisions of 
the customs-revenue laws, or any of such provisions, in 
which action, suit or proceeding an issue or issues of 
fact shall have been joined, it shall be the duty of the 
Court, on the trial thereof, to submit to the jury, as a 
distinct and separate proposition, whether THE ALLEGED 
Acts were done with an actva/ intention to defraud the 
United States, and to require upon such proposition A 
SPECIAL FINDING by such jury : 

“Or, if such issues be tried by the Court without a 
jury, it shall be the duty of the Court to pass upon and 
decide such proposition as a distinct and separate find- 
ing of fact ; 

“And in such cases, unless intent to defraud shall be 
so found, no fine, penalty or forfeiture shall be im- 
posed ” (18 Stats., 189.) 


The libel of information refers also to two sections of 
the Revised Statutes; 2864 and 2839. 


—————E———<—_ Oe 
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Sec. 2864 being repealed by the act above given (122 
U. S., 197.) is not here printed. 

The other is subjoined ; merely to show its inapplica- 
bility, under the evidence, and the verdict, even if still 
a subsisting law. 


. Sec. 2839. If any merchandise, of which entry has 
been made in the office of a collector, is not invoiced 
according to the actual cost thereof at the place of ex- 
portation, with design to evade the payment of duty all 
such merchandise, or the value thereof, to be recovered 
of the person making the entry, shall be forfeited. 


POINTS. 


Our position upon the exceptions is, that the Govern- 
ment having permitted (if not induced) the additions to 
be made to the invoice of the April entry, without any 
ascertainment of any actual deficiency, and treated the 
entry as honest, and accepted duties upon such addi- 
tions, is estopped subsequently to treat this April entry, 
invoice and addition as fraudulent ; that (at most) only 
other fraudulent entries and invoices could be admitted 
to prove fraud in the one in suit; and that the admis- 
sion of evidence of the April transaction raised a col- 
lateral issue, to the great prejudice of the claimant. 


As affecting the question of intent-——especially after 
the introduction of the testimony as to the April addi- 
tion— Mr. Origet should have been permitted to show 
there had been no complaint prior to the March entries 
and invoices upon which this suit proceeds. The evi- 
dence of the April additions was received solely to at- 
tack his character as an honest importer. This gave 
him the right to vindicate it by proof of the nature 
offered and excluded. 


The information contains three counts upon each case 
of goods, viz., one under R. S., See. 2839, one under 
Sec. 2864, and the third under the twelfth section of the 
Act of June 22, 1874, ¢. 391 (1 Richd. Sup., 79). 

Inasmuch as this last-named act has been recently 
held in this Court to repeal the above-mentioned  sec- 
tions of tie Revised Statutes, only the twelfth section 
of the Act of June 22, 1874, c. 391, and See. 16 of that 
act need be here noticed. 

U.S. vs. Auffmordt, 19 F. R., 893 to 909. 
Affirmed in 122 U.S., 197. 


11 
I. 


The vital question was that of fraud. | 
It isonly similar, contemporaneous, fraudulent trans- 
actions that are admissible as tending to support the 
charge of fraudulent intent as affecting the subject of 
litigation : aud this April importation and addition were 
confessedly honest. 
Clarke vs. White, 12 Pet., 193. 
Castle vs. Bullard, 23 How., 186, mid. 
Lincoln vs. Claflin, 7 Wall., 138, bot. 


The mere amendment of the April invoices would 
not imply fraud, even if unexplained. 
Elizpt vs. Campbell, 13 Ab. Pr., 92. 


If, unexplained, the making of additions implied 
error in the original, this would not suffice to admit the 
proof. The invoices, as originally presented, must not 
only have been false but fraudulently so. 
Hall vs. Naylor, 18 N. Y., 588. 


Here, there was no proof of falsity ; the explanation 
showed why additions were made; and the idea of 
fraud was negatived by the course pursued. 

Thereby the Government is estopped to set up Sraud in 
these April invowces. 

The course of the Government, in receiving addi- 
tional duty upon the increase over the invoice measure- 
ment of the April entry and accepting this as an honest 
transaction and passing the goods, estop it from now 
claiming it to be fraudulent. 

It is undisputed that Mr. Origet made the April addi- 
tions hypothetically, without actual measurement, or 
knowledge of a deficiency of a single yard; for it is 
proved and admitted that invoices are passed as “ cor- 
rect” if found not to fall 4elow the real quantity—no 
notice being taken of any excess of the invoice amount 
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over the actual amount, duty being exacted upon which- 
ever is the larger (Rec., 15 mid. ; fol. 25). 
Rev. St., § 2900, last clause. 


When the United States comes into Court as a litigant 
it is subject to the same rules of law and evidence that 
affect any other party in litigation. 

U.S. vs. Throckmorton, 4 Sawyer, 43. 

Aftirmed in 98 U. S., 61. 

U.S. vs. White, 17 F. R., 561; 9 Sawy., 125. 
U.S. vs. Beebee, 17 F. R., 40, 41; 4 MeCrary, 12. 


Per Warre, C. J.; 

“ The principles which Govern Mnquiries as to the COh- 
duct of individuals in respect to their contracts are 
equally applicable where the U.S. area party. 

U.S. vs. Smith, 94 U. S., 217, citing 
Clark’s case, 6 Wall., 546; 

Smoot’s case, 15 //., 47, and 
Amoskeag Co., 17 /d., 592. 

12 Wh., 559: 9 Pet., 711; 7 Wall., 675. 


The Siren, 7 Wall., 154, where it was observed (per 
FieLp, J.,) as to proceedings instituted by the U.S. ; 
“ They then stand, in such proceedings, with reference 
to the rights of defendants or claimants, precisely as 
private suilors.” 

U.S. vs. Bostwick, 94 U. S., 66. 
U.S. vs. Bk., 96 /d., 36. 


In a recent case in Louisana, it was said ; 


‘In the case of the State vs. Taylor, 28 A., 462, it 
was held, ‘That the State is bound by her judicial 
pleadings and admissions, the same as private persons, 
and is entitled to no greater right or immunity as a 
litigant than they are. The doctrine of estoppel ap- 
plies to the State just as it does to individuals.’ ” 
State vs. Ober, 34 La. An., 361. 

Union Depot vs. St. Louis, 76 Mo., 393. 
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The United States is bound by the same principles 
as individuals in its commercial transactions ; and by 
the acts of those whom it designates to transact such 
businesss. 

Cooke vs. U. S., 91 UL S., 398. 

U.S. vs. Barker, 12 Wheat., 559. 

U. S. vs. Behan, 110 U. S., 345-6. 
Gilbert vs. U. S., 1 Ct. Clms., 37, middle, 
Affirmed in 8 Wall., 358. 


It is estopped to deny the obligations which the 
regular action of such designated agent, within the 
scope of his duty, imposes upon it. Thus, in the Jay 
Cooke case (wi sup.), it was held liable for forged 
paper, because its fiscal agents had recognized it as 
genuine. 


“EsropreL. The preclusion of a person from as- 
serting a fact by previous conduct inconsistent there- 
with.” Bouv. L. D., h. ¢. 

Shirley’s Lead’g Cas., (Am. Ed., 1883), bottom. 
Oneale vs. Thornton, 6 Cranch, 53. 


In the opinion in Alvord vs. U.S., (8 Ct. of Clins., 
$69), relating to the dealings of a mail contractor with 
the P. M. General,-—wherein the former was held to be 
estopped from claiming extra compensation for extra- 
ordinary services, by continuing to carry the mail at 
an increased rate after he was told that service (at such 
rate) would be discontinued if he pressed this claim for 
extra pay—Norrt, J., cites numerous decisions as to the 
grounds and purpose of estoppels i pats among others, 
this by Judge Cowan: 


“* An admission by a party intended to influence the 
conduct of the man with whom he is dealing, and 
actually leading him into a line of conduct which must 
be prejudicial to his interests constitutes the very defi- 
nition of an estoppel in pars.” 

Dezell vs. Odell, 3 Hill, 219. 
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Nort, J., also quotes 
Hill vs. Epley, 31 Pa. St., 334, Srrona, J. ; 
Well’d Can. vs. Hathaway, 8 Wend., 483, NELson, C. J. ; 
Niven vs. Belknap, 2 Johns., 589, THompson, J. ; 
Gregg vs. Von Phul, 1 Wall., 281, Davis, J. 
Freeman vs. Cook, 2 Exch., 663, Parke, b. 


“The rule of law, founded upon the soundest princi- 
ples of morality, is that where one, by his words or 
conduct, causes another to believe in the existence of a 
certain state of things, and thus induces him to act on 
that belief, so as injuriously to affect his previous posi- 
tion, he is concluded from averring a different state of 
things as existing at the time.” 

Roe vs. Jerome, 18 Conn., 153, top, 
citing the abovenamed and several other cases. 

Pickard vs. Sears, 6 Ad. & EI., 469. 

Gregg vs. Wells, 10 Id., 90. 

Frost vs. Ins. Co., 5 Denio, 157, middle. 


The closing paragraph of the Opinion in Swain vs. 
Seamens is pertinent here :— 


“ Where a person facit/y encourages an act to be done, 
he cannot afterwards evercise his legal right in opposition 
to such consent, if his conduct or acts of encouragement 
induced the other party to change his position, so that 
he will be pecunarily prejudiced by the assertion of 
such adversary claim.” ‘{) Wall., 274. 


Even more pertinent (as if uttered to fit this case) 
is the language of Swayne, J., in a later decision :— 

“ Where one, without objection, suffers another to do 
acts which proceed upon the ground of authority from 
him, or by his conduct adopts and sanctions such acts 


after they are done, he will be bound,” ete., ete. 
Bronson vs. Chappell, 12 Wall., 682. 


It can make no difference whether the act sanctioned 
be that of an agent or an adversary, if the latter would 
be injured by the withdrawal of the sanction. 


‘The vital principle is that he who by his language 
or conduct leads another to do what he would not other- 
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wise have done, shall not subject such person to loss or 
injury by disappointing the expectations upon which he 


acted.” 
Dickerson vs. Colgrove, 100 U. S., 580, 
bottom. 
. Baker vs. Humphrey, 101 /d., 499. 
Wallace vs. Loomis, 97 /d., 155, top. 
J Fleischman vs. Stern, 90 N. Y., 115, 116, 
citing Roe vs. Jerome, 18 Conn., 138. 


“ A fact once admitted by a corporation through its 
officer duly and properly acting within the scope of 
his authority is evidence against it and cannot be with- 
drawn to the prejudice of any one who, in reliance upon 
it, has changed his situation in reference to the matter 
affected thereby. In such a case the doctrine of es- 
toppel applies to a corporation as well as to an indi- 
vidual.” 

O'Leary vs. Bd. of Ed., 93 N. Y., 5, bottom, 
quoted from Curnen vs. Mayor, 79 /d., 514-515. 
Clarke vs. Clarke, 6 Esp., 61. 


Inasmuch as the highest tribunals have thought pro- 
per thus to reiterate the grounds and theory of equi- 
table estoppel, as applicable to the admission of evi- 
dence, I trust it will not be deemed altogether useless 
and impertinent for me to reproduce their statements 
here, arguendo; not because the doctrine itself is novel 
or uncertain, but to show how broadly it is laid down 
and (especially the application of it; to the government 
and public corporations, as well as to individuals; to 
acquiescence, as well as to acts and declarations. 

First principles have to be constantly recurred to, 
because the great number of reversals upon appeal 
show how often they are overlooked, or misapplied, by 
the most careful an1l wisest judges in the inevitable 
haste of nisi prius trials. 

It may be noticed, in passing, that occasionally it has 
been carelessly said, in opinions of inferior Courts, 
that an estoppel is set -up to exclude proof of a 


nn 
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fact, which circumstances, make it unjust should 
be shown. Sometimes, this may be so; _ but 
the real purpose is, rather, to preclude one from 
setting up as « fuct that which is contrary to what 
he has once deliberately stated, or accepted, and 
acted upon, as true ;—and permitted the other party to 
act upon as true. 
Voorhees vs. Olmstead, 3 Hun, 754; 66 N. Y., 113. 
Cont. B’k. vs. Nat. B’k., 50 N. Y., 581-2. 
Blair vs. Wait, 69 /:/., 116. 


“ It makes no difference in the operation of this rule 
whether the thing admitted be true or false; it being 
the fuct that it has heen acted upon that 1enders it con- 
clusive.” 

Gillespie vs. Carpenter, 25 How, Pr., 207, 
quoting 1 Greenl. on Ev. § 208. The ground in this 
case was that the defendant had been, by plaintiff's 
acquiescence in the certificates [invoices], “ deprived 
of the opportunity of establishing the true measure.” 

25 How. Pr., 208. 


‘ Admissions of a party, whether of law or of fact 
when acted upon by others, are conclusive against the 
party making them, in «@// cases between him and _ the 
party whose conduct he has thus influenced. Within 
the principle laid down in eze/l vs. Odell, it appeared, 
Ist, That the defendant had made an admission which 
was clearly inconsistent with the evidence he proposed 
to give ; 2d, That the plaintiff had acted upon the ad- 
mission; and, 3d, That he would be arventt ve allowing 
the truth of the admission to be disproved.” 

Hawley vs. Griswold, 42 Barb., 23, citing 1 
Greenl. on Ev., § 207, and numerous 
Cases. 


That case (42 Barb., ef seg.) was a suit against two 
signers of a note, which was taken out of the Statute 
of Limitations by an endorsement of the price of cer- 
tain wood as a payment thereon. It was held that one 
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of the signers, who had acquiesced in the endorsement, 
could not show that, in fact, the wood belonged wholly 
to the other signer. 

Where an executor, who had once explicitly rejected 
a claim, talked tothe claimant as if he might recon- 
sider the matter, if his counsel advised, he was held 
estopped to rely upon this rejection as a bar ; the Court 
saying,— 


“ His conduct and actions were of a character which 
might verv well, without an intention to do so, induce 
and strengthen an impression in the mind of the plain- 
tiff, that he considered that the claim had not been 
finally rejected. The admissions of a party, whether of 
law or of fact, which have beer acted upon by others, 
are conclusive against the party making them, between 
him and the person whose conduct he has influenced. 
It is of no importance whether made in express lan- 
guage to the party himself, 07 implied from the open 
and general conduct of the party. In the case at bar, it 
is quite evident that the acts of the defendant were in- 
consistent with the idea that the claim had been re- 
jected, and they gave countenance and encouragement 
to the impression, apparently honestly entertained and 
acted upen by the plaintiff, that his demand was still 
the subject of amicable arrangement.” 

Calanan vs. McClure, 47 Barb., 210. 
Banks vs. Am. Tr. Soc., 4 Sand. Ch., 498. 


The application we desire to make of these decisions 
can be best perceived by considering the statutes regu- 
lating the entry of importations, in connection with 
what was actually done by Mr. Origet and the Col- 
lector, with reference to the goods mentioned in the 
April invoices. 

“ The person making such entry sha// also produce 
to the Collector . . . the original invoices of the 
merchandise . . . in the same state in which they 
were received.” KR. S., See. 2785. 

“ Sec. 2837. All invoices shall be made out in the 


weights or measures of the country or place from which 
the importation is made, and shall contain a true state- 
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ment of the actual weights or measures of such mer- 
chandise,” «e. 

‘“* Sec. 2838. All invoices of merchandise subject to a 
duty ad valorem shall be made out in the currency of 
the place or country from whence the importation shall 
be made, and shall contain a true statement of the 
actual cost of such merchandise,” «e. 

Sec. 2839 has been superseded by the twelfth section 
of the Act of June 22, 1874, ¢. 391, as already noticed. 
It was, in effect, that if any merchandise was, with de- 
sign to evade the payment of duty thereon, invoiced be- 
low its cost, it, or its value, was forfeited. The sub- 


6 


stituted section subjects to fine “any owner, importer,” 
&e., &e., “ who shall, with intent to defraud the revenue, 
make, or attempt to make, any entry of imported mer- 
chandise by means of any fraudulent or false invoice,” 
&c., &ec., “ or who shall be culty of any wilful act or 
omission by means whereof the United States shall be 
deprived of the lawful duties, or any portion thereof, 
accruing upon the merchandise,” &c¢., &e.; “ and, in 
addition to such tine, such merchandise shall be for- 
feited.” 1 Riel’d Sup., 79, and wufe, pp. 7, 8. 

“Sec. 2840. In every case in which a Collector shall 
suspect that any merchandise is not invoiced” suffi- 
ciently high, “ he shall take such merehandise into his 
possession . . . until its value at the time and 
place of importation has been ascertained, .  .  . and 
until the duties arising, according to such valuation, 
have been paid,” dec. “ But in cose of a prosecution for 
forfeiture | of those very goods or their value, of course |, 
such appraiement shall pot ¢ relude other proof, upon the 
trial, of the actual cost of the merchandise,” &e. 

When this section became law, the Collector had an 
election to proceed for the forfeiture of the goods, or to 
let them go and sue for their value—as_ hereafter 
noticed. (17 Blatch., 140.) We shall also notice that 
since June 22, 1874, it is his duty to hold the goods 
themselves, which are fraudulently invoiced, &c., and 
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proceed against them. But the last clause, above 
quoted, shows very plainly that, but for its insertion, 
the appraisal would “ exclude other proof” even in a 
prosecution for forfeiture ; and, therefore, that “ other 
proof” is still excluded in every other legal proceeding, 
where there has been none for forfeiture. 

Section 2847 authorizes the secretary, acting upon 


the opinion of the Collector, certified to him that no 


fraud was intended in the invoice, to admit goods in- 
formally invoiced, &c. “ But he shall in no case admit 
uny merchandise to an entry where there is just ground to 
suspect that a fraud upon the revenue was intended.” 

It has been already noticed that the 12th section of 
the moiety act repeals R.S., Sec., 2864, forfeiting the 
goods or their value for any attempt (successful or not) 
to make entry thereof by means of a false invoice, ete. ; 
and it will be referred to again presently. Sec. 2865 
imposes, in addition to forfeiture, fine and imprison- 
ment for attempting to use a false invoice; a subject 
that would seem to be sufficiently covered by the very 
sweeping provisions of Sec. 5445; the preceding one 
($ 5444) preseribing the punishment for “ every officer 
of the revenue” who knowingly aids in admitting to 
entry any goods upon payment of less than the legal 
duty, ete. 

R. S., Title XXXIV., c. 10, give ample authority and 
power to the collector, his associates and subordinates, 
to enable them to perform the duty of seizing forfeited 
goods, imposed by 


“Sec. 3072. It shall be the duty of the several officers 
of the customs to seize and secure any vessel or mer- 
chandise which shall become liable to seizure by virtue 
of any law respecting the revenue,” ete. 


Reports of seizures are to be made to the Solicitor of 
the Treasury and the District Attorney, who is to insti- 
tute suit. To this end it is especially enjoined, by Sec. 
3087, that “ The Collector within whose district any 
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seizure is made or forfeiture incurred for any violation 
of the duty laws is hereby enjoined to cause suits for 
the same to be commenced without delay, and prose- 
cuted to effect,” etc. ; for which purpose he may, under 
Sec. 3091, have a warrant issued by the Court to seize 
invoices, books, papers, &c., €e. 


There is one other provision and proposition of law 
to which we desire to invite the special attention of the 
Court, because the contrary was stated in the argument 
below. It was then said that ‘the collector had no 
option”; but, under R.S., § 2900 “was obliged to 
permit the additions ” to the measurements of the April 
invoices. 

This is not so, 

Mr. Origet had the right to add whatever he pleased 
to the invoice valve of his entry. KR. S., See. 2900. He 
had #0 absolute right to Increase the quantity stated in 
the invoice ; nor was he liable to suffer mere/y on ae- 
count of any understatement of quantity. 

Manhattan Co. vs. Maxwell, 2 Blatch., 405, 
citing 
Mariott vs. Brune, 9 How., 619, 635. 


Such an understatement would only be an item hav- 
ing more or less tendency to prove an intent to defraud. 
He was bound, as we have seen, to first produce the in- 
voices “ in the state in which they were received.” (R. 
S., Sec. 2785.) He could then, “ and not afterward,” 
add to the value. (1d., See. 2900.) To aid the customs 
officers, or for any reason except to get rid of a forfeiture 


és 


already inenrrved by a fraud committed, he might add to 
the quantity, 77 permitted to do so by the collector, 
into whose hands the invoice had come, as originally 


made out. <As he could not do this otherwise, nor for 
the purpose of escaping a forfeiture already complete, 
so the collector could not permit him to do it for that 
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purpose, nor for any other not consistent with a just 
and proper execution of the customs laws. 


Succinctly stated, our position as to the admission of 
this evidence is :— 

1. That if the act of increasing the measurements in 
the April invoices was honestly done, it was not material, 
pertinent, nor admissible in this case. 

2. If the question whether so done or not, was a de- 
hutable one, then the evidence should not have been re- 
ceived ; because it tended to, and actually did, raise a 
collateral issue. 

3. The United States are estopped to attack the hon- 
esty and good faith of this transaction, by its participa- 
tion in it. 


As we have been discussing the third proposition (which 
was the one chiefly argued at the trial, because the 
others were supposed to be self-evident upon the state- 
ment of them) we will add a resumé of the conceded 
facts which we feel sure create this estoppel; taking no 
notice of that as to which Mr. Origet was contradicted 
by the collector. Upon another trial, we can show it 
was the latter, and not the former, whose memory failed 
him. 

During the nine years Mr. Origet had been in bus- 
iness in New York, importing woolens, silks and _ trim- 
mings for tailors and raerchants, to the value of millions 
of dollars, to fill special orders (and not for general trade 
or jobbers), he had always sent his goods forward to his 
customers, all over this country, “ without re-measuring 
them,” trusting to the employees of his Paris house to 
see that they were of the proper length to fill his orders 
(Case, 13, fol. 22). There is no proof of any complaint 
or trouble with our customs officers, prior to the seizure 
of the goods now proceeded against. We were pre- 
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vented from showing there never had been any such dif- 
ticulty (as hereafter noticed) and must rest now upon the 
ordinary presumptions of innocence and good faith, 
upon our part, and of the proper performance of duty 
upon the part of the agents of the government. We 
shall, therefore, assume that everything had been cor- 
rect up to March, 1882, when these libelled goods ar- 
rived. The stipulation in the record (p. 10, fol. 17) 
‘shows that the information was filed agaiust them on 
the 30th day of that month ; so the discovery of the de- 
ficiency of measurement, and consequent seizure, must 
have been of considerably earlier date. The facts above 
stated corroborate Mr. Origet’s positive statement, that 
he did not know whether or not there was any defi- 
ciency in the measurements given in the invoices to 
the April importation (Ree. 14-15, fol. 24). Mr. Rob- 
ertson simply denied giving the specific advice to add 
to these measurements. He did not deny having con- 
versations with the claimant about the goods. (Jd.) 

At all events, Mr. Origet di/ add to the lengths stated 
in these April invoices, and did pay from $100 to 
$/50 more duty in consequence of such additions. 

These additions were made with the knowledge and 
by permission of the collector, if not under his advice. 
After they were made, the invoices were found ‘ cor- 
rect, because they did not fall below the actual meas- 
surement—any ercess of statement above real quantity 
being disregarded by the appraisers andexaminer. (/b., 
p. 22, top.) Being found satisfactory in every other re- 
spect also (t. e., as to the weight of wools, paying a 
heavy ‘ pound ’ duty, and as to market value, charges, 
etc.), the invoices were accepted, the duties were paid, 
and the goods delivered to the importer. 

Such are the facts : and these things were done under 
« law which peremptorily “ enjoined ” upon the col- 
lector the duty of seizing these goods and proceeding 
against them if there had been presented to him “a 


’ 
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false invoice,” or any wilful act or omission with rela- 
tion to them. 

His assent to the additions being made in April, and 
his reception of the full duties (say $150 more than ac- 
crued upon those invoices “ in the same state in which 
they were received ” by Mr. Origet) and his delivery of 
the goods, upon such payment, make the strongest in- 
stance of an estoppel in pais. 

If these April invoices were “ false,” the articles 
specified therein were forfeited. They belonged to the 
United States. 


“ Where the law makes the forfeiture absolute, as 
the moiety act makes it, the title of the goods is vested 
in the government at once, from the moment when the 
unlawful acts are committed ; so that a sale of the 
goods by the importer, before seizure, to bona fide pur- 
chasers even, will not oust the title of the government.” 
Contra, where the forfeiture is in the alternative. 

U. S. vs. Auffmordt, 19 Fed. Rep., 901, 
citing 

Caldwell vs. U. S., 8 Howard, 366 ; 

14 Wall., 44, and other cases. 

U.S. vs. York, 17 Blatch., 140. 

U.S. vs. Cigars, 18 Fed. Rep., 147. 


Here, the collector could not have deemed the 
invoices “ false” and the goods forfeited to the 
United States ; if he had, he would not have allowed 
them to be sold by Mr. Origet, and go into the 
commerce of the country, when such sale (n/esss the 
U.S. is estopped by this act of its agent, within the 
scope of his authority) would convey no title to Mr. 
O.’s customers. 

Saying nothing now of the extra $150 paid, Mr. On- 
get would not have added the proportionate lengths to 
the April invoices, except to get his goods with perfect 
title, free from any claim of the United States ; nor if 
he had supposed that act was to be, or could be, used 
to his prejudice in this, then-pending, suit. 
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In short, the collector’s conduct then induced Mr. 
Origet to make the additions and pay (at least) $100 @ 
$150 under the belief that the April invoices would 
then be considered and treated as honest and true. 
Retaining that money, the United States cannot now 
claim them to be dishonest and “ false or fraudulent.” 

U.S. vs. White, 17 IF. R., 565, lower half. 
Mills vs. Hoffman, 92 N. Y., 182, 191, top. 


If those April invoices were wof false and there was 
nothing fraudulent about them, nor any design to evade 
the payment of duties by means of them (if there were, 
the goods were forfeited), then the evidence of an 
honest transaction ought not to have been admitted 
for the purpose of showing a fraudulent intent as to the 
goods here libelled. 

It is only evidence of other fraudulent or illegal acts 
of like character, that is received for the purpose of 
showing fraud or illegality in the act complained of, 
and the intent of the party doing it. (Castle vs. Bul- 
lard, 24 Howard, 172, and the multitude of cases of 
which it is a representative.) It would be absurd to 
say that to prove fraud in a suit to set aside a convey- 
ance for that cause the plaintiff could put in evidence 
a deed from the defendant of other property to himself 
(plaintiff), of which he affirmed the validity and good 
faith and retained the benefit. 

Citations would hardly seem necessary to the point 
that a transaction cannot be impeached as fraudulent 
by one who was privy, or assented, to it. We will 
only refer to Scholey vs. Worcester, 4 Hun, 302, and 
‘ases there cited. 

We do not wish to be understood as claiming that, 
if invoices of a fraudulent character slip through the 
Custom House su/ silentio, and the goods are delivered, 
the government can never thereafter show the fraud in 
connection with such invoices. This case is vastly 
different. The honesty of the April importations is not 
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directly attacked ; and no claim is NOW made in respect 
tu them. All the facts now known, were equally well 
known when Mr. Origet was permitted to make these 
arbitrary additions and pay the excess of duty which 
the government retains. It is not the original invoices, 
but the additions, which the government used against 
us as proof of fraud, after accepting the enhanced duty 
on the theory of honesty, and retaining it. 
This, we claim, should not be permitted. 
U. 5. vs. White, 17 Fed. Rep., 565, lower 
half, a ndother citations, ante, pp. 13 to 17. 


Aside from the additions, the invoices themselves 
proved nothing. Here, it ts the very act to which the 
collector knowingly assented (it he did not advise it) that 
is sought to be proved against us; no precedent or 


parallel for which can be found in the books! ! 


Especially ought it not to have been done when it is 
admitted that the additions were made only conjectur- 
ally, and not as the result of actual measurement. 

Being so made, they could not legally prove any- 
thing, and their admission only misled the jury into 
the discussion of a collateral question, to the great in- 
jury of the claimant upon the real issue. 


When this evidence was offered, objected to, and re- 
ceived at the trial, the district attorney, in support of 
its admissibility, referred to a number of decisions, of 
which it may be observed generally (without examining 
each separately) that they fu//y justify our claim, that 
only evidence of similar frauds, &c., are admissible. 
One charged with knowingly passing bad money may 
be shown to have circulated other bad money—not 
simply money which may or may not have been bad. 
One accused of buying with intent to defraud sellers 
upon credit may be shown to have cheated by other. 
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credit purchases—not by purchases that may, for aught 
that appears, have been for spot cash, etce., ete. 
Here, no additions were made to the invoices of the 
libelled goods; while it is only the fact of making ad- 
ditions that was claimed to make the April importations 
admissible. In other words, the present information 
proceeds wrhol/y upon the allegation of a fraudulent 
understatement of measurement ; to prove the scienter, 
the April invoices are admitted, without a particle of 
testimony to show that there was originally, in either 
of them, an understatement of a single metre! It was 
permitted to the jury to ifer this, because additions 
were made thereto (under the circumstances already 
mentioned) ; then to infer that this inferential, conjec- 
tural, hypothetical deficiency was fraudulent ; and then 
having inferred, as to the April transaction, a fraud 
which the government could have established, if it existed,— 
since it had the goods measured, and we did not—to 
impute a like motive to the entries named in_ the in- 
formation! and this too, under laws which required 
the officers to seize the April merchandise if tainted by 
a fraudulent design upon the revenue: and finding 
Mr. Origet guilty of “ actual” fraud, as the inference of 
an inference ! 
This essential was attempted to be supplied by pre- 
sumptions ; one to stand as the postulate and the other 
as the inference. This is not admissible. I cannot 
conceive of a case where a presumption of fact can 
ever be drawn from presumptions of the same kind. 
THOMPSON, C. J., In 
McAleer vs. Murray, 58 Pa., 135, citing 
Douglass vs. Mitchell, 35 /d., 446, (STRONG, 

J.), and Wheelton vs. Hardesty, 8 El. & BL, 232. 
Kerr vs. Wonderlich, 8 Cent. R., 422. 


The authorities are unanimous that this admission of 


proof of similar independent transactions is peculiar to 
cases where a fraudulent intent is to be established. 
Certainly, then, such an exception to the general rules 
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of evidence ought not to be so extended as to admit 
such proof as was received at the trial of the cause 
at bar. 

The gist of our objection to it is that there was no 
proof—the government, and not the claimant being in 
the position to make it, if the fact were so—that there 
was any understatement in the April invoices, as origi- 
nally made out. /f it had been shown that the original 
invoices were false, then the fact of additions made 
thereto by the claimant might be proved, to establish 
his knowledge of their falsity. As it was, PROOF Was 
RECEIVED TO ESTABLISH HIS GUILTY KNOWLEDGE OF A FACT 
NOT SHOWN TO EXIST; and which the government had, in 
effect, declared Nov to exist. 


II. 


The question put to Mr. Origet whether any com- 
plaint of his invoices or seizure of his goods (prior to 
the one on which this suit proceeds) had ever been 
made (Case, p. 22), for the obvious purpose of saowing 
previous good character, as an honest importer, should 
have been received. 

That it would have been admissible had his character 
not been attacked by the introduction of invoices of 
goods other than those proceeded against, we do not 
claim ; but we do contend that the reception of that 
evidence entitled us to rebut it in this way. It was 
impracticable, of course, to produce the invoices of nine 
years and show them to have been correct, and to have 
passed unquestioned ; hence, it was necessary to state 
that general fact, to rebut the inference sought to be 
drawn from the April invoices. This general fact, 
negative in its character, only otherwise ascertainable 
as the result of an investigation so long as to be im- 
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practicable, could be shown by a witness who could 
state what the result of such an examination of the 
documents would be. 
Burton vs. Driggs, 20 Wall., 136, top, citing 
1 Green’! on Ev., $ 93. 

Indeed, it will hardly be denied that the offer was to 
prove an independent fact: the real question is as to 
the admissibility of the fuct;—that being, in effect, Mr. 
Origet’s good character and honest conduct as an 
importer during the ten years he had been in that 
business. 


The Act of June 22, 1874, ¢. 591, § 16 (see ante, p. 
8), makes the /nfent not only material, but ‘he one vital 
fact of the case. Hence, whatever has by iaw been 
always recognized as legitimate evidence, as bearing 
upon the question of intent, should be received. In 
prosecutions where forfeiture or penalties follow the 
commission of an act, regardless of the gvo animo, such 
evidence would not be admissible. 

In an original note to 1 Green’l on Ev., $ 55 (note 3), 
it is said : 


“The ground on which evidence of good character is 
adimittted in criminal prosecutions is this: that the 
intent with which the act, charged as 4 crime, was done 
is of the essence of the issue; agreeably to the maxim, 
‘Nemo reus est, nisi mens sit rea; and the prevailing 
character of the party’s mind, ws evinced by the previous 
halnt of his life, isa material element in discovering 
that intent in the instance in question. Upon the same 
principle, the same evidence ovght to be admitted in all 
other cases, whatever imay be the form of proceeding, 
where the infent is material to be found, as a fact in- 
volved in the issue.” 


A fortiori, where the statute makes intent the only 
real issue. 
People vs. Rector, 19 Wend., 569. 
Carter vs. Peo. 2 Hill, 317. 


Se ee eee) ee ee ee ee 
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Lewis vs. State, 35 Ala., 380. 

Prentiss vs. Roberts, 49 Maine, 137-8. 

Isler vs. Dewey, 71 No. Car., 14, per 
SETTLE, J. : 

State vs. Roe, 12 Vt., 93. 


Also see George vs. Pilcher, 28 Grattan, 299, 311-2, 
that where character is attacked by extrinsic facts the 
party so attacked may repel the assult by like evidence ; 
which is precisely what was done in 

Stacey vs. Graham, 14 N. Y., 492, 507 bot. 
Peo. vs. Hulse, 3 Hill, 309. 

Paine vs. Tilden, 20 Vt., 554. 

Hadjo vs. Gooden, 13 Ala., 718. 

State vs. Cherry, 63 N. C., 495, Pearson, C. J. 
Marcu vs. HARRELL, 1 Jones Law, 320. 
Richmond vs. Richmond, 10 Yerg., 343. 


The very ground upon which proof was (presumably) 
admitted of the additions to the April invoices shows 
that if this testimony was properly received we ought 
to be allowed to meet it in the way proposed. 


On a question of scienter you may show other acts, 
as in passing counterfeit money or bills. Why? Be- 
cause in the practiced vender of bad coin or bad bills, we 
more readily infer a quilty knowledge than in the novice. 
1 Ph. Ev. (7th Ed.), 179 and cit. And will you. not 
more readily infer assent in the practiced Messalina, in 
loose attire, than in the reserved and _ virtuous 
Lucretia ? Both knowledge and assent are affections of 
the mind, and the mode of proving both rests upon 
the same principle in the philosophy of evidence. 

Peo. vs. Abbot, 19 Wend., 195. 


Whenever it is attempted to show that the defendant 
is a “ practiced vender” or “ Messalina,” ought not it 
to be allowed the party so assailed to show his 
character for honesty, or hers for chastity. 

Nay, more ; when a single act of alleged similarity is 
proved, aud an effort made to explain it consistently 
with honesty, is it not defendant's right,—as affecting 
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the probable truth of that explanation,—to show that 
he has never, on any other occasion, even become 
obnoxious to suspicion ; never charged with fraud or 


immorality ? 

“Tn all cases, too, when evidence is admitted 
touching the general character of the party, it ought 
manifestly to bear reference to the nulure of the charge 
against him ; as, for instance, if he is accused of theft, 
that he has been reputed an honest man-—if of treason, 
a man of loyalty.” 


1 Tay. on Ev., § 353. 


ITT. 


The verdict departs entirely from the issue made by 
the pleadings—utterly ignores it. There is xo finding by 
the jury (as required by the act of 1874) of any fraud- 
ulent intent, constructive or ‘ actual,’ as to “ the alleged 
acts” ; but they did find fraud as to an act not alleged, 
and as to which neither the Collector nor prosecuting 
officer imputed or imagined any fraud! Ree., 15, fol. 
25; p. 17, fol. 27.) 

Certainly, such a verdict is insufficient to found upon 

a judgment of forfeiture. 

“It varies from the issue in a substantial matter.” 

Patterson vs. U. S., 2 Wh., 225. 
McFerran vs. Taylor, 3 Cr., 270. 


The judgment states no finding as to the intent with 
which the acts alleged in the libel were done. It says 
nothing at all about intent. (Ree., 17, fol 28.) 

Ins. Co. vs. Stark, 6 Cr., 273. 
I. Sv vs. Buzzo, 18 Wall, 128-9. 


This verdict was accepted as the final verdict of the 
jury, and was entered, as rendered, in the minutes of the 
trial kept by the clerk, and was the only one of which 
record was made. This was not a general verdict of 
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guilty, as it would have been had it been given ‘ guilty 
under the second count of the indictment’ or ‘ guilty as 
therein charged.’ But it was a special verdict. A special 
verdict cannot be enlarged by intendment. Jt cannot be 
held to mean more than is expressed by it. So, the ver- 
dict cannot be held to be a finding that the prisoner 
feloniously received the property, although it be found 
that he received it knowing it to be stolen. 


Miller vs. Peo., 25 Hun, 474. 


In the cited case, a differently-phrased verdict (jind- 
ing the felonious intent) was originally brought in ; but, 
its form being objected to, the jury retired and brought 
in the one above considered. In the cause at bar, there 
was but one verdict, taken down and recorded by the 
clerk (see Record, fol. 27) and stated in the exceptions 
to be that so recorded. (/¢/., fol. 25.) 

The error is palpable upon the record. 

Suydam vs. Williamson, 20 How., 427. 
England vs. Gebhart, 112 U. S., 505, top. 
Clinton vs. Mo. Paec., 122 //., 474. 


“It is only when the special verdict is ambiguous or 
imperfect, or when it finds only the evidence of facts 
and not the facts themselves, or finds but a part of the 
facts in issue, and is silent as to the others, that this 
Court can regard the finding as a mistrial, and order a 
venire de novo. 

When the record exhibits such a state of facts, it is 
then competent for this Court to remand the cause for 
a new trial, in order that the fiuding of the jury may be 
perfected, The record itself in such a case shows the im- 
perfection which it is the purpose of the new trial to 
remedy, and it constitutes the basis of the action of the 
Court in giving the order to send the cause down to a 
re-hearing.” (20 How., 441, bot.) 

Casey vs. Dwyer, 15 Hun, 153, cited infra. 
Clay vs. State, 43 Ala., 350. 
State vs. Custer, 65 N.C, 339. 


* MarsHaLL, C. J., stated that, upon inspecting the 
record, it had been discovered that the special verdict 
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found in the case was too imperfect to enable the Court 
to found a ju yment wpon it.” 
Barnes vs. Williams, 11 Wheat., 416. 
Pensaccla vs. Perry, L200 0. S., 319. 


A verdict, says Coke (Co. Lit., 227a) finding matter 
uncertainly and ambiquously is insufficient and no judg- 
ment will be given thereon. 

Prentice vs. Zane, 8 How., 484. 
Graham vs. Bayne, 18 //., 6: 
Hodges vs. Easton, 106 U. S., 408. 


Disregarding the counts upon the repealed section 
2864, R.S., and the other section of the Revision, (as, 
indeed, the law is the same as to a// suits for forfeitures) 
it will be seen that the act of 1874, § 16, (ante, p. 8) 
requires the subinission of the question of intent, and a 
specific finding of guiity intent, in doing “ the alleged 
acts.” The acts ‘alleged’ in the present libel of in- 
formation were, every one of them, charged to be the 
making of false entries, hy CONS of invoices which 
understated the quantity of the goods. 

No other fraudulent act is alleged. (Ree., p- 4, fol. 7 : 
p. 6, fol. 10; 7, fol. 12 ; 9-10, fols: 15-16.) 

Now ; the jury have not found any intent to defraud 
ti AHY ONE of these acts’ And unless this be, speciptcally 
and affirmatively, found as ‘actual,’ no forfeiture can 
be decreed. (18 Stats., 189, § 16; anfe, p. 8.) 

The Purissima, 24 F. R., 360. 


The jury found, generally, an intent to defraud “ in 
the importation thereof” (fol. 25); “ that the goods 
were brought in with intent to defraud the United 
States " (fol. 27) ;—-but did not tind that, in the execu- 
tion of this purpose (or otherwise), either of the acts 
charged—* the alleged acts ”"—were done ; much less 
that any such act was done “ with intent to defraud,” 
actually or constructively. 

An importation is something which is complete with- 
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out an entry. It usually precedes an entry; but, after 
the goods are imported, there may be a failure to enter 
them: yet their importation will be complete. 


“Story, J. You need not labor this point; I have 
no doubt that an importation may be COMPLETE «without 
an entry.” 

: U.S. vs. Arnold, 1 Gall., 354, top. 
Affirmed 9 Cr., 104. 
U.S. vs. Vowell, 5 Cr., 368. 
Meredith vs. U.S. 13 Pet., 494. 


The master of a ship bringing in foreign goods has at 
least twenty-four hours after they are imported (by his 
arrival with the purpose of unlading—The Mary 1 
Gall., 206 ; Boston //., 239), in which to make entry of 
his vessel R. S., $2774; while the owner has fifteen 
days, after the vessel is entered, in which to make entry 
of his merchandise. (/., § 2785.) 

All those counts of the libel of information which 
purport to be based upon the Act of June 22, 1874, C. 
391, or R. S., $ 2839, recite that the goods “ had been 
imported ” before any attempt at fraud is charged to 
have been made. (Rec., fols. 6, 10, 11,15, and 16.) 

The verdict, by finding seme intent (whether ‘ actual’ 
or constructive does not appear) to defraud in the ¢m- 
portation of the goods—that they were ‘ brought in’ 
with some such intent—virtually negatives the exist- 
ence of any intent to defraud in the subsequent entry of 
them ; which is the on/y offence charged. 

(1 Ch. Cr. L., 4, 645.) 


To be sure, the jury have found some kind of fraud- 
ulent purpose, but they have located it, and attached it 
to the importation ; from which it cannot be detached 
and annexed to “ the acts alleged ” ;—and so it is out- 
side of the purview of the Court under this libel of in- 


formation. 
Clay vs. State, 43 Ala., £50. 
State vs. Custer, 65 N.C., 339. 
Settle vs. Alison, 8 Ga., 208, § 7. 
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Even if the usage of customs laws and practice, and 
the decisions of the Courts, did not preclude the Gov- 
ernment from claiming thet the entry of the goods was a 
part and parcel of their importation, that would not 
help the prosecution ; for it would still be left uncer- 
tain, and matter of conjecture, as to whether or not the 
entry was the part in which the jury found fraud to 
exist, actually or by inference. No act not found by 
the jury as an actual fraud can be conjectured or inferred 
to be so, to support a forfeiture. 

Non constat, that the jurors all agreed upon any one 
act, even pertaining to the duportation, to be fraud- 
ulent ; each of the eleven may have found it in some 
different act. 


“T am clearly of opinion the verdict should not be 
allowed to stand. It was the duty of the jury to con- 
sider and decide on each question separately. If they 
could agree that the plaintiff had the right to stop im 
transitu, oy f they could agree that the purchase was 
voidable for fraud, then the plaintiffs were entitled to a 
verdict. But if some of them were with the plaintiffs 
on one point, and some cn another, they agreed on 
nothing ; and no verdict should have been rendered. 

It was argued, that it did not appear they did not 
agree on some one point. It is true, that as they never 
considered the questions separately, it does not appear 
what the result of such a consideration would have 
been; and this is the very difficulty. The Court is ap- 
prised that in point of fact the twelve men never did 
concur in opinion, and agree to render a verdict upon 
either ground. What they would have done can only 
be ce myjectured > and « CON JECLUPE is not a nt basis for a 
judgment, 

It was also argued, that the defendants should have 
moved to have the jury retire again and further con- 
sider their verdict ; and that the Court had power to 
send the jury out again, though they had once sepa- 
rated. It is not necesssary to determine whether the 
Court had that power. It did not think it proper, un- 
der the circumstances, to exercise it, and / do not con- 
sider the defendants waived anything by not moving the 
Court on the subject. Whether a jury shall, or shall not 


35 


be directed to retire and further consider their verdict, 
is a matter solely under the control of the Court, and 
to be regulated by its discretion in each case. The in- 
terposition of counsel, at such a time, is generally . not 
permitted, and I do not think, can ever be necessary to 
prevent a waiver of any right to his ¢ ‘ent, unless he is 
called on by the Court to know what he desires. At all 
events, in this case, there was not, in my opinion, any 
waiver, and the verdict must be set aside, and a new 
trial ordered.” 
Biggs vs. Barry, 2 Curtis, 261. 


The cause at bar is stronger for us than the one just 
quoted. There, the jury found upon the general issue 
presented, without indicating upon which of two 
grounds their finding was based. Here they did not 
find the issue (or “alleged acts”) at all, but something 
entirely outside. 


“The material inquiry then is, whether the jury have, 
in direct terms, or by necessary legal intendment, re- 
turned a verdict upon this issue. 

Many authorities have been cited to show the power 
of courts of law to amend verdicts which are defective, 
so as to conform to the real intentions of the jury. It 
is unnecessary to examine the nature, or limits of this 
doctrine ; for no amendment was made in this verdict 
by the District Judge; and a_ refusal to amend a ver- 
dict is not the subject of a writ of error. It is a mere 
exercise of discretion by the Court below ; and it does 
not even appear upon this record, that any application 
was made to the Court for that purpose. 

The verdict is, therefore, to be taken as it stands 
upon the record, with all its imperfections on its head. 
It is clear that, in terms, it does not find the issue 
joined by the parties ; if, however, the Court can col- 
lect the point in oe out of the — it will be suffi- 
cient. . . . «a. ee 
lows, the refore, that in no event can the verdict be ad- 
judged in favor of the plaintiff. It is either a verdict, 
which finds the substance of the issue for the defend- 
ant, or it is void for repugnancy, uncertainty, or insuffi- 
ciency. . . . . . « Sovf the point, on which the 
verdict is given, be so uncertain, that it cannot be clearly 
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ascertained, whether the jury meant to find the issue or 
not, it cannot be helped hy intendment, and « fortiori, if 
it be repugnant to other facts expressly found. . . . 


In any way, therefore, of considering the verdict, it 
‘annot, in my judgment, be supported. And 1 will add, 
that where LU verdict is not expressed substantially an the 
terms of the issue, the case ought to he extremely clear, that 
should induce a Court to make it the ground of a final 
judgment.” 

Stearns vs. Barrett, 1 Mason, 169, 170, 173. 
Biges vs. Barry, 2 Curt., 261. 


The act of 1874, ¢. 391, § 16, last clause, requires 
(upon the proposition of an actual intention to defraud 
the U.S.) “a special finding.” Anfe, p. 8. 

“It is a well-known principle that a special verdict 
must contain a// the facts necessary to sustain a judg- 
ment.” 

Casey vs. Dwyre, 15 Hun, 153, quoted inf. 
Seward vs. Jackson, 8 Cow., 413, bot. 

Hill vs. Covell, 1 N. Y., 522. 

Langley vs. Warner, 3 /., 329. 
Henderson vs. Allen, 1 Hen. & M., 249. 
Miller vs. State, 6 Tex. Ap., 420. 

State vs. Stewart, 91 N. C., 566, 8 3. 
Tancred vs. Christy, 12 M. & W., 323. 


“It does not appear whether any direction to the 
jury, as to the law of the case, was asked for by either 
of the parties, or given by the Court; we have nothing 
but the pleadings, confused and loose as they are, and 
the verdict and the judgment. 

Now if any thing ts settled in proceedings at law where 
a jury is impanelled to try the facts, if is, that the verdict 
must nd the matter in issue between the parties, and 
the judgment of the Court must conform to and follow 
the verdict.” 

Bennett vs. Butterworth, 11 How., 675, bot. 


“Tn this respect this special verdict is defective. 
For instance : it does not find that the trespassing cat- 
tle belonged to the defendant, or that the defendant 
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had anything to do with them. There is nothing then 
in the verdict which shows that the defendant is liable 
for the damages. Even if we assume, from the answer 
to another interrogatory, that the defendant tore down 
the gate, the jury have not found that this act was the 
cause or occasion of such trespassing of cattle. 

It is very possible that all these matters were suffi- 
ciently proved, and were even undisputed. But the dif- 
ficulty is that, in the absence of a general verdict, we 
ean add nothing to the facts specially found. If the 
jury had, in addition, found a general verdict, that 
would have authorized the judgment. The judgment, 
it is true, recites that the jury found in favor of the 
plaintiff and against the defendant for so much dama- 
ges. But it refers to the certified minutes of the trial 
attached. And by these it appears that they did not 
find generally. 

The objection thus presented is not, as seems to be 
thought by the plaintiff, the neglect to apply for judg- 
ment on the special verdict. It is a defect in the verdict 
itself which is apparent when the case is presented on this 
appeal, 

We do not think that we ought to break down a rule 
that is so well settled. It may seem strict, but the 
reasons for it are apparent, on a little consideration.” 

Judgment reversed for mistrial. 

Casey vs. Dwyre, 15 Hun, 154. 


It must be again noticed that the verdict in the cause 
at bar not only omits the vital element of fraud im the 
acts alleged, but goes out the way to find it as to an 
immaterial matter. 

It is irresponsive. Cases cited supra and passim. 

State vs. Evins, 32 La. An., 1271. 
State vs. Peters, 37 /d., 730. 
State vs. Blue, 84 N. C., 807, 


where a failure to find the requisite intent was de- 
clared fatal to the verdict. 


In the determination of this case, we are necessarily 
confined to the specific facts thus presented ; we cannot 
aid the verdict by any inference, implication or intend- 
ment of fact. We cannot resort to the testimony, nor 
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to such extrinsic matters as were not disputed at the 
trial, ov avail ourselves of such even as appear upon the 
record, It is of the very essence of a special verdict 
that the facts found are those upon which the Court is 
to pronounce judgment, according to law. What is not 
thus found is presumed not to exist, the verdict being 
conclusively the complete result of the jury’s delibera- 
ation upon the whole case presented. 

Tuigg vs. Treacy, 104 Pa., 498. 

Clay vs. State, 43 Ala., 350. 

State vs. Custer, 65 N. C., 339. 


The jury were required to find (1) an aetual inten- 
tion to defraud (2) the (/nited States (3) in doing the 
alleg d acts. 

The Purissima, 24 Fed. Rep., 358. 


They did find an intent (perhaps constructively 
(40 Sacks, 14 F. R., 646.)—the very thing this Act of 
1874 was intended to vrevent, as we shall presently 
show) to defraud in the importation, or bringing in, of 
the goods. 

Now, the jury do not merely fail to connect this 
fraudulent intent with the a//ege/ acts, but it is not at- 
tached to avy specific act even in effecting the importa- 
tion. 3 

Non coustat, that any act was ever done toward carrv- 
ing out fhut intention (5 Cr., 311). 

It was long ago held, ina case often since cited (though 
it only applied a well-known legal principle) that if an 
invoice falsely made up with intent to defraud was 
never presented at the Custom House, no forfeiture 
was incurred by reason of its falsity. The importer 
had the benefit of the /ocus punitentiw. 

U.S. vs. 28 packs. Gilp., 306, 324-5. 
U.S. vs. Riddle, 5 Cr., 311. 
Robt. Edwds., 6 Wheat., 107. 


In a case where the a//eged fraud was in the tmporta- 
tion of goods (withheld from entry upon the manifest) 
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the CureF-JUsTICE sanctioned this form of submitting 
the question: whether the importer 


“ fraudulently and Anowingly, with an ACTUAL intention 


to defraud the U. S., did so import and bring these 
goods into the U. S. as to cause or procure them to 
be withheld from entry in the manifest of the vessel ;” 
—and the jury found that he did. 
| Lewey vs. U. S., 15 Blatch., 2-3. 
U.S. vs. Diamonds, 30 F. R., 364. 


Though the charge there was of fraud in the impor- 
tation, it was not left for the jury to say whether it ex- 
isted or not; but whether such fraud was actual, and 
connected with « specified act. 


“* But whether the bond was the deed of the defend- 
ant or not, was not a matter in issue between the par- 
ties, and, consequently, it was a false conclusion to say, 
that, because it was his deed, therefore he was indebted 
to the United States. 

The rule of law is precise upon this point. A ver- 
dict is bad, if it varies from the issue in a substantial 
matter, or if it find only a part of that which is in is- 
sue. The reason of the rule is obvious; it results 
from the nature and the end of the pleading. Whether 
the jury find a general or a special verdict, it is their 
duty to decide the very point in issue ; and although the 
court in which the cause is tried may give form to a 
general finding, so as to make it harmonize with the 
issue, vet if it appears to that court, or to the appellate 
court, that the finding is different from the issue, or is 
confined to a part only of the matter in issue, no judg- 
ment can be rendered upon the verdict. 

It is true, tnat if the jury find the issue, and some- 
thing more, the latter part of the finding will be re- 
jected as surplusage ; but this rule does not apply to a 
case where the facts found in the verdict are sub- 
stantially variant from those which are in issue.” 

Patterson vs. U. S., 2 Wheat., 225. 


Prior to June 22, 1874, acéua/ fraud was not neces- 
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sary to sustain a forfeiture of goods for breach of the 
revenue laws. 
Sinn vs. U. S., 14 Blatch., 552 top, 554 top. 
U.S. vs. Curtis, 16 F. B., 184. 
U.S. vs. Malt, 8 //., 224. 


So it was reasoned that, if an importer swore that an 
invoice contained the true cost of the imported article 
while the cost Was nof truly stated therein (so that the 
paper was false), he knowingly mar/e entry by a false pa- 
per ; even though he might not know of its falsity (he 
had sworn it to be true,—which it was not, so he could 
not Anow it to be so, whatever he might think or sup- 
pose he knew) and the goods were forfeited notwith- 
standing the absence of any ifention to deceive, and 
although the cost was of no consequence, since the duty 
upon the article (sugar) was specific. 

U.S. vs. Barnes, 6 Ben., 183. 


Thus it was legally possible, prior to June 22, 1874, 
for aman to lose a whole cargo of valuable property 
because of an honest mistake, which wrought not (and 
was not of a nature to work) the slightest injury to the 
United States! To remedy this the act of that date 
was framed and enacted. In reporting it from the 
House Ways and Means Committee, May 19, 1874, 
Hon. Ellis H. Roberts thus justly and vigorously char- 
acterized and described the pre-existing condition of 
our legislation upon this subject ;— 


Rarely have stronger appeals come to Congress than 
those for the reform here proposed. The sense of wrong 
had grown to be profound and general among mer- 
chants. It found expression in passionate language, in 
glowing appeals, and in the more eloquent language of 
personal incident and unquestioned fact. Your cus- 
toms laws rankled like fetters. You collected your 
revenues without armies, but hate was settling into the 
hearts of those who saw their neighbors crushed about 
them. ou wrung your forfeitures from the careless as 
well as the crimina’, and the enormity of the penalty 
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made the offense appear trivial. Ruin trod in the foot- 
steps of your officers. * * * Penalties enforced in 
accordance with the letter of the law have excited 
odium. The machinery of a past age, the rigors of the 
war period, the monstrous forfeitures of our system 
have borne their natural fruit. * * * Men honora- 
ble in every other relation, an entire class, including 
those who bear the ark of religion and the sacred fires 
of art, and who sustain the very fabric of society, can- 
not be all knaves in their transactions with the govern- 
ment. 
2 Cong. Rece., Pt. V, pp. 4026-4034. 


He observes (last sentence, “ third”, at bottom of p. 
4031) that these forfeitures have grown, infer alia, from 
the theory ; 

Turd, that the as pee of any illegal act in 
importation is technically fraud, and carries with it the 
penalty, whatever the infent of the importer.” — 


The Committee which unanimously reported and sup- 
ported this bill consisted of Messrs. Dawes, Kelley, 
Burchard, Roberts, Kasson, Waldron, Sheldon, Foster, 
Beck, Niblack and Wood. 2 Cong. Ree., Ist Sess., 43d 
Cong., Part 1, p. 74. 

Thus was the purpose which the phraseology of the 
law itself sufficiently indicates expressly declared to be 
the moving cause of the whole enactment ; that no man 
should suffer, in body or estate, except for some specific 
and specified act of fraud in its nature calculated, and 
by the actor designed, to deprive the United States of 
lawful revenue. 

Taking sections 12 and 16 of this Act together, it is 
manifest that the act a/leged must be a wilful act or 
omission, by means whereof the U.S. shall be deprived 
of the lawful duties accruing upon the merchandise ”; 
and this particular act the jury must find, “ as a sep- 
arate and distinct proposition” to have been done with 
“an actual intention to defraud the U. 8.” 

Section 12 speaks of one “ guilty,” ete. The guilt 
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(which cannot exist without intent) must be connected 
with the act a//eged against him. 
Without any allegation of fraudulent intent, no for- 
feiture can be decreed. 
U.S. vs. 90 Demijohns, 8 F. R., 488, bot. 


But if alleged, the finding must be seewndum allegata. 


IV. 


I. The jvdqment is wrong, as the verdict now stands. 
[It should have been entered for the claimant. We were 
entitled to judgment, non obstante veredicto, 
Allen vs. St. Louis, 120 U.S., 40. 
It. Scott vs. Hickman, 112 /d., 150. 


"THE JUDGMENT IS ALWAYS A PART OF THE RECORD OF 
THE CASE, AND LIKE THE PLEA AND THE VERDICT, IT NEEDS 
NO BILL OF EXCEPTIONS, BUT IS SIMPLY TO BE TRANSCRIBED 
AS PART OF THE RECORD.” 

Clinton vs. Mo. Pac.. 122 U.S., 474. 


In the determination of this case, we are necessarily 
contined to the specie fucts found by the jury. A 
special verdict must be accepted as the complete result 
of the jury’s deliberation upon the whole case ; it can- 
not be aided by the evidence, or by any extrinsic 
matter. Zuigg vs. Treacy, 104 Pa., 498. 

The judgment entered thereon must be the logical 
legal conclusion, drawn from what the jury has placed 
upon the record, as the specific, exact and complete facts 
in the case. 

Com. vs. Grimes, Pa. ; 8 Cent. Rep., 
810. 


“ What is not thus found, is presumed not to exist.” 


Tuigg vs. Treacy, 104 Pa., 498 ; ante, pp. 37, 
38, 
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The specific, exact, complete fact found by the jury 
was that the goods were brought in with an intent to 
defraud. This negatives the existence of fraud else- 
where. At least, there is an utter failure to find it 
connected with “the alleged facts ;” which connection 
the statute makes a sine qua non of a forfeiture. 

Hence, because of the failure of the jury so to find, 
(or, rather, because of what they did find) judgment 
should have been given for the claimant. 


Com. vs. Grimes, 8 Cent. Rep., 810. 
Allen vs. St. Louis, 120 U. S., 40. 
Ft. Scott vs. Hickman, 112 /d., 150. 


The special finding must control the general con- 
clusion ; and, if they antagonize each other, the latter 
must be treated as surplusage ; a fortiori, under the act 
of June 22, 1874, § 16. 1 Chit., Cr. 4, 645. 

Clay vs. State, 42 Ala., 350. 

State vs. Custer, 65 N. C., 339. 

Welson v. Neely, 63 Ind., 194, 
and cases supra and passin. 


II. The judgment professes, on its face, to be founded 
only upon the general verdict, and not upon the special 
finding. It does not base itself upon the existence of 
any fraudulent intent. (Rec. 17, fol. 28.) 


V. 


Our eighth assignment of error, that the District 
Court of the U. S. had not jurisdiction over the 
cause by reason of said libel of information filed 
therein, is based upon the legal proposition that the 
only method of obtaining a condemnation of goods for 
the causes mentioned in the Act of 1874, c. 391, and 
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in the libel is in the course of a procedure by indict- 
ment against an offender. 


The section upon which this libel of information is 
based does not authorize any proceedings against the 
goods, except as they are incidentally affected by the 
result of the prosecution of an offender. The mischief 
to be remedied, as stated by Mr. Roberts in reporting 
the bill, the purpose and phraseology of the statute, all 
indicate that the proceedings resulting in a forfeiture 
are to be directed only against guilt ; criminal action or 
criminal omission to act. How else can criminality be 
established, except by convicling somehody of it ? 

It would be a singular state of things if, upon an in- 
dependent procedure against the goods, the claimant 
could be specifically found free from any guilty intent, 
and, upon an indictment, could subsequently be found 
guilty of it—or the converse, the owner acquitted, 
and then the goods condemned. As the Government 
must establish personal guilt both to condemn and to 
incarcerate or fine the offender, it is useless and absurd 
(if not unconstitutional), to twice litigate this same 
question between the same parties ; once to punish his 
person, and again to mulet him of his goods. 

Coffey vs U.S., 116 U.S., 436. 


For this reason the act of 1874, $ 16, makes the for- 
feiture —like the fine and imprisonment—part of the 
punishment upon conviction. It is “ia addition to 
such fine” as may be imposed—and not independently 
of it—that “such merchandise shall be forfeited.” 
(See ante p. 8.) 

This section makes the person, and not the thing, the 
offender. 

It is “for each offence” that the offender “shall be 
fined” or imprisoned, and “in addition to such fine, 
such merchandise shall be forfeited.” (J .) 
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Until the ‘offence’ is proved, there can be neither 
fine, imprisonment, nor forfeiture. 

The only procedure authorized, then, is a criminal 
one, in form as well as in substance. At least, an in- 
dictment must be prosecuted to a conviction before a 
forfeiture can be decreed; even if (which we do not 
at all believe) a subsequent, separate proceeding of for- 
feiture, upon the ground of a conviction and fine, could 
be had. 

The whole context sustains our view. It is on/y “in 
addition to such fine” as may be imposed that a forfeit- 
ure can be had. If the Court elect to punish by ¢mpris- 
onment, there can be no forfeiture added to that punish- 
ment: and, until a conviction is had, there can be no 
election by the Court of the punishment to be in- 
flicted. 

The forfeiture is cumulative only to a frre; 7. e., in 
such a proceeding as that in which a fine can be im- 
posed ; which is, necessarily, a criminal proceeding ; by 
indictment. 

There must first be an election xo? to imprison ; 
that is a statutory condition precedent. 

It is to be a judicial election whether to imprison or 
to impose fine and forfeiture ; and no prosecuting offi- 
cer has any right to determine upon the confiscation of 
the property to the exemption of the offender's body. 

U.S. vs. Morin, 4 Biss., 95, 96, quoted ‘nfra, p. 53. 
U. S. vs. Reindeer, 2 Clitf., 68, citing 
U. S. vs. Grundy, 3 Cranch, 338, 351. 


At the next page (352) of the opinion, MARSHALL, ©. 
J., says :— 


“Tf the penalty of an offense be not the positive for- 
feiture of a particular thing, but one of tivo things, it 
would seems to be altering, materially, the situation in 
which that person is placed, to say that either is vested 
in him before he makes that choice....... It 
seems, then, to be the necessary construction of the Act 
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of Congress, that the U. S. acquired no prop- 
erty in the vessel until they elected to pursue that part 
of the alternative given by the statute. (3 Cr., 352-354.) 


The Government can only act through its official 
agents. Its act of election can only be performed by 
the functionary empowered to elect—under this statute, 
the Judge who presides at the trial of the offender. 
(4 Biss., 95, 96.) It is Ais province to decide whether, 
in view of the facts established by the evidence and 
verdict, the interests of the Government will be best 
subserved by a pecuniary mulect and forfeiture, or by 
the incarceration of the culprit. 

Not only the argument of the foregoing cases, but of 
those below-cited establishes this. 

U.S. vs. Coffee, 8 Cranch, 398. 

The Mars, ‘/d., 417. 

Fontaine vs. Ins. Co., 11 Johns., 300. 
Caldwell vs. U. S., 8 How., 382. 


In one of the above-cited cases, arising under section 
16 of the non-intercourse and embargo act of March 
18, 1809, (2 Stats.,) this Court was very evenly divided 
in numbers, the opinion of Story, J., below (reproduced 
asa dissenting opinion) being reversed by JOHNSON, 
Livinasron, Topp and Duvat, JJ., while MAarsHa.u, C. 
J. and WasHinaton, J., agreed with Judge Story. (See 
1 Gall., 2d ed., 191, note.) But both opinions accepted 
this proposition as fundamental, that the Legislature 
could fix the fie, as wellas the conditions of forfeiture ;— 


“to them belongs the right to decide upon what event 
a divestiture of right shall take place ;’ (JoHNson, J., 8 
Cr., 405) ;— 
and it is on/y when the forfeiture is “ absolute,” that 
immediate title vests in the United States. (8 Cranch, 
398. ) 

Henderson's Spirits, 14 Wall., 57. 
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Speaking for the majority, in his short opinion, Jonn- 
SON, J., says :— 


“ We are of opinion that the question rests altogether 
on the wording of the Act of Congress; by which it. is 
expressly declared that the forfeiture shall take place 
upon the commission of the offense.” Hence, the Court 
decide accordingly, admitting at the same time that “ it 
is true that cases of hardship and even absurdity may 
be supposed to grow out of this decision.” 


U. S. vs. Coffee, 8 Cranch, 404-5. 


On the other hand, Story, J., having the countenance 
of “two of his brethren,” held a contrary view of the 
legislative intent, though recognizing that “if the de- 
cision be against the U. S., it may open a wide field 
for fraud and colorable transactions, to the encourage- 
ment of offenders.” 


Id., 406. 


He quotes a paragraph from the C. J.’s opinion in 3 
ranch, 350 ; 


“ Where a forfeiture is given by a_ statute, the rules 
of the common law may be dispensed with, and the 
thing forfeited may either vest immediately, or on the 
performance of some particular act, as shall be the will 
of the Legislature. This must depend upon the construe- 
tion of the statute” (3 Cr., 350.) 


Srory, J., then adds : 


“T entirely subscribe to the doctrine stated by the 
Chief Justice. There can be no doubt the Legislature 
may provide that its forfeitures shall take effect differ- 
ently from the course prescribed by the common law. 
But the question will always be: Have the Legislature 
so done?” (8 Cranch, 406-7). 


The course prescribed by the common law was for- 
feiture only after conviction. 


“In all cases at common law where lands are for- 
feited for the personal offense of the party, I take the 
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rule to be universally true that, until the offense is ascer- 
tuined by conviction and attainder, no title vests in the 
sovereign ...... The same doctrine ts also, m gen- 
eral, true as to like forfeitures of goods and chattels.” 
(Citing numerous authorities.) He comes to the con- 
clusion that revenue seizures cannot be distinguished in 
principle, so far as an actual taking by the government 
Is concerned. 

U.S. vs. Coffee, 1 Gall., 193-8, and 8 Cranch, 
406 to 411. 


The opinion in 14 Wall., 56 and 57, shows that it is 
only where the forfeiture is expressly declared to be 
“ absolute,” and without alternative, that the commis- , 
sion of the prohibited act, ¢psu fucto, vests title in the ‘7 

U.S. If there be an alternative, or statutory condi- | 
tion precedent, of course it must be performed. 

Henderson’s Spirits, 14 Wall., 56, 57. 


The offence (fraudulent importation) of which the 
jury declared Mr. Origet guilty,—although nobody had 
before accused him of it,—was by the act of 1823, c. 58, § 
2, punished by forfeiture recoverable in an action of debt 
(3 Stats., 781.) The act of July 18, 1866, ¢. 201, § 4, 
substituted as the method of securing forfeiture for this 
“ause a proceeding by sudictment (14 Sts., 179.) 

So the on/y statutory mode of punishing the offence ; 
of which alone the jury thought Mr. Origet guilty is by 
indictment. A 

(SN. vs. Claflin, 97 UL S., 546. 

Compare the phraseology of this act of 1866, ¢. 201, 

$ 4, with that of $$ 12 and 16, act of 1874. 


It is not, then, out of the line of recent Congressional 
precedent, to substitute criminal for civil procedure in 
revenue forfeitures ; and it is especially appropriate to 
do so when, for the first time, criminal intent is made 
such a fundamental basis of the suit that it must be 
specially and separately found as a ground of forfeiture. 
We are aware that this Court will not consider the 
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individual expression of members of Congress as affect- 
ing the construction of a statute ; but we may refer to 
the history of the times; and the then state of affairs, 
in respect to revenue seizures, is nowhere more accur- 
ately stated than by Mr. Roberts, in the speech from 
which we have quoted, an/e pp. 40, 41. 

The sentences following that quotation are worth re- 
. producing, and those relating to the infliction of pen- 
alties by the Courts; that a grand jury shall say 
whether a merchant shall be put upon his defence. 

Let Mr. Roberts be read as a histurian, if not as a 
legislator. 


“You wrung your forfeitures from the careless as well 
as the criminal, and the enormity of the penalty made 
the offence appear trivial. Ruin trod in the footsteps 
of yours officers. The emoluments of prosecutors and 
their attorneys exceeded the salary of your president, 
and of all the justices of the Supreme Court. The in- 
former had but to ‘strike, and strong men grew pale, 


great houses tottered, while spoils were gathered in by 


a charmed circle” * * * 


“Tf they (merchants) be offenders, provide penalties 
against them which can be enforced by the Courts. Let 
them be certain, and not dependent upon the temper of 
customs officers, nor the discretion of the Secretary of the 
Treasury. Your fines and forfeitures are now so enor- 
mous that suits begin with compromise and often end 


with remission.” 
Cong. Rec., 43 Cong. Ist Sess., Pt. V, p. 
4028 (May 19, 1874.) 


Many other statutes, besides those of 1823 and of 
1866, above-mentioned, prescribed forfeiture upon con- 
viction as the punishment of offenses against the 
revenue. 

The first act Jaying duties was Ch. 2, approved July 
4, 1789. 

Provisions for their collection constituted ¢c. 5, ap- 
proved July 31, 1789. 

Its twelfth section declared that any person who re- 
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moved goods without a permit should “ forfeit and pay 
$400 for every offense, and be disqualified for office ” 
and have his name published in the public gazette of 
his State, ‘“‘ within twenty days after each respective 
conviction” (1 Stats., 39.) See also these acts ; 

Apr. 30, 1790, ¢. 35, Sec. 27. (/d. 163.) 

Dec. 31, 1792, c. 1, Sec. 26. (/d. 298.) 

Mar. 3, 1795, c. 73, Sec. 7. (/d. 428, top.) 


The act of Dee. 17, 1813, c. 1, See. 14,  pro- 
vides that “all penalties and forfeitures incurred by 
force of this act may be prosecuted, sued for and re- 
covered by action of debt or by indictment or informa- 
tion”, &ec. (3 Stats. 92). 

The earlier acts generally specified the process to be 
adopted ; viz. ; “ by bill, plaint or information.” 

July 24, 1813, ¢. 21, See. 14. (3 Stats., 38.) 
So others, about same time. ,/d. 44, Sees. 6, and 
47, See. 10.) 


Act of Aug., 1813, Sec. 6, declares that any one 
attempting evasion of the Stamp Act, 


‘for every such offe ns shail forfeit $100” ; while any 
Federal employee, “so guilt’, and being thereof lav- 
fully convicted, shall, instead of the penalty aforesaid, 
forfeit and pay the sum of $500; and, if an officer of 
the U.S., shall, in addstion thereto, forfeit his office, and 
be disabled to hold or enjoy the same for the future.” 
(3 Stats., 79.) 

The embargo act of March 1, 1809, c. 24, Sec. 18, 
(under which act the Hoppet, etc., were prosecuted) pro- 
vides “ that all penalties and forfeitures, &c., may be 
sued for, prosecuted and recovered, with costs of suit, 
by action of debt, &ec., or by indictment or information ” 
(2 Stats., 532-3.) 

So, act Feb. 4, 1815, c., 31, See. 7. (3 Stats. 
197, 198.) 


Whoever obtains or uses a British license “shall, 
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upon conviction, for every such offense, forfeit a sum 
equal to twice the value of any such ship, vessel and 
merchandise.” Act Aug. 2, 1813, c., 57, Sec. 1 (3 Stats. 
85, top.) 


Goods introduced in evasion of duty laws forfeited ; 
proceedings to be by action of debt, information, or in- 
dictment, as case requires. Act March 3, 1815, c., 94, 
Sec. 5 (3 Stats., 233.) 

Nearly all the earlier statutes contain some provision 
for the seizure, keeping and forfeiture of the goods 
charged with the violation of such statute in a clause 
or section entirely independent of that imposing per- 
sonal penalties, and irrespective of the punishment in- 
tlicted upon the person; and also provide what the 
respective modes of procedure against each shall be. 

Act of July 31, 1789, ¢. 5, Sees. 12, 22, 36. (1 Stats., 
39, 42, 47.) 

Act of July 24, 1813, ¢. 21, Secs. 6,12 and 
14. (3 Stats., 36, 37, and 38.) 


This last section provides that the process shall be by 
“ bill, plaint or information ”—as the nature of the 
case may seem to require ; while the act of Dec. 17, 
same year, c. 1 Sec. 14, says it shall be “ by action of 
debt, indictment or information.” (3 Stats., 92.) 

Many of the others say (as already noticed) “by in- 
dictment or information ”, etc., (see sup.) while some 
say, “ by bill, plaint or information.” 

Then many of the acts refer to and adopt the exist- 
ing provisions of previous enactments for the conduct 
of prosecutions. Thus the act of May 22, 1824, c., 
136 ;— 

“Sec. 5. And be it further enacted, that the existing 
laws shall extend to and be in force for, the collection 
of the duties imposed by this act, for the prosecution 
and punishment of all offences, and for the recovery, 


collection, distribution, and remission, of all fines, penal- 
ties, and forfeitures, as fully and effectually as if every 


a2 
regulation, penalty, forfeiture, provision, clause, matter, 
and thing, to that effect, in the existing laws contained, 
had been inserted in, and reenacted by, this act.” (4 
Stats., 30.) 
Act Aug. 2, «. 270, § 26. (5 Stats., 
DOG. | 
Act March 2, 1501, ¢. 68, § 31. (12 Stats., 
197.) 
Act July 14, 1862, ¢. 163, § 23. (/d., 560.) 
Act June 30, IS64, «. 171 § 22. (13 Stats., 
216.) 
R. S.. Sees. 3085, 3086, 3087, ete., ete. 


Subsequently to the revision, the act of June 20, 
IS74, c. 544, Sec. 13, last clause of the aet, declares 
that “all penalties hereinbefore provided for shall be 
prosecuted by indictment or information "—~. ¢., not by 
action of debt. (18 Stats., 128; 1 Rich’d Sup., 64.) 

This was two davs before the passage of the act 
under consideration. 

At its next session, a few months later, the same 
Congress by act of Feb. 8, 1875, ¢. 36, See. 17, pro- 
vides that, if any one evades payment of internal reve- 
nue duties by the use of imitation .stamps, “ he shall 
for each offense, be liable to a penalty of $100, and 
on conviction shall he fined not more than $1,000, and 
Imprisoned not more than three years, and the cask or 
package with its contents shall be forfeited to the 
United States.” (18 Stats., 311, top; Rich’d Sup., 132 
bottom. ) 

Here, again, the forfeiture depends upon the convic- 
tion of the offence. 


b 


Cases arise, undoubtedly, where the judgt. of for- 
feiture necessarily carries with it, and as part of the 
sentence, 2 conviction & judg. vs. the person for the 
crime committed,” &e. 

Dobbins Distillery, 96 U.S., 399. 
Citing 1 Bish. Cr. Law (6th ed.) $ 835, note 

1, and 
U.S. vs. Coal, 6 Biss., 371. 


_~ 
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At the section preceding that cited by Cuirrorp, J., 
Bishop says ;— 


“$834. In the Mass. case, (Fisher vs. McGirr, -1 
Gray, 1, 22, 26, 27, 36, 37.) the forfeiture of the property 
was, by the Stat. itself, made to depend upon an intent 
in the mind of its owner; that is, it was to be forfeited 
when kept for sale contrary to law. And, disguise the 
real fact as we may, under whatever form of words, if 
the intent (located in the owner's breast, not attached to 
the thing to be forfeited) is the pivot on which the for- 
feiture turns, then the question ts one of criminal lav, 
& the forfeiture is @ penalty for the crime,” ete. * * 


In the note cited by CLIFFORD, J., Bishop comes to 
this conclusion ;— 


* But the idea appears to be, that it [the forfeiture] 
is civil or criminal according as the forfeiture is in the 
nature of punishment for a personal crime or not.” 


In a prosecution under the Int. Rev. act of June 30 
1864, ¢. 173, $ 73 (13 Stats., 249), McDona.p, J., ob- 


served :— 


“ Imprisonment is as much the prescribed punish- 
ment for the offense in question as a fine is. And if it 
be said that debt might lie for the fine, it may be an- 
swered that debt will not lie for the imprisonment. 

The District Attorney, however, insists that he has the 
right, on the part of the Gove wnment, to waive the im- 
prisonment, and proceed for the fine only. But I think 
he has not that mght. I think it is for the Court alone 
to determine whether the delinquent should be im- 
prisoned only, or fined only, or both fined and impris- 
oned. No one could well determine what sort of pun- 
ishment ought to be inflicted, till the evidence is heard 
on the trial. Besides, such a determination involves 
the exercise of judicia/ authority ; and I am not aware 
that judicial power is vested in the District Attorney.” 

U.S. vs. Morin, 4 Biss., 95—96. 


“T do not, indeed, think that any form of civil action 
will lie in this case. It seems to me that the only 
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appropriate proceeding is by indictment.” Id., 96, near 
bot. 

At the close of the opinion in another case in the 
same volume, the same Judge concludes ; 


“3. In all cases in which the act provides that im- 
prisonment either may or must be a part of the punish- 
ment, there no civil action will he, and the only 
remedy is by indictment.” 

U.S. vs. Ebner, 4 Biss., 119. 


Epwin B. Sarra, 
Of Counsel. 
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ARTHUR ORIGET, CLAIMANT, ) 
rs, Pg No. 186. 
THe UNITED STATES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR THE UNITED STATES. 


BRIEF OF ARGUMENT. 
I, 


The first assignment of error alleges the court erred by 
admitting evidence on the part of the United States which 
was irrelevant to the issue. The information charged the 
making of false entries, with design to evade duties ; that 
they were knowingly made by false and fraudulent deecu- 
ments and papers, and by false and fraudulent practices 
(Rec., p. 8); and that they were made with intent to de- 
fraud the revenue (Rec., p. 9). 

The sixteenth section of the act of the 22nd of June, 
15677 


1874 (18 U.S. Stats., 189), requires the court, after the 


issue shall have been made up : 


To submit to the jury as a distinet and separate 
proposition, whether the alleged acts were done with 
aun actual inteation to defraud the United States, and 
to require upon such proposition a special finding by 
such jury * * * and in such cases, unless in- 
tent to defraud shall be so found, no fine, penalty, 
or forfeiture shall be imposed, 


Knowledge and intentional fraud are charged, and in 


some of the accounts, at least, are material allegations, 


The rules of evidence as applicable to charges of fraud 


and intent may be rightfully inveked. The character of 


evidence admissible when such issues are presented, is thus 
well stated in the ease of Castle vs, Bullard (23) Hew.. 187): 


Much of the evidence was of a circumstantial char- 
acter, and it Is not going too far to mV that some of 
the circumstances adduced, if taken separately, might 
well have been excluded. | Actions of this description, 
however, where fraud is of the essence of the charge, 
necessarily give rise to a wide range of investigation, 
for the reason that the intent of the defendant is more 
or less involved inthe issue. Experience shows that 
positive proof of fraudulent acts is not generally to 
be expected, and for that reason, among others, the 
law allows a resort to circumstances as a means of 
ascertaining the truth. 


“Great latitude,” savs Mr. Starkie, “is justly allowed 


bythe law to the reception of indirect or circumstantial 
evidence, the aid of which is constantly required, not 
merely for the purpose of remedying the want of direct evi- 
dence, but of supplying an invaluable protection against 


imposition ” (1 Stark. Ev., p. 58). 
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Whenever the necessity arises for a resort to cireum- 
stantial evidence, either from the nature of the inquiry or 
the failure of direct proof, objections to testimony on the 
ground of irrelevaney are not favored, for the reason that 
the force and effect of circumstantial facts usually and 
almost necessarily depend upon their connection with 
each other. Circumstances altogether inconclusive, if 
separately considered, may, by their number and joint op- 
eration especially when corroborated by moral coinci- 
dences, be sufficient to constitute conclusive proof, 

The same thought is reiterated and enforced in the case 
of Green vs. Van Buskirk (7 Wallace, 138): 


The evidence was not incompetent and irrelevant 
as contended by counsel, Where fraud in the pur- 
chase or sale of property is in issue, evidence of other 
frauds of like character, committed by the SLE parties 
at or near the same time, is admissible. Its admissi- 
bility is placed on the ground that where transactions 
of a similar character, executed by the same parties, 
are ciosely connected in time, the inference is reason- 
able that thev proceed from the same motive. The 
principle is asserted in Carey vs. Hotailing, and is 
sustained by numerous authorities. The case of fraud, 
as there stated, is among the few exceptions to the 
general rule that other offenses of the accused are 
relevant to establish the main charge. 


In the case of Battdorf vs. Farmers’ National Bank of 
Reading (61 Pa. State R., 182) it is said. 


The investigation involved questions of fraud by 
the defendants and the Seltzers against creditors, and 
in such cases great latitude of investigation is allow- 
able. 
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In Simons vs. Vulean Oil and Mining Company (Id., 
218) it is thus stated : 

To establish frand was the turning point in the 
plaintiff’s case, That was to be done by proving 
facts and circumstances, the result of the acts and 
declarations of the defendants upon the company. 
In all such investigations great latitude of inquiry is 
always allowable. 

With the issue of fraud and intent in view, if the evi- 
dence admitted by the court be compared with the doc- 
trines established in the cases cited, it is respectfully sub- 
mitted no error is found to support the first assignment. 
The claimant, for about nine years prior to 30th of March, 
1882, had been importing like goods. There is no evidence 
that his invoices during that time had ever been questioned 
by the custom-house officers. He had forwarded the mer- 
chandise direct to his customers at great distances from 
the port of entry “ without measuring them, trusting to 
his employés in a house which he had in Paris” (Ree., p. 
13). 

There is little probability that his sales would thus be 
made without measurement, unless the actual measure 
was also transmitted to him by which to sell. On the 
27th day of March, 1882, the goods involved in this case 
were seized. On the 30th day of the same month infor- 
mation was filed against them. So far as the evidence 
shows, this was the first notice the defendant had that his 
invoices and entries were suspected of fraud. Till this 
date he had no reason to believe the same system he had 
been carrying on for nine years with regard to customs 
was to be broken in upon, or that his entries would be 
scrutinized. 
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— On the 4th of April, five days after he received the in- 
formation, another shipment of five cases of like goods 
was entered by him. In making this last entry the claim- 
ant “had added to the measurements in the invoices as 
originally stated in very nearly or exactly the same pro- 
portion that the actual lengths of the goods libeled herein 
exceeded the lengths stated in the invoices of them” 
(Ree., p. 13). 

When the goods entered on the 4th of April were meas- 
ured the additions on the invoices made by the claimant 
were found to be vorrect. It was also found that the in- 
crease had raised the invoice in the same proportion as 
actual measurements had raised the invoice on the goods 
seized. The inquiry naturally arises, Why did he raise 
the invoices in April? The answer is quite apparent, 
because he knew he was suspected, and the entries would 
be examined, and he knew the invoices were too low. 

The next inquiry is, How did he know how to raise 
them in exactly the right amount? The only answer that 
‘an be given to this is he knew how much too low the in- 
voices were, and knew just how much should be added. 
Such accuracy could not be the result of mere conjecture 
or guess, for he added to the measurements of the several 
invoices—he added with the same precision as though he 
had measured the goods, and so great was the accuracy of 
theaddition, it corresponded with the actual measurements 
made by the ofticer afterward. 

The inference is unavoidable, he knew how much his 
agents under-invoiced the goods, and possessed such in- 
formation that whenever the vigilance of the officers de- 
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tected his practices he could avoid their consequence by 
raising the invoices precisely the right amount. 

The statement in the brief of the plaintiff in error on 
paze 11, that “it is undisputed that Mr. Origet made the 
April additions hypothetically, without actual measure- 
ment or knowledge of a deficiency of a single yard,” is 
distinctly denied. It is true he made the additions with- 
out actual measurement, but it is claimed he had accurate 
knowledge of the deficiency in the measurement. He had 
either instructed his agent in Paris how much the goods 
should be under-invoiced, or his agent had informed him 
how much he was in the habit of under-invoicing, or he 
could not have hit the precise proportion and the precise 
amount in yards to raise each piece of goods throughout 
the five cases; nor if the under-invoicing had been acci- 
dental would the coincidence have occurred that the in- 
voice of the 4th of April had been under-invoiced in pre- 
cisely the same proportion as that seized, of which entry 
had been made on the 6th of March betore. It does not 
appear that the officers had communicated with him how 
much too low the March entry was. The only way he 
could have adopted the exact proportion the March in- 
voice was too low, in order to raise the April ihvoice, was 
that he knew the rate, the rule by which the false invoic- 
ing was made, 

The evidence comes clearly within the exception thus 
stated in Ist Greenleaf on Evidence, section 53: 

In some eases however, evidence has been received 
of facts which happened before or after the principal 
transaction, and which had no direct or apparent 
connection with it, and therefore their admission 
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might seem at first view to constitute an exception to 
this rule; but those will be found to be cases in 


YW which the knowledge or intent of the party was a 
material fact, on which the evidence, apparently 
or. collateral, and foreign to the main subject, had a 


direct besring, and was therefore admitted. 
Thus, when the question was whether the defend- 
ant, being the acceptor of a bill of exchange, either 


. knew that the name of the payee was fictitious, or else 
sl had given general authority to the drawer to draw 
bills on him payable to fictitious persons, evidence 

cis was admitted to show that he had accepted other bills 


drawn in like manner before it was possible to have 
transmitted them from the place at which they bore 
date. So in an indictment for knowingly uttering 
a forged document, or a counterfeit bank-note, proof 
of the possession or of the prior or subsequent utter- 
ance of other faise documents or notes, though of a 
—_ different description, is admitted as material to the 
question of guilty knowledge or intent. 


Il. 


The second exception is thus stated : 


When Mr. Origet was upon the stand his counsel 

. asked if the government had ever made any seizure or 
complaint of any of his invoices of goods prior to 

the seizure of the goods libeled herein. The Dis- 

trict Attorney objected to this inquiry, the Court sus- 

tained the objection, and excluded it, and the claimant 


= 
' 
bad excepted (Ree., p. 15). 
> It is claimed on the part of the claimant this testimony 
A should have been admitted to repeal an attack supposed 
f to have been made on Mr. Origet’s character as an im- 
porter. The reply to this is, his character was not in 


s 


issue, and the presumption is it was good. The only ques- 
tion in issue was, Was the entry made in fraud of the 
revenue? No evidence had been offered to show that 
any other invoice than that in April was fradulent. As 
to that entry Mr. Origet had been fully examined without 
objection. As to all others the evidence in the cause was 
silent. As well might a passer of counterfeit money be 
allowed to prove that he had passed a large amount of 
good money to rebut the fact that he had been proven to 
have passed other counterfeit. In such a case the rebut- 
ting testimony should be confined to the counterfeit money 
which was introduced collaterally to show guilty knowl- 
edge and intent. 

ut even if the witness had testified that the Govern- 
ment had never before made a seizure or complaint as to 
his entries, in the absence of an additional offer of evi- 
dence that his invoices had been questioned or examined, 
his reply would have added nothing to his reputation. 
The testimony offered would not have proven the former 
invoices were correct. The question propounded, there- 
fore, called for testimony both irrelevant and immaterial. 


ITT. 


The fourth assignment is that the verdict departs from 
the issue in the cause. The verdict is as follows: 


By direction of the court, the jury retire in the 
custody of an officer competent to conduct them, and 
upon their return render a verdict for the informants, 
and against the claimant, for the condemnation of 
the goods mentioned in the information, and that the 
goods were brought in with intent to defraud the 
United States, and so say they all (Ree., p. 17). 


) 


This verdict is in the usual form, with the addition 
“and that the goods were brought in with intent to de- 
fraud the United States.” The language of the statute is: 

And in such cases, unless the intent to defraud 
shall be found, no fine, penalty, or forfeiture shall be 
imposed (18th U.S. Stats., 189). 

This is the clause of the act that prescribes the verdict 
to be found, and is fully complied with. The purpose of 
the legislation was to have the attention of the jury dis- 
tinctly directed by the court to the inquiry as to fraudu- 
lent intent. This the court is presumed to have done. 
The jury then were to pass on the fraudulent intent, as 
submitted by the court. This they did. They are not 
required to specify the act and find that each act was 
fraudulent, nor make any further finding than that the 
charge, as set forth in the pleading, was accompanied with 
a fraudulent intent. 


IV. 


The last ground assumed by the claimant is that under 
the provisions of the twelfth section of the act of the 22d 
of June, 1874 (18th U. S, Stats., 188) the only remedy 
by which to recover the goods forfeited is an indictment 
against the fraudulent importer or his agent, and on con- 
viction, as a part of the sentence in the discretion of the 
court, a declaration of forfeiture of the merchandise as a 
part of the punishment for the crime. Section 12 re- 
ferred to is: 

That any owner, importer, consignee, agent, or 


other person, who shall with intent to defraud the 
revenue, make or attempt to make any entry of im- 
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ported merchandise by means of any fraudulent or 
false invoice, affidavit, letter, or paper, or by means 
of any false statement, written or verbal, or who shall 
be guilty of any willful act or omission, by means 
whereof the United States shall be deprived of the 
lawful duties, or any portion thereof, accruing upon 
the merchandise, or any portion thereof, embraced or 
referred to in such invoice, affidavit, letter, papers, or 
statement, or affected by such act or omission, shall, 
for each offense, be fined in any sum not exeeeding 
five thousand dollars, nor less than fifty dollars, 
or be imprisoned for any time not exceeding two 
vears, or both; and in addition to such fine, such 
merchandise shall be forfeited ; which forfeiture shall 
only apply to the whole of the merchandise in the 
ease or package containing the particular article or 
articles of merchandise to which such fraud or al- 
leged fraud relates ; and any thing contained in any 
act, which provides for the forfeiture or confiscation 
of an entire invoice, in consequence of any item or 
items contained in the same being undervalued be, 
and the same is hereby repealed. 

The first clause of this section declares what acts or 
omissions shall constitute a crime by the person commit- 
ting or omitting them, punishable by fine or imprison- 
ment or both. The right on the part of the Government 
to the fine vests only by virtue of the judgment. The 
forfeiture of the goods to the United States accrues on the 
fraudulent doing or omission of the acts. The informa- 
tion only declares a right which existed before. The 
statute does not impose the forteiture subject to any con- 
dition. It is not allowable to incorporate into the statute 
the words “on conviction such merchandise shall be for- 
feited.” The intent of the act is that in addition to the 
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punishment of the prisoner for the crime, the goods fraud- 
ulently imported shall be forfeited. 

The personal punishment for the crime may be im- 
posed upon an entirely different person than the person 
affected by the forfeiture. The agent may be punished 
but the principal’s goods could scarcely have been in- 
tended as a part of his punishment. The forfeiture is 
intended as a motive to induce care on the part of owners 
of merchandise in the employment of agents or consignees, 
to secure only such as will not attempt to defraud the 
Government out of its revenues, or seek for an unlawful 
advantage over honest importers. The forfeiture is no 
part of the personal punishment for the crime. The doe- 
trine of vicarious punishment for crimes committed by 
others, as such, finds no place in the penal statutes, 

The position of the claimant, that the forfeiture can 
only be imposed when the criminal is fined, is not tenable, 
for if that position were true the fine could not be im- 
posed unless the forfeiture were also added. The crime 
is several. Each one who participated in or did any of 
the acts set forth in the statute may be separately indicted 
and convicted. In that event, after the first criminal is 
sentenced to a fine, and the goods forfeited, no subsequent 
convict could be fined, because the forfeiture could not be 
imposed. Such considerations render the conclusion in- 
evitable that the forfeiture is not a part of the punish- 
ment for the crime. 

When a forfeiture is absolute under the provisions of a 
statute, the right of property vests in the Government 
from the commission of the act waich induces the for- 
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feiture. In United States vs. Grundy (3 Cranch, 351) it 


is said: 


Where a forfeiture is given by a statute the rules 
of the common law may be dispensed with, and the 
thing forfeited may either vest immediately or upon 
the performance of some particular act as shall be 
the will of the legislature. This must depend upon 
the construction of the statute. 


The sixteenth section of the act of the Ist of March, 
1809 (2 U.S. Stats., 532), provided : 


That if any ship or vessel shall, during the con- 
tinuance of so much of the act laying an embargo on 
all ships and vessels in the ports and harbors of the 
United States and of the several acts supplementary 
thereto as is not repealed by this act, depart from any 
port of the United States without a clearance or per- 
mit, or having given bond in the manner provided 
by law, such ship or vessel, together with her cargo, 
shall be wholly forfeited; and the owner or owners, 
agent, freighter or factors, master or commander ot 
such ship or vessel shall, moreover, severally forfeit 
and pay a sum equal to the value of the ship or ves- 
sel, and of the cargo put on board the same. 


In the ease of the United States vs. Nineteen TTundred 


and Sixty Bags of Cave (8 Cranch, 189), this section is 
construed as follows: 


We are of opinion that the question rests altogether 
on the wording of the act of Congress: by which it is 
expressly Geclared that the forfeiture’ shall take place 
on the commission of the offence. * * * In the 
eternal struggle that exists between the avarice, en- 
terprise and combinations of individuals on the one 
hand and the power charged with the administration 
of the laws on the other, severe laws are rendered 


} 
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necessary tu enable the Executive to carry into effect 
the measures of policy adopted -by the legislature. 
As, To them belongs the right to decide on what event 
a divesture of rights shall take place, whether on the 
\ commission of the offence, the seizure, or the con- 
" demnation. In this instance we are of opinion that 
the commission of the offence marks the point of 
time on which the statutory transfer of right takes 
place. 


Section 3257, Revised Statutes, provides: 


Whenever any person engaged in carrying on the 
business of a distiller defrauds, or attempts to de- 
fraud the United States of the tax on the spirits dis- 
tilled by him, or any part thereof, he shall forfeit 
the distillery and distilling apparatus used by him, 
and all distilled spirits and all raw materials for the 
‘- production of distilled spirits found in the distillery 
alk and on the distillery premises, and shall be fined not 

| 


- 
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less than five hundred dollars, nor more than five 
thousand dollars, and be imprisoned not Jess than 
six months, nor more than three years. 


In construing this statute in the case of Coffey va. The 
United States (116 U.S. R., 442) ic is said: 


a’, It is true that section 325% after denouncing the 
single act of a distiller defrauaing or attempting to 
defraud the United States of the tax on the spirits 
distilled by him, declares the consequences of the 
commission of the act to be (1) that certain specific 
property shall be f. rfeited ; and (2) that the offender 
shall be fined and imprisoned. It is also true that a7 
proceedings to enforce the forfeiture against the res 
must be a proceeding in rem, and a civil action, while 
that to enforce the fine and imprisonment must be a 
criminal proceeding, as was held by this court in 
The Palnyra (12 Wheaton, 1-14). 
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The case of The Palnyra, referred to in the above cita- 
tion, declares : . 

Many cases exist where there is both a forfeiture 
in rem and a personal penalty ; but in neither class 
of cases has it ever been decided that the prosecutions 
were dependent upon each other. But the practice 
has been and so this court understands the law to be, 
that the proceeding in vem stands independent of, and 
wholly unaffected by, any criminal proceeding i 
persona, 


In the ease of the United States vs. Auffinordt (122 U. 
S. R., 208) it said : 

There is no aet denounced by section 2864 that is 
not embraced, both as to person and character of act, 
by the provisions of section 12. The latter section 
adds, as a punishment for the offence, fine or im- 
prisonment, or both, and a forteiture of the merchan- 
dise in addition tothe fine. It leaves out a forfeiture 
of the value of the merehandise, and forfeiture of such 
value is inconsistent with the terms of section 12, and 
is, therefore, repealed by it. ~The absolute forfeiture 
of the merchandise provided for by section 12 is in- 
cousistent also with the alternative forfeiture of the 
merchandise, or its value, provided for by section 2864. 

It is, therefore, respectfully submitted that the forfeit- 
ure imposed by section 12 of the act of the 22nd of June, 
1874, is recoverable by this proceeding in rem, without an 
indictment and conviction of the offender. 

G. A. JENKs, 
Solicitor- General, 


Burgoyne Quick Printing Co., cor. Centre and Walken N + 


be Sapumo Court of ted. Stats, 
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| Vs. > No. 186. 
THe UNITED SrareEs. 
4) Claimant’s Reply Brief. 
I. 


Admitting as incontestible that, in cases of fraud, 
other contemporaneous fraudulent acts of like character 


rT may be proved, we deny that the acts shown in the 
present cause were proved to be of that character. 
id The grounds of this contention appear in our original 


brief, and in what here follows. 


II. 


The Solicitor-General’s brief, at the middle of the 
fifth page, indicates the erroneous basis upon which it gag 
attempted to make this testimony admissible. 
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It is there asked, why Mr. O. raised the April in- 
voices, except because he knew he was suspeeted ; and, 
then ;— 


“ How did he know how to raise them in exactly the 
right amount ?” (Sol. Gen.’s Br., p. 5). 


The true answer is, “//e didn’t” :—for although the 
Government measurer swore he “ found the goods to be 
correct,” this must be taken with this witness’ definition 
of “ correct,” as used by him; 7. ¢., not below the in- 
voice. (Rec. 15, mid.; R. S., Sec. 2900.) 

Of course, claimant knew that, while these libelled 
goods were under seizure, he was obnoxious to sus- 
picion. Knowing the mistake to have been made in 
Paris, he assumed that 77 any occurred in the April in- 
voices it would be the same one. Non constat, that 
there was any error in them. 

There was no proof of what the “ actual measure- 
ments made by the officer ” (Sol. Gen.’s Brief, p. 5, bot.) 
were ; Only his conclusion that the invoices were then 
found “ correct,” under his meaning of that word. 

The whole basis for the argument in a circle upon 
the sixth page of the Sol. Gen.’s brief is the assump- 
tion of an unproved deficiency. 


. 


IrI. 


The objection (Sol. Gen.’s brief, p. 8) that our offer 
to prove nine years’ unchallenged importations was in- 
sufficient, because not coupled with an offer to show that 
the invoices had been “ examined” evidences a singular 
idea of the duties of customs officers! Their whole 
raison dere for being in the public store is to compare 
the goods with the invoices. It may be a violent pre- 


» 
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sumption, still it is the /egal presumption, that these 


Officers hawe done their duty. 
es Iv. 

Upon the foregoing and all other issues, we respect- 
fully refer to our original brief for a fuller presenta- 
tion of our views. 

Epwin B. Surru, 
7 120 Broadway, 


Of Counsel. 
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